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PREFACE. 


The  preparation  of  the  present  volume  was  begun 
with  some  trepidation  as  to  the  practicability  of  pre- 
senting in  so  small  a  compass  the  essential  elements  of 
the  two  important  subjects:  "Personal  Rights"  and 
"The  Domestic  Relations."  The  success  of  the  second 
volume  of  the  series — Handbook  of  Constitutional 
Law — which  has  been  used  by  students  in  preparing 
for  the  Ohio  bar  examination,  and  found  sufficiently 
complete  to  enable  tliem  to  pass  with  perfect  grades, 
has  encouraged  the  author  to  believe  that  the  present 
volume  may  be  found  equally  satisfactory  for  the  use 
of  students.  Many  things  have  been  passed  with  but 
brief  notice,  some  topics  have  been  omitted  altogether, 
but  the  most  important  principles  have  been  presented 
\vith  as  much  detail  as  the  scope  of  this  work  would 
permit. 

In  the  compilation  of  this  volume  we  have  been  pro- 
foundly impressed  bj^  the  fact  that  legal  rights — the 
foundation  of  human  liberty — though  claimed  to  be 
grounded  in  natural  law  and  justice,  are  purely  devel- 
opmental and  evolutionary,  and  that  their  completest 
stage  has  not  been  reached.  In  the  fifteenth  century 
the  rights  of  the  people  were  recognized  to  a  certain 
extent;  the  laws  of  the  nineteenth  century  admit  the 
rights  of  the  people  to  a  greater  extent;  and  the  laws 
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of  the  bventieth  century  are  destined  to  give  a  still  more 
complete  sanction  to  personal  liberty  unless  evolution 
fails  and  reaction  triumphs. 

"Justice  is  the  great  interest  of  man  on  earth,"  and 
though  many  powerful  and  ancient  institutions  may 
stand  in  the  way  of  its  realization,  yet  one  by  one  these 
shall  crumble  away  and  man  attain  to  his  supremest 
goal.  "The  law  hath  not  been  dead,  though  it  hath 
slept."  Certain  selfish  classes  deem  it  to  their  interest 
to  keep  the  law  sleeping— to  prevent  its  development; 
yet  there  is  to  be  a  better  law  than  any  constitution  now 
existing.  The  good  law  of  a  century  ago  may  be  the 
crowning  evil  of  to-day.  "Laws  grind  the  poor,  and 
rich  men  rule  the  law,"  says  the  poet  of  yesterday;  "the 
sober  second  thought  of  the  people  shall  be  law,"  says 
the  evolutionist  of  to-day,  and  then,  indeed,  will  it  prove 
the  golden  chain  which  binds  the  universe  to  the  throne 
of  Justice. 

What  has  been  said  by  the  author  in  criticism  of  the 
present  laws  has  been  with  the  hope  of  encouraging  in 
the  minds  and  hearts  of  the  youths  who  shall  peruse 
these  pages  a  desire  for  that  juster  system  of  laws  which 
is  to  be;  and  to  prepare  them  for  the  work  they  will 
liave  to  perform  as  citizens  and  legislators  in  securing 
more  perfect  liberty  for  the  individual,  and  more  last- 
irifT  security  for  the  nation. 
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THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS 


CHAPTER  I. 

RIGHTS  DEFINED,  AND  PERSONAL  RIGHTS  EXPLAINED. 

Sec.  236.  MEAXIXG  OF  RIGHTS.— A  right 
generally  is  defined  to  be  "one  man's  capacity  of  influ- 
encing the  acts  of  another,  by  means,  not  of  his  own 
strength,  but  of  the  opinion  or  force  of  society."* 

A  legal  right  is  defined  by  the  same  author  to  be,  "a 
capacity  residing  in  one  man  of  controlling,  with  the 
assent  and  assistance  of  the  State,  the  actions  of  others." 
It  has  also  been  defined  as  "a  legally  protected  interest." 

The  above  definition  of  a  right,  as  the  word  is  used 
in  correct  legal  terminology,  is  to  be  distinguished  from 
the  ambiguous  uses  of  the  term  as  opposed  to  "wrong," 
and  by  Blackstone  in  his  division  of  "rights  of  persons" 
and  "rights  of  things." 

Sec.  237.  THE  LAW  CREATES  AND  PRE- 
SERVES RIGHTS.— "The  end  of  the  law,"  says 
Locke,  "is  not  to  abolish  or  restrain,  but  to  preserve  or 
enlarge  freedom.!    The  means  by  which  law  regulates 


*Holland's  Jurisprudence,  p.  71. 
jLocke's  Civil  Government,  I,  Sec.  57. 
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societ 


^ty  and  enhances  the  welfare  of  individuals  is.  by  the 
creation  and  protection  of  legal  rights.  As  an  institu- 
tion for  the  establishment  and  perpetuation  of  individ- 
ual and  social  rights  it  subserves  the  well-being  of  so- 
ciety, and  affects,  in  the  highest  degree,  the  progress  of 

civilization. 

A  legal  right  has  validity  and  force  solely  from  its 
recognition  and  enforcement  by  the  State.  The  inter- 
vention of  the  State,  upon  its  own  motion,  or  when 
called  on,  in  compelling  the  performance  of  specific  acts 
and  punishing  the  doing  of  others  which  it  has  declared 
illegal,  is  known  as  the  sanction  of  law. 

Law  defines  the  rights  which  it  will  aid,  and  specifies 
the  way  in  which  it  will  aid  them.  As  it  defines,  or  cre- 
ates, it  is  Substantive  law.  So  far  as  it  provides  a 
method  of  aidmg  and  protecting,  it  is  Adjective  law,  or 
Procedure. 

Rights,  being  thus  created  and  protected  by  the  law, 
which  is  the  expression  of  the  sovereign  will  of  the  rul- 
ing body,  should,  in  our  country  at  least,  be  formulated 
and  fostered  by  public  opinion.* 

Sec.  238.  RIGHTS  AND  DUTIES  CONSID- 
ERPjD. — Every  right  implies  the  active  or  passive  fur- 
therance on  the  part  of  others,  and  such  furtherance  on 
their  part  is  said  to  be  their  duty.  Hence  the  terms 
"riglits"  and  "duties"  are  con^elative,  or  express  the 
same  state  of  facts  viewed  from  opposite  sides.  That 
is,  persons  are  equally  subjects  of  rights  and  duties. 

•Ilollund's  Jur.,  Chs.  7  and  8. 
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Rights  inhere  m  persons,  but  in  order  that  these  rights 
may  be  uniform  and  equal  duties  are  incident  to  the 
same  persons. 

The  purpose  of  law  is  to  equalize,  and  to  guarantee 
that  all  enjoy  their  rights,  and  to  this  end  it  compels  the 
performance  of  duties.  Whenever  rights  are  imperiled 
by  wrongdoing,  or  even  a  threat  of  it,  the  law  interferes 
to  restore  the  previous  condition  or  prevent  the  contem- 
plated injury.* 

Sec.  239.  MEANING  OF  "PERSONAL 
RIGHTS." — The  branch  or  division  of  law  known  as 
"Personal  Rights,"  results  from  Blackstone's  classifica- 
tion of  the  law  in  the  first  book  of  his  Commentaries. 
After  first  dividing  the  realm  of  law  into  the  two  great 
divisions  "rights  that  are  commanded"  and  "wrongs 
that  are  forbidden,"  he  thus  continues: 

"Rights  are,  however,  liable  to  another  subdivision; 
being  either,  first,  those  which  concern  and  are  annexed 
to  the  persons  of  men,  and  are  then  called  jura  person- 
arum,  or  the  rights  of  persons;  or  they  are,  secondly, 
such  as  a  man  may  acquire  over  external  objects  or 
things  unconnected  with  his  person,  which  are  styled 
jura  rerum,  or  the  rights  of  things.  Wrongs  also  are 
divisible  into,  first,  private  wrongs,  which,  being  an  in- 
fringement merely  of  particular  rights,  concern  indi- 
viduals only,  and  are  called  civil  injuries;  and,  secondly, 
public  WTongs,  which,  being  a  breach  of  general  and 
public  rights,  affect  the  whole  community,  and  are  called 
crimes  and  misdemeanors. 


^Holland's  Jur.  Chs.  8  and  13. 
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"The  objects  of  the  laws  of  England  falling  into  this 
fourfold  division,  the  present  commentaries  will  there- 
fore consist  of  the  fom'  following  parts:  1.  The  rights 
of  persons,  with  the  means  whereby  such  rights  may  be 
either  acquu'ed  or  lost.  2.  The  rights  of  things,  with 
the  means  also  of  acquiring  and  losing  them.  3.  Pri- 
vate wrongs,  or  civil  injuries,  with  the  means  of  redress- 
ing them  by  law.  4.  Public  wrongs,  or  crimes  and  mis- 
demeanors, with  the  means  of  prevention  and  punish- 
ment."—! Bl.  Com.,  122. 

Sec.  240.  SAME  SUBJECT— CRITICISM  OF 
BLACKSTONE'S  DIVISION.— Judge  Cooley  in  a 
note  to  this  section  of  Blackstone  criticises  the  division 
of  "rights  of  persons"  and  "rights  of  things"  as  being 
the  same  thing,  for,  as  he  observes,  "all  rights  whatever 
must  be  the  rights  of  certain  persons  to  certain  things. 
Every  right  is  annexed  to  a  certain  character  or  rela- 
tion, which  each  individual  bears  in  society.  The  rights 
of  kings,  lords,  judges,  husbands,  fathers,  heirs,  pur- 
chasers and  occupants,  are  all  dependent  upon  the  re- 
spective characters  of  the  claimants."  (Cooky's  Bl. 
Com.  I,  122n.) 

But,  as  the  eminent  judge  in  the  same  connection  re- 
marks, "the  order  of  legal  subjects  is,  in  a  great  meas- 
ure, arbitrary,  and  does  not  admit  of  that  mathematical 
arrangement  where  one  proposition  generates  another, 
it  perhai)s  would  be  difficult  to  discover  any  method 
more  satisfactory  than  that  which  the  learned  judge  has 
pursued,  and  which  was  first  suggested  by  Lord  Ch.  J. 
Hale." 
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Sec.  241.  SAME  SUBJECT— SCOPE  OF 
THIS  TREATISE.— Blackstone's  division,  "Rights 
of  Persons,"  includes  the  subject  of  Constitutional  Law, 
Domestic  Relations,  and  Corporations,  but  the  present 
treatise  is  not  intended  to  cover  the  same  ground,  as 
each  of  these  subjects  is  designed  to  be  treated  sepa- 
rately in  the  Cyclopedia  of  Law.  The  subject  of 
"Personal  Rights"  as  a  branch  of  modern  law  is  usually 
limited  to  a  consideration  of  those  absolute  rights  of  in- 
dividuals which  are  guaranteed  by  the  Federal  and  State 
bills  of  rights,  together  with  an  outline  of  the  remedies 
for  a  violation  of  these  rights. 

The  scope  of  the  present  subject,  then,  will  be  a 
consideration  of  those  absolute  or  natural  rights  dis- 
cussed by  Blackstone,  and  the  subject  will  be  treated 
in  the  same  general  order  with  the  necessary  changes 
incident  to  our  modern  institutions  and  laws. 

Sec.  242.  NATURAL  AND  ARTIFICIAL 
PERSONS. — Persons  are  divided  by  the  law  into 
either,  1.  Natural  Persons,  or,  2.  Artificial  Persons. 

Natural  persons  are  such  as  the  God  of  nature  formed 
us ;  artificial  are  such  as  are  created  and  devised  by  hu- 
man laws  for  the  purposes  of  society  and  government, 
which  are  called  corporations  or  bodies  politic.  (1  Bl. 
Com.  123.) 

Sec.  243.  RIGHTS  ARE  ABSOLUTE  AND 
RELATIVE. — Considered  in  their  natural  capacities, 
the  rights  of  persons  are  either,  1.  Absolute,  or,  2.  Rel- 
ative. 

Absolute  rights  are  those  which  belong  to  human  be- 
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ings  as  such,  and  which  it  is  the  duty  of  every  individual 
to^respect;  they  belong  to  men  as  individuals  or  single 
persons.  They  are  termed  "absolute,"  in  contradistinc- 
tion to  those  to  which  corresponds  the  duty  of  a  particu- 
lar person  to  do  or  forbear  from  doing  some  act,  which 
are  termed  relative. 

Relative  rights,  then,  are  those  which  are  incident  to 
persons  as  members  of  society,  or  as  standing  in  the 
various  private  and  legal  relations.     (1  Bl.  Com.  123.) 

The  word  "absolute,"  as  applied  to  rights  or  duties, 
imports  that  they  are  so  in  a  strict  and  primary  sense, 
and  are  such  as  a  man  is  entitled  to  enjoy,  or  forced  to 
observe,  whether  out  of  society  or  in  it.  In  regard  to 
absolute  duties,  which  man  is  bound  to  observe  consid- 
ered as  a  mere  individual,  Blackstone  observes  that,  "it 
is  not  to  be  expected  that  any  human  municipal  law- 
should  at  all  explain  or  enforce  them."  Let  us  quote 
his  reasoning: 

"For  the  end  and  intent  of  such  laws  being  only  to 
regulate  the  behavior  of  mankind,  as  they  are  members 
of  society,  and  stand  in  various  relations  to  each  other, 
they  have  consequently  no  concern  with  any  other  but 
social  or  relative  duties.  Let  a  man  therefore  be  ever 
so  abandoned  in  his  principles,  or  vicious  in  his  practice, 
provided  he  keeps  his  wickedness  to  himself,  and  does 
not  offend  against  the  rules  of  public  decency,  he  is  out 
of  the  reach  of  human  laws.  But  if  he  makes  his  vices 
j)ul)lic,  though  they  be  such  as  seem  principally  to  affect 
himself  (as  drunkenness,  or  the  like),  they  then  become, 
by  the  had  example  they  set,  of  pernicious  effects  to  so- 
ciety, and  therefore  it  is  then  the  business  of  human  laws 
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to  correct  them.  Here  the  circumstances  of  publication 
is  what  alters  the  case.  Public  sobriety  is  a  relative 
duty,  and  therefore  enjoined  by  our  laws;  private  so- 
briety is  an  absolute  duty,  which,  whether  it  be  per- 
formed or  not,  human  tribunals  can  never  know,  and 
therefore  they  can  never  enforce  it  by  any  civil  sanc- 
tion. But,  with  respect  to  rights,  the  case  is  different. 
Human  laws  define  and  enforce  as  well  those  rights 
which  belong  to  man  considered  as  an  individual,  as 
those  which  belong  to  him  considered  as  related  to  oth- 
ers."—1  Bl.  Com.  124. 

Sec.  244.    IMPORTANCE  OF  THE  PROTEC- 
TION OF  ABSOLUTE  RIGHTS.— "The  principal 
aim  of  society,"  observes  Blackstone,  "is  to  protect  in- 
dividuals  in  the  enjoj^ment  of  those  absolute  rights, 
which  were  vested  in  them  by  the  immutable  laws  of 
nature ;  but  which  could  not  be  preserved  in  peace  with- 
out that  mutual  assistance  and  intercourse,  which   is 
gained  by  the  institution  of  friendly  and  social  com- 
munities.    Hence  it  follows  that  the  first  and  primary 
end  of  human  laws  is  to  maintain  and  regulate  these  ab- 
solute rights  of  individuals.     Such  rights  as  are  social 
and  relative  result  from,  and  are  posterior  to,  the  forma- 
tion of  States  and  societies ;  so  that  to  maintain  and  reg- 
ulate these  is  clearly  a  subsequent  consideration.    And, 
therefore,  the  principal  view  of  human  law  is,  or  ought 
always  to  be,  to  explain,  protect,  and  enforce  such  rights 
as  are  absolute,  which  in  themselves  are  few  and  simple ; 
and  then  such  rights  as  are  relative,  which,  arising  from 
a  variety  of  connections,  will  be  far  more  numerous  and 
more  complicated."     (1  Bl.  Com.  124.) 
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Sec.  245.  ABSOLUTE  RIGHTS,  NATURAL 
LIBERTY,  AND  CIVIL  LIBERTY.— "The  abso- 
lute rights  of  man,  considered  as  a  free  agent,  endowed 
with  discernment  to  know  good  from  evil,  and  with 
power  of  choosing  those  measures  which  appear  to  him 
to  be  most  desirable,  are  usually  summed  up  in  one  gen- 
eral appellation,  and  denominated  the  natural  liberty 
of  mankind. 

"This  natural  liberty  consists  properly  in  a  power  of 
acting  as  one  thinks  fit,  without  any  restraint  or  con- 
trol, unless  by  the  law  of  nature But  every  man, 

when  he  enters  into  society,  gives  up  a  part  of  his  natu- 
ral liberty,  as  the  price  of  so  valuable  a  purchase ;  and, 
in  consideration  of  receiving  the  advantages  of  mutual 
commerce,  obliges  himself  to  conform  to  those  laws, 
which  the  community  has  thought  proper  to  establish. 
And  this  species  of  legal  obedience  and  conformity  is 
infinitely  more  desirable  than  that  wild  and  savage  lib- 
erty which  is  sacrificed  to  obtain  it.    For  no  man,  who 
considers  a  moment,  would  wish  to  retain  the  absolute 
and  uncontrolled  power  of  doing  whatever  he  pleases; 
the  consequence  of  which  is,  that  every  other  man  would 
also  have  the  same  power;  and  then  there  would  be  no 
security  to  individuals  in  any  of  the  enjoyments  of  life. 
"Political,  therefore,  or  civil  liberty,  which  is  that  of 
a  member  of  society,  is  no  other  than  natural  liberty  so 
far  restrained  by  human  laws   (and  no  farther)   as  is 
necessary  and  expedient  for  the  general  advantage  of 
the  public."     (1  Bl.  Com.  125.)* 

♦Political  liberty  as  now  distinguished  from  civil  liberty  con- 
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Sec.  246.  THE  EFFECT  OF  THE  PROTEC- 
TION OF  ABSOLUTE  RIGHTS.— The  effect  of 
protecting  absolute  rights  is  the  establisliment  of  civil 
liberty.  The  law  in  defining  rights  and  compelling  their 
recognition  indicates  that  its  desire  "is  not  so  much  the 
limitation  as  the  du'ection  of  a  free  and  intelhgent  being 
or  agent  to  his  proper  mterest,  and  prescribes  no  fur- 
ther than  is  for  the  good  of  those  under  the  law."* 
Blackstone  reasons,  "that  the  law  which  restrains  a  man 
from  doing  mischief  to  his  fellow-citizens,  though  it  di- 
minishes the  natural,  increases  the  civil  liberty  of  man- 
kind." "But,"  he  continues,  "every  wanton  and  cause- 
less restraint  of  the  will  of  the  subject,  whether  prac- 
ticed by  a  monarch,  a  nobility,  or  a  popular  assembly, 
is  a  degree  of  tyranny."     (1  Bl.  Com.  126.) 

Professor  Holland  observes,  "Law  is  something  more 
than  police,  its  ultimate  object  is  no  doubt  nothing  less 
than  the  highest  well-being."  (Jurisprudence,  Ch.  vi.) 
Hence  we  conclude  that  the  law,  by  the  immediate  crea- 
tion and  protection  of  rights,  seeks  its  rem.oter  object — 
the  general  security  and  well-being.* 

sists  in  an  effectual  participation  by  the  people  in  the  making  of 
laws.     Cooley,  Principles,  3d  ed.,  247. 

Rights  are  the  offspring  of  law ;  they  are  bom  of  legal  re- 
straints ;  by  these  restraints  every  man  may  be  protected  in  their 
enjoyment  within  the  prescribed  limits;  without  them  possession 
must  be  obtained  and  defended  by  cunning  or  force  (idem). 

*Locke,  Civ.  Govt.,  I,  Sec.  57:  "The  only  defensible  object 
or  end  of  law  is  the  maximization  of  the  happiness  of  the  great- 
est number  of  the  members  of  the  community  in  question ;"  idem, 
Works;  II,  p.  6. 
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Sec.  247.  WHAT  GOVERNMENT  BEST  SE- 
CURES  CIVIL  LIBERTY.— According  to  Black- 
stone,  "that  constitution  or  frame  of  government, 
that  system  of  laws,  is  alone  calculated  to  maintam 
civil  liberty  which  leaves  the  subject  entire  master 
of  his  o^\Ti  conduct,  except  in  those  points  wherein 
the  public  good  requires  some  direction  or  restraint." 
(1  Bl.  Com.  126.)  To  this  we  would  add,  that  the 
restraints,  when  exercised,  should  be  equal  to  all,  as 
well  as  uniform  and  just. 

"It  is  true,"  says  Judge  Cooley,  "that  civil  liberty 
may  exist  in  perfection  under  an  absolute  monarch. 
But  what  security  can  the  subjects  have  for  the  vu-tues 
of  his  successors?  Civil  liberty  can  only  be  secure  where 
the  King  has  no  power  to  do  wrong,  yet  all  the  pre- 
rogatives to  do  good."* 

As  we  have  seen  in  the  preceding  section,  every  wan- 
ton restraint,  from  whatever  source,  is  a  degree  of 
tyranny,  and  an  infraction  of  civil  liberty,  so  we  can 
but  conclude  that  the  protection  and  advancement  of 
human  rights  is  best  secured  by  institutions  which  keep 
the  law-making  power  and  the  conduct  of  government 
in  the  hands  of  the  people.  Equality,  which  is  the  basic 
principle  of  all  liberty,  can  only  be  preserved  by  giving 
each  an  equal  share  in  the  common  government. 

♦Coolcy's  Bl.  Com.,  I,  126n :  It  is  worthy  of  notice  that  the 
only  monarchy  in  which  the  subjects  are  admitted  to  have  some 
degree  of  civil  liberty  is  one  in  which  the  monarch  has  not  dared 
to  annul  a  measure  passed  by  the  people's  delegates  in  Parliament 
for  207  years.    See  Vol.  II,  Cyclopedia  of  Law,  Sec.  129. 


RIGHTS  DEFINED.  H 

Representative  assemblies  or  legislatures,  and  elected 
officers,  without  adequate  restraints  imposed  by  the  peo- 
ple, may,  under  the  corrupting  influences  of  a  con- 
scienceless wealthocracy,  become  as  inimical  to  liberty 
as  the  most  absolute  monarch.  Hence  it  behooves  the 
people  by  the  ballot,  and  the  institution  of  the  referen- 
dum and  recall,  to  look  to  their  liberties.  The  lesson  of 
history  is,  that  the  delegate  whether  a  monarch  deputed 
by  God,  an  aristocrat  selected  by  the  nobility,  or  a  plain 
citizen  elected  by  the  people,  is  prone  to  use  the  power 
granted  him  for  the  oppression  and  enslavement  of  his 
fellowmen.* 

*At  present,  in  the  United  States,  a  grave  problem  confronts 
the  people.  It  is,  whether  civil  and  political  liberty  shall  end, 
or  whether  the  principles  of  monopoly  and  plutocracy  shall  be 
curbed.  It  is  nonsense  to  prate  of  equality  before  the  law,  and 
uniformity  of  rights  and  privileges,  when  a  few  gigantic  trusts 
can  defy  the  courts,  corrupt  by  bribery  and  intimidation  execu- 
tive and  legislative  officers,  and  reduce  our  intelligent  laborers 
(the  backbone  of  the  nation)  to  the  condition  of  any  of  the  most 
abject  races,  black  or  brown,  which  can  be  found  to  compete  with 
them  as  machine  running  automatons. 

The  citizen  who  is  compelled  to  fawn  and  look  pleased  to  get  a 
chance  to  delve  in  the  mine  or  labor  in  the  shop  ten  or  more 
hours  a  day  for  a  paltry  wage,  and  then  sees  the  bulk  of  his 
earnings  go  to  the  coal  trust,  oil  trust,  meat  trust,  etc.,  which 
have  established  themselves  for  the  sole  purpose  of  levying  trib- 
ute through  the  control  of  necessaries,  has  not  much  reason  to 
feel  proud  of  his  civil  hberty.  And  we  believe  that  the  only 
persons  who  can  praise  this  sort  of  liberty  are  the  idiotic  and  the 
paid  tools  of  the  monopolists. 

We  cannot  escape  the  fact  that  vested  capital  (the  stolen 
labor  of  yesterday),  given  an  artificial  personality  by  the  laws 
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Sec.  248.  THE  ESTABLISHMENT  OF  AB- 
SOLUTE RIGHTS.— Absolute  rights,  though 
founded  on  nature  and  reason,  owe  their  establishment 
and  recognition  to  human  laws  and  authority.  As 
Blackstone  notes,  they  are  subject  to  elevation  or  de- 
pression, according  to  the  character  of  the  government 
on  which  their  nurture  depends ;  and  their  development, 
in  every  instance,  is  characterized  as  a  growth  rather 
than  a  revelation.  The  fundamental  j)rinciples  of  hu- 
man rights  and  liberties  have  been  evolved,  step  by  step, 
article  by  article,  in  the  struggles  and  revolutions  waged 
against  the  savage  tyranny  of  selfishness  and  greed.  Let 
us  note  the  monuments  which  mark  the  expansion  and 

of  the  State  and  nation,  is  usurping  the  civil  liberty  of  the  masses 
and  threatens  to  destroy  our  fabria  of  government.  Political 
liberty,  or  the  right  of  the  people  to  participate  in  government 
freely  and  equally,  is  being  undermined  by  the  same  forces.  The 
harassed  laborer,  fearful  of  losing  his  job,  must  vote  for  the 
interest  of  his  so-called  employer;  thus  political  freedom  is  fast 
becoming  a  dream. 

But,  it  is  asked,  what  is  the  solution?  What  is  to  be  done  in 
the  premises?  And  for  answer  we  ask,  What  has  been  the  solu- 
tion of  the  crises  of  the  past,  when  the  people  realized  that  they 
were  being  robbed  of  their  birthright — hfe,  liberty  and  happi- 
ness? The  answer  and  the  remedy  of  the  past  must  be  the  answer 
and  the  remedy  of  the  present.  As  we  celebrate  the  over- 
throw of  the  oppressors  of  the  past,  and  enforce  the  restrictions 
which  were  then  devised  to  limit  the  despotic  king  and  nobles, 
so  will  our  posterity  praise  and  protect  such  charters  as  we  may 
devise  to  restrain  the  industrial  despots  of  the  present.  WTien 
human  liberty  is  in  danger,  resistance  to  King  Milhonaire  is  as 
much  in  order  as  resistance  to  King  John  at  Runnymede,  or  to 
King  George  at  Bunker  Hill! 
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assertion  of  these  rights  in  England;   we  quote  from 
Blackstone: 

"Fh'st,  by  the  great  charter  of  liberties,  which  was 
obtahied,  sword  in  hand,  from  King  John,  and  after- 
ward, with  some  alterations,  confirmed  in  Parliament  by 
King  Henry  III.,  his  son.  Which  charter  contained 
few  new  grants ;  but,  as  Sii-  Edward  Coke  observes,  was 
for  the  most  part  declaratory  of  the  principal  grounds 
of  the  fundamental  laws  of  England.  Afterward,  by 
the  statute  called  confiniiatio  cartarum,  whereby  the 
great  charter  is  directed  to  be  allowed  as  the  common 
law,  all  judgments  contrary  to  it  are  declared  void; 
coi)ics  of  it  are  ordered  to  be  sent  to  all  cathedral 
churches,  and  read  twice  a  year  to  the  people,  and  sen- 
tence of  excomnumication  is  directed  to  be  as  constantly 
denounced  against  all  those  that,  by  word,  deed,  or  coun- 
sel, act  contrary  thereto,  or  in  any  degree  infringe  it. 
Next,  by  a  multitude  of  subsequent  corroborating  stat- 
utes (Sir  Edward  Coke,  I  think,  reckons  thirty-two), 
from  the  first  Edward  to  Henry  IV.  Then,  after  a 
long  interval,  by  the  Petition  of  Right,  which  was  a  par- 
liamentary declaration  of  the  liberties  of  the  people,  as- 
sented to  by  King  Charles  I.  in  the  beginning  of  his 
reign.  Which  was  closely  followed  by  the  still  more 
ample  concessions  made  by  that  unhappy  prince  to  his 
Parliament  before  the  fatal  rupture  between  them,  and 
by  the  same  salutary  laws,  particularly  the  habeas  cor- 
pus act,  passed  by  Charles  II.  To  these  succeeded  the 
Bill  of  Rights,  or  declaration  delivered  by  the  lords  and 
commons  to  the  Prince  and  Princess  of  Orange,  13th  of 
February,  1688,  and  afterward  enacted  in  Parliament, 
when  they  became  King  and  Queen;  which  declaration 
concludes  in  these  remarkable  words:     "And  they  do 
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claim,  demand  and  insist  upon,  all  and  singular  the 
premises,  as  theii-  undoubted  rights  and  liberties."  And 
the  act  of  Parliament  itself  recognizes  "all  and  singular 
the  rights  and  liberties  asserted  and  claimed  in  the  said 
declaration  to  be  the  true,  ancient  and  indubitable  rights 
of  the  people  of  his  kingdom."  Lastly,  these  liberties 
were  again  asserted  at  the  commencement  of  the  pres- 
ent century,  in  the  act  of  settlement,  whereby  the  crown 
was  limited  to  his  majesty's  illustrious  house;  and  some 
new  provisions  were  added,  at  the  same  fortunate  era, 
for  better  securing  our  religion,  laws  and  liberties,  which 
the  statute  declares  to  be  "the  birthright  of  the  people 
of  England,"  according  to  the  ancient  doctrine  of  the 
common  law."— 1  Bl.  Com.  127,  128. 

So  in  America,  though  we  borrowed  from  the  mother 
country  all  the  great  charters  of  liberties  which  Black- 
stone  enumerates,  we  have  not  ceased  to  develop  abso- 
lute human  rights.  The  superiority  of  the  rights  of  man 
to  any  government  or  institution  is  the  gist  of  the  Dec- 
laration ;  the  establishment  of  equality  and  the  renuncia- 
tion of  hereditary  distinctions  is  the  most  worthy  aim 
of  the  Constitution;  and  civil,  political  and  religious 
liberty  are  enhanced  by  both  State  and  Federal  bills  of 
rights.  Nor  were  these  advances  made  without  the 
struggle  and  travail  necessary  to  overcome  the  accus- 
tomed resistance.  "Each  free  institution  cost  society  a 
Iiinidred  battlefields."  And  the  gain  of  truth,  in  order 
to  blossom  and  bear  fruit — liberty  and  equality — has 
been  watered  by  the  tears  and  nourished  by  the  blood  of 
martyrs  and  patriots.* 

*Wc  arc  apt  to  forget,  or  purposely  omit  to  notice,  as  does 
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Sec.  249.  THE  THREE  PRIMARY  CLASSES 
OF  ABSOLUTE  RIGHTS.-The  absolute  rights  of 
individuals,  in  those  countries  where  liberty  has  had  its 
fullest  growth,  are  arranged  in  three  principal  or  pri- 
mary articles:     1.  The  right  of  personal  security;    2. 

Blackstone,  the  social  forces  and  the  teachings  that  have  been 
the  immediate  cause  of  advancing  human  rights  and  liberties. 
During  the  period  when  Magna  Charta  was  being  forged  into  a 
chain  for  the  restraint  of  tyranny,  the  "mad  priest  of  Kent," 
thus  harangued  the  slave-like  peasants: 

"Good  people,  things  will  never  go  well  in  England  so  long  as 
goods  be  not  in  common,  and  so  long  as  there  be  villains  (vas- 
sals) and  gentlemen.  By  what  right  are  they,  whom  we  call  lords, 
greater  folk  than  we?  On  what  grounds  have  they  deserved  it.? 
Why  do  they  hold  us  in  serfage.?  If  we  all  came  of  the  same 
father  and  mother,  of  Adam  and  Eve,  how  can  they  say  or  prove 
that  they  are  better  than  we,  if  it  be  not  that  they  make  us  gain 
for  them,  by  our  toil,  what  they  spend  in  their  pride.?  They  are 
clothed  in  their  velvet  and  warm  in  their  furs  and  ermines,  while 
we  are  covered  with  rags.  They  have  wine  and  spices  and  fair 
bread,  and  we  eat  oat-cake  and  straw  and  water  to  drink.  They 
have  leisure  and  fine  houses.  We  have  pain  and  labor,  the  rain 
and  the  wind  in  the  fields.  And  yet  it  is  of  us  and  our  toil  that 
these  men  hold  their  state."  Quoted  from  Lancaster's  Hist,  of 
Eng.,  p.  86. 

From  these  questions  and  this  reasoning  sprang  the  charters 
of  liberties  and  tenets  of  equality ;  from  such  arguments  came 
the  spirit  of  unrest  which  lightened  the  Mid-Ages  and  burst  forth 
in  the  glad  sunshine  of  Declarations  of  Independence  and  Equali- 
ty, and  inspired  the  revolts  which  overthrew  the  monopoly  of 
government.  "By  what  right  are  they,  whom  we  call  lords, 
greater  folk  than  we.?  On  what  ground  have  they  deserved  it.? 
Why  do  they  hold  us  in  serfage.?"  Ah,  these  are  the  questions 
that  sometimes  occur  to  the  "man  with  the  hoe."    And  woe  betide 
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The  right  of  personal  liberty;  3.  The  right  of  private 

property. 

The  rights  included  in  these  divisions  have  been  de- 
veloped by  the  various  charters,  constitutions  and  stat- 
utes enacted  by  the  people,  and  consist,  as  Blackstone 
observes,  in  a  number  of  private  immunities,  either  a 
residuum  of  natural  liberty,  not  sacrificed  by  the  laws 

the  lordlings  that  do  not  relax  their  power  when  these  queries 
have  unified  the  workers ! 

Are  not  the  same  questions  being  asked  as  to  the  justice  of  the 
new  form  of  oppression  and  serfdom  which  has  come  upon  us? 
By  what  right  are  they,  whom  we  call  captains  of  industry, 
greater  than  we?  By  what  means  have  they  attained  their  posi- 
tions? Why  are  they  permitted  to  enthrall  the  workers?  The 
king,  the  noble,  the  priest,  with  unlimited  power,  was  actual 
tyranny  and  a  continued  menace  to  liberty.  Each  of  these  has 
been  overthrown  by  the  "mad  priests"  of  the  past.  But  are  not 
the  captains  and  "lords"  of  industry  of  the  present  just  as  for- 
midable and  tyrannous?  The  noble  with  a  thousand  serfs — the 
millionaire  with  ten  thousand  wage-slaves — how  are  we  to  dis- 
tinguish them  on  principle? 

They  of  the  past  were  oppressed  by  the  principles  of  vested 
rights  and  hereditary  distinctions  working  a  monopoly  of  power. 
We  have  vested  rights  and  unprincipled  individualism  working  a 
monopoly  of  industry. 

Where  arc  the  leaders  who  shall  solve  this  modern  problem  and 
vanquish  the  idols  and  monsters  of  the  twentieth  century?  Ah, 
tluy  arc  here,  but  instead  of  being  welcomed  as  saviors  and 
loaders,  they  are  as  yet  but  "mad  priests"  in  the  wilderness.  Such 
is  the  course  of  evolution.  Each  stage  must  be  gone  through. 
From  the  worm  the  butterfly ;  from  the  "mad  priests"  come  the 
Gracchi,  the  Cromwells,  the  Washingtons,  the  Lincolns.  We 
build  inonumcnts  to  the  heroes  (fools)  of  the  past;  we  stone  those 
wlioin  our  posterity  will  honor.  Verily,  we  belong  to  the  same 
simian  tribe,  and  have  the  same  traits  as  our  ancestors. 
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of  society  to  the  public  convenience;  or  else  those  civil 
privileges,  which  society  provides  in  lieu  of  natural  lib- 
erties given  up  by  individuals.  And  the  same  author 
further  observes  that  "the  preservation  of  these,  invio- 
late, may  justly  be  said  to  include  the  preservation  of 
our  civil  immunities  in  their  largest  and  most  extensive 
sense."  (1  Bl.  Com.  129.)  It  is  these  classes  or  arti- 
cles of  rights  which  are  to  be  considered  in  our  next 
chapter. 


CHAPTER  II. 

ABSOLUTE  RIGHTS,  AND  REMEDIES  FOR  THEIR  INFRINGE- 
MENT. 

Sec.  250.     GENERAL   CLASSIFICATION.- 

As  we  have  seen  in  the  preceding  chapter,  the  absolute 
rights  of  individuals  fall  in  one  or  the  other  of  the  gen- 
eral divisions:  1.  Personal  Security;  2.  Personal  Lib- 
erty; or,  3.  Private  Property.  These  divisions  we  shall 
consider  in  their  order,  together  with  the  remedies  for 
their  violation. 

I.     PERSONAL  SECURITY. 

Sec.  251.  MEANING  OF  PERSONAL  SE- 
CURITY.—The  right  of  personal  security  consists  in 
a  person's  legal  and  uninterrupted  enjoyment  of  his 
life,  his  limbs,  his  body,  his  health,  and  his  reputation. 
(1  Bl.  Com.  129.) 

Sec.  252.  SECURITY  OF  LIFE.— "Life,"  says 
Blackstone,  "is  the  immediate  gift  of  God,  a  right  in- 
herent by  nature  in  every  individual;  and  it  begins  in 
contemplation  of  law  as  soon  as  an  infant  is  able  to  stir 
in  its  mother's  womb." 

Injuries  affecting  the  life  of  man,  are  justly  consid- 
ered as  the  most  atrocious  species  of  crimes,  and  while 
the  immediate  injury  is  to  the  individual  alone,  the  ulti- 
mate effect  of  such  crimes  is  the  subversion  of  all  civil 
society.    From  the  remotest  ages  the  remedy  or  punish- 
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ment  for  the  taking  of  life,  has  invariably  been  to  de- 
prive the  offender  of  his  life.  The  life  of  man  cannot 
be  restored  when  taken,  nor  properly  compensated  in 
damages.  The  best  that  the  laAv  can  do  is,  by  affixing 
the  greatest  possible  penalty  to  the  offense,  seek  to  min- 
imize its  occurrence  by  the  severity  of  the  pmiishment. 
See  3  Bl.  Com.  119;  IV  idem  176-7. 

In  a  few  of  the  States  of  Union  capital  punishment 
has  been  abolished.  But  in  a  majority  of  States  and 
in  nearly  all  civilized  countries,  the  death  penalty  is  still 
inflicted  for  felonious  homicide.  In  a  number  of  States 
unlawful  homicide  or  murder  is  divided  by  statute  into 
degrees,  and  the  punishment  inflicted  according  to  the 
grade  of  the  crime.* 

Sec.  253.  SECURITY  OF  LIMBS.— Next  to  a 
man's  life,  the  common  law  regarded  the  limbs  or  mem- 
bers of  a  person  w^hich  are  useful  to  him  in  fight.  These, 
in  the  language  of  Blackstone,  are  also  the  gift  of  the 
wise  Creator,  to  enable  man  to  i^rotect  himself  from  ex- 
ternal injuries  in  a  state  of  nature.  The  common  law 
regarded  as  a  very  serious  crime  the  offense  of  mayhem, 
or  the  depriving  another  of  any  member  useful  in  fight. 
(1  Bl.  Com.  130;  IV  idem  205-7.) 

Sec.  254.  SAME  SUBJECT  —  SELF-DE- 
FENSE AND  DURESS.— In  defense  of  life  and 
limbs,  when  attacked,  a  man  is  pardoned  though  he  take 
the  life  of  his  adversary.  His  resistance  and  acts  are  re- 
garded as  done  upon  necessity  and  compulsion.     So, 


*See  Rev.  Stat.  Ohio,  Sees.  6808-11. 
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where  a  man  iii  fear  of  death  or  mayhem,  is  compelled 
to  execute  a  deed  or  do  any  other  legal  act,  these  acts 
may  afterwards  he  avoided.  A  man  thus  constrained  is 
said  to  be  under  "duress." 

Blackstone  specifies  two  sorts  of  duress:  "duress  of 
imprisonment,  where  a  man  actually  loses  his  liberty, 
and  duress  per  minas,  where  the  hardship  is  only  threat- 
ened and  impending."  The  same  author  states  that  du- 
ress per  minas  is  either  for  fear  of  loss  of  life  or  may- 
hem, and  it  must  be  upon  sufficient  reason,  and  not  un- 
founded. "A  fear  of  battery,  or  being  beaten,  though 
ever  so  well  grounded,  is  no  duress;  neither  is  the  fear 
of  having  one's  house  burned,  or  one's  goods  taken  away 
and  destroyed ;  because  in  these  cases,  should  the  threat 
be  performed,  a  man  may  have  satisfaction  by  recover- 
ing equivalent  damages;  but  no  suitable  atonement  can 
be  made  for  the  loss  of  life  or  limb."     (1  Bl.  Com.  131.) 

Sec.  255.  SAME  SUBJECT— SUPPORT.— The 
common  law,  as  well  as  its  great  commentator,  recog- 
nized that  the  protection  to  life  and  limb  might  prove 
futile,  unless  some  provision  were  made  for  the  gain- 
ing of  a  livelihood  or  the  means  of  support  in  all  cases. 
In  this  connection  Blackstone  observes,  "there  is  no  man 
so  indigent  or  wretched  but  he  may  demand  a  supply 
siiflicicnt  for  all  the  necessities  of  life  from  the  more 
oi)ulent  part  of  the  community,  by  means  of  the  several 
statutes  enacted  for  the  relief  of  the  poor."* 

•1  IJl.  Com.  131 :  It  is  passing  strange  that  while  we  still 
recognize  the  right  of  assisting  individuals  in  extremis,  that  there 
arc  those  who  resist  the  right  of  the  common  government,  by 
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Sec.  256.  SECURITY  OF  BODY.— The  body  as 
well  as  the  members  useful  for  offense  or  defense  are 
entitled  to  protection  from  corporal  insults  of  every 
kind.  Injuries  to  the  body  and  limbs  of  a  person  may 
be  in  the  way  of  a  threat,  assault,  beating,  wounding  or 
mayhem,  each  of  which  we  shall  notice  briefly. 

1.  Threats.  These  constitute  an  inchoate  rather 
than  an  absolute  violence.  The  injary  consists  in  the 
threats  and  menaces  of  bodily  hurt,  through  fear  of 
which  a  man's  business  is  interrupted.  Both  a  menace 
and  a  consequent  inconvenience  are  necessary  to  com- 
plete the  wrong.  The  common  law  remedy  for  this  in- 
jury lies  in  money  damages  recoverable  by  action.  At 
present  the  person  threatening  may  be  compelled  to  en- 
ter into  recognizance  with  sureties  to  keep  the  peace. 

2.  Assault.  At  common  law  an  assault  is  explained 
as  an  offer  to  beat  another,  without  touching  him;  as 
where  one  lifts  up  his  cane,  or  his  fist,  in  a  threatening 
manner  at  another;  or  strikes  at  him,  but  misses  him; 
this  is  an  assault.  It  is  an  inchoate  violence  of  a  higher 
nature  than  mere  threats,  and  an  action  for  damages  is 
also  given.    The  offense  is  defined  by  State  statutes. 

3.  Battery.  This  is  defined  as  the  unlawful  beating 
of  another.  The  least  touching  of  another's  person  wil- 
fully, or  in  anger,  is  a  battery.  A  battery  may  be  justi- 
fied where  one  has  the  authority  of  a  parent,  master, 
teacher,  etc.,  or  where  it  is  done  in  self-defense.     And 


modifying  conditions,  to  prevent  a  freeman  from  being  reduced 
to  this  pitiable  plight. 
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because  of  these  instances  of  justification,  the  offense  is 
better  defined  as  the  unlawful  beating  of  another.  An 
appropriate  action  for  damage  is  given. 

4.  Wounding.  This  consists  in  giving  another  some 
dangerous  hurt,  and  is  only  an  aggravated  species  of 
battery. 

5.  Mayhem.  Consists  in  violently  depriving  another 
of  the  use  of  a  member  proper  for  his  defense  in  fight. 
The  common  law  regarded  the  loss  of  an  arm,  leg,  fin- 
ger, eye,  front  tooth,  etc.,  as  mayhem;  but  the  loss  of 
a  jaw  tooth,  ear  or  nose  was  not  held  to  be  mayhem.  An 
action  for  damages  was  given,  and  in  particular  cases 
these  damages  were  trebled  by  statute.* 

The  common  law,  as  well  as  the  statute  law,  in  force 
in  the  various  States,  regards  the  offenses  just  described 
as  crimes  for  which  an  indictment  lies,  as  well  as  a  civil 
action  for  damages.  These  will  be  more  fully  consid- 
ered under  the  subject,  "Criminal  Law,"  in  a  succeed- 
ing number  of  the  series. 

Sec.  257.  PROTECTION  TO  HEALTH.— A 
man's  health  is  to  be  protected  from  such  practices  on 
the  part  of  others  as  may  affect  or  destroy  it.  At  com- 
mon law,  "any  unwholesome  practices  of  another,"  by 
which  a  man  sustains  damage  in  vigor  or  constitution, 
were  actionable.  Thus,  selling  bad  provisions  or  wine, 
the  exercise  of  a  noisome  trade  which  infects  the  air  in 
the  vicinity,  and  unskillfulness  in  a  physician,  surgeon 
or  apothecary,  which  were  wrongs  unaccompanied  by 


*See  3  Bl.  Com.  120, 121. 
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force,  were  remedied  by  the  special  action  for  damages, 
called  "trespass  upon  the  case."  (3  Bl.  Com.  122.) 
Modern  statutes  preserve  and  enlarge  the  remedies 
given  by  the  common  law.  Pure  food  laws  have  been 
passed  in  various  States,  inspection  of  the  chief  articles 
of  diet  are  provided  for,  and  appropriate  penalties  pro- 
vided for  manufacture  or  sale  of  impure  or  adulterated 
foods  or  drugs.*  Damages  are  recoverable  for  mal- 
practice, or  the  negligent  or  incompetent  treatment  by 
a  physician  or  surgeon,  and  quite  generally  registration 
laws,  prescribing  the  qualifications  of  dentists,  doctors, 
druggists,  etc.,  are  enforced  in  the  several  States. 

Sec.  258.  PROTECTION  TO  REPUTATION. 
— "Every  man,"  says  Blackstone,  "is  entitled,  by  reason 
and  natural  justice,  to  the  security  of  his  good  name  and 
reputation  from  the  arts  of  detraction  and  slander,"  ob- 
serving, that  without  these,  it  is  impossible  to  have  the 
perfect  enjoyment  of  any  other  advantage  or  right.  (1 
Bl.  Com.  134.) 

A  person's  reputation  and  good  name  may  be  injured 
by  the  acts  or  offenses  of  others  known  as  slander,  libel, 
and  malicious  prosecution,  each  of  which  we  shall  con- 
sider briefly. 

Sec.  259.  SAME  SUBJECT— SLANDER.— 
Slander  is  oral  defamation,  by  speaking  malicious,  scan- 
dalous and  untrue  words  tending  to  the  damage  and 
derogation  of  a  person.  Damages  may  be  recovered  by 
action  in  each  of  the  following  cases:    1.    For  words 


*See  Rev.  Stat,  of  Ohio,  Tit.  V,  Ch.  A. 
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falsely  spoken  of  a  person,  which  impute  to  him  the  com- 
mission of  some  criminal  offense  invohdng  moral  turpi- 
tuae,  for  which  the  party,  if  the  charge  were  true,  might 
be  indicted  and  punished;  2.  words  falsely  spoken  of  a 
person,  which  impute  that  he  is  infected  with  some  con- 
tagious disease,  where,  if  the  charge  were  true,  it  would 
exclude  the  party  from  society;  3.  words  falsely  spoken 
of  a  person,  which  unpute  to  him  unfitness  to  perform 
the  duties  of  an  office  or  emplojTiient  of  profit,  or  the 
want  of  integrity  in  the  discharge  of  the  duties  of  such 
an  office;  4.  words  falsely  spoken,  which  prejudice  him 
in  his  profession  or  trade ;  5.  defamatory  words  falsely 
spoken  of  a  person,  which,  though  not  in  themselves 
actionable,  occasion  him  special  damage.  (Pollard  v. 
Lyon,  91  U.  S.  225.) 

Tlie  slanderous  words  mentioned  in  all  save  the  last 
division  above  are  said  to  be  actionable  per  se,  that  is, 
by  or  in  themselves,  for  which  damage  is  presumed 
to  have  happened  and  need  not  be  proven.  In  other 
cases,  and  where  the  words  do  not  apparently  import 
such  defamation  as  will  of  course  be  injurious,  it  is 
necessary  that  tlie  plaintiff  should  aver  some  particular 
(laniagc  to  have  happened  because  of  their  utterance. 
The  dcfViuluiit  may  always  prove  the  words  spoken  to 
])(  true,  and  tluu  no  action  lies,  though  damage  has 
occiincd,  for  speaking  the  truth  is  no  slander  or  false 
tall-.  So,  mere  advice,  criticism,  or  warning  are  not 
actionable.  This  action  is  now  defined  by  statute  and 
mitigating  circumstances  may  always  be  shown  to  re- 


ABSOLUTE  RIGHTS.  25 

duce  the  damages.*  (Cooley's  Bl.  Com.  Ill,  123-.5 
note. ) 

Sec.  260.    SAME  SUBJECT— LIBEL.— Written 

slander,  or  libel,  in  its  most  extensive  meaning,  signifies 
any  malicious  defamation,  expressed  either  in  writing, 
printing,  pictures,  or  effigies.     (V  Co.  Rep.  125.) 

At  common  law,  as  well  as  by  statute,  there  are  two 
remedies:  one  by  indictment,  and  the  other  by  action 
for  damages.  The  common  law  regarded  the  offense 
as  a  breach  of  the  peace,  by  provoking  the  person  li- 
beled to  break  it,  and  this  whether  the  matter  published 
were  true  or  not.  But  in  the  action  for  damages  the 
truth  of  the  matter  might  be  pleaded  in  justification, 
and  now  in  the  United  States  and  England  the  truth 
is  a  good  defense  to  an  indictment,  if  published  with 
good  motives  and  for  justifiable  ends.  (Cooley's  Bl. 
Com.  Ill,  125-6  note.) 

Sec.  261.  SAME  SUBJECT— MALICIOUS 
PROSECUTION.— "A  third  way  of  destroying  or 
injuring  a  man's  reputation  is  by  preferring  malicious 
indictments  or  prosecutions  against  him,  which,  under 
the  mask  of  justice  and  public  spirit,  are  sometimes 
made  the  engines  of  private  spite  and  enmity."  (3  Bl. 
Com.  126.)  The  common  law  remedies  were  the  secur- 
ing for  the  injured  party  damages  by  an  action  of  con- 
spiracy, or  malicious  prosecution.  The  action  of  con- 
spiracy could  only  be  brought  against  two  or  more,  and 
the  action  on  the  case  for  malicious  prosecution  is  the 
more  usual  remedy. 


*Rev.  Stat.  Ohio,  Sec.  5094. 
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To  entitle  a  person  to  damages  for  being  maliciously 
prosecuted,  either  criminally  or  civilly,  the  following 
circumstances  must  occur:  1.  Falsehood  in  the  charge 
or  demand,  indicated  by  the  acquittal  or  discharge  of 
the  accused;  2.  want  of  probable  cause  for  mstituting 
it,  which  is  a  mixed  question  of  law  and  fact;  3.  malice 
in  the  prosecutor,  but  this  need  not  be  proven  by  posi- 
tive evidence  in  all  cases;  it  may  be  estabhshed  by  in- 
ference, or  implied  from  the  want  of  probable  cause; 
4.  damage  to  the  accused  party,  resulting  from  arrest 
or  imprisonment,  from  scandal,  and  from  expense. 
(Cooley's  Bl.  Com.  Ill,  126n.) 

The  action  does  not  lie  in  respect  of  a  civil  suit  mali- 
ciously instituted,  unless  in  case  of  some  unnecessary 
step  being  taken,  as  an  arrest,  attachment,  or  commenc- 
ing a  proceeding  in  bankruptcy  (idem). 

Sec.  2(52.  RIGHT  TO  PERSONAL  SECURI- 
TY EXTENDS  FOR  LIFE  UNLESS  FOR- 
FEITED.— The  right  for  personal  security  can  only 
be  terminated  by  the  death  of  the  person,  except  in  those 
cases  where  it  is  forfeited  in  whole  or  in  part  for  the 
l)reacli  of  those  laws  which  are  enforced  by  the  sanction 
of  capital  punishment.  And  in  this  regard  Blackstone 
ohsi  rvcs,  "that  whenever  the  constitution  of  a  State 
vests  ill  any  man,  or  body  of  men,  a  power  of  destroying 
at  pleasure,  willioul  the  direction  of  laws,  the  lives  or 
Fncnilx  IS  of  the  siilTject,  such  constitution  is  in  the  high- 
est (Ic^ncc  tyrannical;  and  that,  whenever  any  laws  di- 
rect siicli  (I(  si  met  ion  for  liglit  and  trivial  causes,  such 
laws  arc  likc\sisc  tyrannical,  though  in  an  inferior  de- 
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gree;  because  here  the  subject  is  aware  of  the  danger  he 
is  exposed  to,  and  may,  by  prudent  caution,  provide 
against  it."  The  provisions  of  State  and  National  con- 
stitutions and  bills  of  rights  are  to  protect  the  subject 
from  this  arbitrary  and  unnecessary  forfeiture  of 
rights.* 

II.     PERSONAL  LIBERTY. 

Sec.  263.  MEANING  OF  PERSONAL  LIB- 
ERTY.—"Personal  Liberty,"  in  the  words  of  Black- 
stone,  "consists  in  the  power  of  locomotion,  of  changing 
situation,  or  moving  one's  person  to  whatsoever  place 
one's  own  inclination  may  direct,  without  imprisonment 
or  restraint,  unless  by  due  course  of  law."  (1  Bl.  Com. 
134.) 

The  same  author  observes  that  it  is  a  right  strictly 
natural,  and  the  laws  should  never  abridge  it  without 
sufficient  cause.  The  laws  of  England  and  the  United 
States  prevent  one's  personal  liberty  being  abridged  at 
the  mere  discretion  of  an  individual  or  magistrate,  and 
prescribe  the  causes  for  which  and  the  method  in  which 
such  restraints  are  to  be  exercised.  Magna  Charta,  the 
first  great  check  upon  magisterial  license,  provides  that 
no  freeman  shall  be  taken  or  imprisoned  but  by  the  law- 
ful judgment  of  his  equals,  or  by  the  law  of  the  land.f 

*1  Bl.  Com.  133. 

fThe  words  "law  of  the  land"  and  "due  process  of  law"  are 
employed  interchangeably  in  law,  and  mean  the  same  thing.  They 
have  sometimes  been  supposed  to  be  equivalent  to  "the  judgment 
of  his  peers,"  but  this  is  an  error,  and  they  are  applicable  to  a 
great  variety  of  cases  in  which  trial  by  jury  is  not  permissible. 
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And  subsequent  statutes  and  charters  in  England  in- 
crease the  restraints  upon  arbitrary  power,  and  further 
protect  the  individual  in  his  personal  liberty.  The 
Habeas  Corpus  Act  passed  in  the  thirty-first  year  of 
Charles  II.  (1679),  so  plainly  pointed  out  and  enforced 
the  provisions  of  a  former  act  of  Charles  I.,  providing 
a  method  of  determining  the  legality  and  justice  of  a 
commitment,  that  no  person  can  be  detained  in  prison 
except  by  the  sanction  of  the  law.     (1  Bl.  Com.  135.) 

Sec.  264.  IMPORTANCE  OF  THE  PROTEC- 
TION OF  PERSONAL  LIBERTY.— The  preser- 
vation of  personal  liberty  is  of  the  highest  importance, 
as  without  it  there  would  soon  be  an  end  of  all  other 
rights  and  immunities.  As  Blackstone  reasons,  to  take 
a  man's  life,  or  by  violence  to  confiscate  his  estate,  with- 
out accusation  or  trial,  would  be  so  gross  and  notorious 
an  act  of  despotism  as  to  alarm  the  people,  but  con- 
finement of  the  person  by  secretly  hurrying  him  to  jail, 
where  his  sufferings  are  unknown  or  forgotten,  is  less 
public  and  striking  and  hence  a  more  dangerous  instru- 
ment of  arbitrary  government.  The  limited  suspension 
by  the  authority  of  parliament  of  the  habeas  corpus  act, 

'"J'lie  meaning  is  that  every  citizen  shall  hold  his  life,  liberty, 
pro})crty  and  immunities  under  the  protection  of  general  rules 
which  govern  society."  (Webster,  in  Dartmouth  College  v. 
Woodward,  4  Wheat.  519.)  Due  process  of  law  in  each  particu- 
lar case  means  such  an  exertion  of  the  powers  of  government  as 
the  settled  maxims  of  law  sanction  and  require,  and  under  such 
snfe-fTuards  for  the  protection  of  individual  rights  as  those  max- 
ims prescribe  for  the  class  of  cases  to  which  the  one  in  question 
iKlon^rs.    Sec  Coolcy's  Bl.  Com.  I,  135n. 
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in  times  of  public  peril,  Blackstone  justifies  on  the 
ground  that  "the  nation  parts  with  its  liberty  for  awhile, 
in  order  to  preserve  it  forever."     (1  Bl.  Com.  136.) 

Sec.  265.  PROTECTION  TO  PERSONAL 
LIBERTY  AT  COMMON  LAW.— The  common 
law  aimed  to  protect  the  subject  against  all  unlawful 
imprisonment  or  restraint.  And  the  remedies  given 
were  the  writ  of  habeas  corpus  to  get  released  from  im- 
prisonment, and  an  action  sounding  in  damages  for 
false  imprisonment. 

"The  confinement  of  the  person,  in  any  wise,  is  an 
imprisonment;  so  that  the  keeping  a  man  against  his 
will  in  a  private  house,  putting  him  in  the  stocks,  ar- 
resting or  forcibly  detaining  him  in  the  street,  is  an 
imprisonment.  And  the  law  so  much  discourages  un- 
lawful confinement  that  if  a  man  is  under  duress  of 
imprisonment,  which  we  before  explained  to  mean  a 
compulsion  by  an  illegal  restraint  of  liberty,  until  he 
seals  a  bond  or  the  like;  he  may  allege  this  duress  and 
avoid  the  extorted  bond.  ...  To  make  imprison- 
ment lawful,  it  must  either  be  by  process  from  the  courts 
of  judicature,  or  by  warrant  from  some  legal  officer 
having  authority  to  commit  to  prison;  which  warrant 
must  be  in  writing,  under  the  hand  and  seal  of  the 
magistrate,  and  express  the  causes  of  the  commitment, 
in  order  to  be  examined  into,  if  necessary,  upon  a  habeas 
corpus.  If  there  be  no  cause  expressed,  the  gaoler  is 
not  bound  to  detain  the  prisoner."     (1  Bl.  Com.  136-7.) 

A  natural  consequence  of  this  personal  liberty,  says 
Blackstone,  is  that  every  Englishman  may  claim  a  right 
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to  abide  in  his  own  country  so  long  as  he  pleases,  unless 
driven  from  it  by  sentence  of  law.  Exile  and  trans- 
portation being  unknown  to  the  common  law,  no  power, 
save  parliament,  can  send  a  subject  out  of  the  land 
against  his  will.  The  king  himself  could  not  send  any 
man  out  of  the  realm,  even  upon  the  public  service, 
excepting  sailors  and  soldiers,  or  compel  him  to  become 
a  foreign  ambassador.    See  1  Bl.  Com.  137-8. 

Sec.  266.  SAME  SUBJECT— HABEAS  COR- 
PUS.—Two  points  are  requisite  to  constitute  the  injury 
of  false  imprisonment:  1.  The  detention  of  the  person, 
and,  2.  the  unlawfulness  of  such  detention.  And  we 
have  seen  in  the  preceding  section  that  the  common  law 
gives  two  remedies,  the  one  by  habeas  corpus  to  remove 
the  injury,  the  other  by  an  action  for  false  imprisonment 
giving  satisfaction  in  damages. 

The  writ  of  habeas  corpus,  which  Blackstone  justly 
describes  as  the  most  celebrated  writ  in  English  law, 
was  made  use  of  in  various  forms  by  the  early  English 
courts  at  Westminster,  and  was  denominated  accord- 
ing to  the  purpose  for  which  the  prisoner  was  removed 
from  one  court  to  another.  But  the  form  that  came 
to  be  used  as  the  great  and  efficacious  writ  for  the  test- 
ing of  all  sorts  of  illegal  confinements,  is  that  of  "habeas 
corpus  ad  subjiciendum,"  directed  to  the  person  detain- 
ing another,  and  commanding  him  to  produce  the  body 
of  the  prisoner,  with  the  day  and  cause  of  his  caption 
and  detention,  to  do,  submit  to,  and  receive  whatsoever 
the  judge  or  court  awarding  such  writ  shall  consider  in 
that  behalf.    This  was  a  high  prerogative  writ  issuing 
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out  of  the  court  of  king's  bench,  both  in  term  time  and 
in  vacation,  by  an  order  from  the  chief  justice  or  any 
other  of  the  judges,  and  running  into  all  parts  of  the 
kingdom,  commanding  the  production  of  the  person  de- 
tained. The  writ  was  returnable  to  the  court  or  judge 
awarding  it,  and  was  decided  by  him.*  (3  Bl.  Com. 
128-31.) 

Many  pitiful  evasions  and  abuses  of  the  manifest  pur- 
pose of  this  writ  by  mercenary  courts  and  judges  led 
to  the  passing  of  remedial  and  enlarging  statutes,  the 
most  important  of  which,  called  the  Habeas  Corpus  Act 
(31  Car.  II,  c.  2),  defines  the  methods  of  securing  and 
limits  the  time  of  the  return  of  the  writ,  and  so  clearly 
points  out  the  duty  of  the  courts  or  judges,  and  specifies 
which  of  them  shall  issue  the  writ,  that  it  has  ever  since 
been  a  most  effectual  and  powerful  instrument  to  check 
arbitrary  imprisonments  and  secure  the  personal  liberty 
of  the  individual.     See  3  Bl.  Com.  133-8. 

Sec.  267.  SAME  SUBJECT— FALSE  IMPRIS- 
ONMENT.—The  "satisfactory"  remedy  for  the  injury 
of  false  imprisonment  is  by  an  action  of  trespass  by 
force  and  arms,  usually  called  an  action  for  false  im- 
prisonment, wherein  the  party  recovers  damages  for  the 
injuries  he  has  received. t 

*The  writ  of  habeas  corpus,  whether  at  common  law  or  under 
31  Car.  II,  Ch.  2,  does  not  issue  as  a  matter  of  course  upon  appli- 
cation in  the  first  instance,  but  must  be  grounded  on  an  affidavit, 
upon  which  the  court  are  to  exercise  their  discretion  whether  the 
writ  shall  issue  or  not.     (Cooley's  Bl.  Com.  Ill,  132n.) 

13  Bl.  Com.  138.  See  I  Hill  on  Torts,  231.  Addison  on 
Torts,  Ch.  12. 
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Sec.   268.     PROTECTION     OF     PERSONAL 
LIBERTY  IN  THE  UNITED  STATES.— By  the 

Declaration  of  Independence,  which  may  be  regarded 
as  our  Magna  Charta,  it  is  declared  "that  all  men  are 
created  equal;  that  they  are  endowed  by  their  Creator 
with  certain  inalienable  rights;  that  among  these  are 
life,  liberty,  and  the  pursuit  of  happiness;  and  that  to 
secure  these  rights,  governments  are  instituted  among 
men,  deriving  their  just  powers  from  the  consent  of 
the  governed."  And  this  admission  of  fundamental 
rights  is  incorporated  in  various  State  constitutions  in 
almost  identical  language.  But  neither  the  National 
nor  State  constitutions  stop  at  declaring  the  equality 
of  citizens  and  specifying  general  rights;  they  proceed 
to  deny  certain  powders  to  their  governments  and  to 
establish  safeguards  to  protect  the  declared  rights  of 
mankind. 

A  well-known  and  capable  author  considers  under 
the  following  heads  the  securities  which  protect  the 
personal  liberty  of  the  individual :  1.  Equality;  2.  Cor- 
poral Liberty;  3.  Religious  Liberty;  4.  Liberty  of 
Speech  and  of  the  Press.*  This  arrangement  we  shall 
follow,  and  discuss  briefly  such  liberty  of  conduct,  choice 
and  action  as  the  law  gives  and  protects. 

Sec.  269.  SAME  SUBJECT— EQUALITY.— 
The  language  of  constitutions  declaring  the  equality  of 
men  is  not  construed  to  mean  that  all  men  are  abso- 
lutely cfjual  in  every  respect,  or  that  government  should 


'Walker's  American  Law,  193. 
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secure  them  exact  conditions,  opportunities,  occupations, 
or  properties.  Judge  Walker  thus  states  the  true  mean- 
ing to  be  "that  equality  of  civil  and  political  rights  is 
the  birthright  of  all  men."  (Am.  Law  192.)  And 
Judge  Cooley  states,  "that  all  men  are  equal  before  the 
law  in  fights,  privileges,  and  legal  capacities.  Every 
person,  however  low,  or  degraded,  or  poor,  is  entitled  to 
have  his  rights  tested  by  the  same  general  laws  which 
govern  others."     (Cooley,  Principles,  3d  ed.,  247.) 

The  chief  provision  designed  to  secure  political  equal- 
ity is  that  of  the  Federal  constitution,  which  prohibits 
both  the  United  States  and  the  individual  States  from 
conferring,  and  all  citizens  from  receiving,  titles  of  no- 
bility, or  other  hereditary  distinction.  So  the 
Fourteenth  Amendment  is  designed  to  protect  pri- 
marily the  emancipated  slave  in  his  rights  as  a  freeman, 
and  to  prevent  discriminations  against  him  on  account 
of  his  color.     (Slaughter  House  Cases,  16  Wall.  36.)* 

A  further  limitation  to  this  doctrine  of  equality  is, 
that  it  only  requires  that  the  laws  shall  not  exclude  any 
persons  coming  within  the  principle  of  their  operation, 
so  corporations  with  special  privileges  are  not  unconsti- 
tutional  if   their  charters  exclude  no  class  of  persons 


*"It  is  in  vain  that  Blackstone  and  others  insist  'that  the  dis- 
tinctions of  rank  and  honors  is  necessary  in  every  well-governed 
state ;'  for  experience  proves  that  men  will  of  themselves  create 
all  the  distinctions  required,  without  the  aid  of  government,  to 
perpetuate  them  in  the  blood.  .  .  .  We  acknowledge  no  no- 
bility but  that  which  nature  gives,  and  no  distinctions  but  those 
which  men  themselves  achieve."       (Walker,  Am.  Law,  192.) 
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from  becoming  members.  But  everything  in  the  shape 
of  a  monopoly  is  prohibited  by  the  spirit,  if  not  the  letter 
of  the  constitution.     (Walker,  Am.  Law,  193;  II  Pet. 

420.) 

Sec.  270.  SAME  SUBJECT— CORPORAL 
LIBERTY. — Corporal  liberty  is  described*  under  our 
government,  as  the  liberty  to  go  wherever,  or  do  what-  , 
ever,  one  chooses,  provided  one  does  not  interfere  with 
the  rights  of  others.  Here  we  see  that  corporal  liberty 
is  but  natural  liberty  so  far  restrained  as  is  necessary 
for  the  general  advantage. 

Prof.  Walker  observes  that  individuals  may  be  de- 
prived of  corporal  liberty  in  three  classes  of  cases:  1. 
By  arrest  in  civil  cases;  2.  by  arrest  in  criminal  cases; 
3.  by  standing  toward  another  in  the  relation  of  sub- 
jection.   Let  us  notice  briefly  each  of  these  cases. 

1.  Arrest  in  Civil  Cases.  The  common  law  which 
permitted  arrest  for  debt  has  been  modified  by  statute 
in  all  of  the  States  of  the  Union.  Where  statutes  pro- 
vide for  arrest  for  fraud  or  misrepresentation,  a  method 
is  provided  by  which  the  debtor,  by  surrendering  up  his 
property,  or,  if  he  has  not  more  than  is  exempt,  may 
be  discharged  under  the  insolvency  laws. 

2.  Arrest  in  Criminal  Cases.  When  an  individual 
commits  a  crime,  thereby  infringing  the  personal  se- 
curity of  others,  he  forfeits  for  a  period  his  corporal 
liberty.  This  forfeiture  is  the  will  of  society,  and  is  for 
the  good  of  every  member  of  society.  The  period  of 
tlie  forfeiture  is  graduated  according  to  the  gravity  of 
the  offense,  which,  being  known  to  all,  does  not  come 
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in  the  way  of  a  surprise  to  the  offender.  But  that  no 
person  may  thus  be  deprived  of  his  liberty  unjustly  or 
arbitrarily  at  the  instance  of  some  person  in  authority, 
numerous  safeguards  surround  a  person  charged  with 
the  commission  of  a  crime,  and  in  every  instance  he  is 
presumed  innocent  until  pronounced  guilty  upon  a  fair 
and  impartial  trial  bj'^  a  jury  of  his  fellowmen. 

Briefly,  the  protection  afforded  persons  arrested  for 
crime,  and  specified  in  the  Federal  and  State  constitu- 
tions, are:  Against  unreasonable  searches  and  seizures; 
admission  to  bail;  specifying  the  mode  of  accusation, 
as  by  presentment  or  indictment  by  a  grand  jury;  upon 
trial  the  accused  is  to  be  heard  by  himself  and  his  coun- 
sel; may  demand  the  nature  of  the  charge  and  have  a 
copy  of  the  same;  allowed  to  meet  the  witnesses  face 
to  face;  to  have  compulsory  process  to  obtain  witnesses 
in  his  favor;  is  given  a  speedy  and  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the 
offense  was  committed;  is  not  compelled  to  give  evi- 
dence against  himself,  and  is  not  to  be  twice  put  in 
jeopardy  for  the  same  offense.  See  Vol.  2,  Cyclopedia 
of  Law,  Ch.  ix;  Walker,  Am.  Law,  194-8. 

3.  Persons  in  Subjection.  The  most  common  in- 
stance of  a  person  in  subjection  and  liable  to  domestic 
detention  was  formerly  that  of  a  slave  to  his  master. 
But  slavery  has  been  abolished,  and  domestic  detention 
only  arises  from  the  relation  of  a  minor  to  his  parent  or 
guardian,  an  insane  person  to  his  guardian,  etc.,  which 
will  be  discussed  more  appropriately  under  the  subject 
of  Domestic  Relations. 
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The  personal  liberty  of  the  individual  is  secure  unless 
restrained  in  the  above  mentioned  ways,  and  any  per- 
sonal detention  contrary  to  these  provisions  is  unlawful, 
whether  it  be  in  the  public  streets,  in  prisons,  in  private 
houses,  or  elsewhere.  The  remedy  for  a  person  thus 
unlawfully  detained  is,  first,  by  habeas  corpus  to  regain 
his  liberty,  and,  second,  by  an  action  for  malicious  prose- 
cution or  false  imprisonment  to  recover  damages.  The 
habeas  corpus  act  of  31  Car.  II.,  c.  2,  has  been  re-enacted 
in  the  United  States  with  but  slight  change,  and  both 
Federal  and  State  constitutions  provide  that  "the  privi- 
lege of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when,  in  case  of  rebellion  or  invasion,  the  public 
safety  may  require  it."  (Walker,  Am.  Law,  Sec.  78.) 
See  Vol.  2,  Cyclopedia  of  Law,  Sec.  166. 

Sec.  271.  SAME  SUBJECT— RELIGIOUS 
LIBERTY.— The  Federal  constitution  declares  that 
"no  religious  test  shall  ever  be  required  as  a  qualifica- 
tion to  any  office  or  public  trust  under  the  United 
States."  (Art.  vi,  cl.  3.)  And  the  First  Amendment 
prov^ides  that  "Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  the  free  ex- 
ercise thereof."  These  provisions  are  not  applicable  to 
the  State  governments,  but  the  State  constitutions  con- 
tain securities,  and  the  Fourteenth  Amendment  prob- 
a})ly  protects  the  citizen  from  arbitrary  State  action. 
These  provisions  prevent  the  establishment  of  a  State 
cliurch,  and  guarantee  the  perpetual  divorce  of  spiritual 
and  temporal  affairs. 

The  State  constitutions  in  protecting  religious  liberty 
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pursue  a  course  of  toleration  and  thus  establish  religious 
equality.  All  forms  of  religion  are  equally  respected 
by  the  law  and  permitted  to  flourish  so  long  as  their 
practices  do  not  become  oppressive,  or  inimical  to  public 
morals  or  justice.  The  individual  cannot  be  compelled 
to  support  or  attend  religious  worship;  is  permitted  to 
express  his  religious  opinions,  and  to  worship  according 
to  the  dictates  of  his  own  conscience.* 

Sec.  272.  SAME  SUBJECT— LIBERTY  OF 
SPEECH  AND  OF  THE  PRESS.— The  Federal 
constitution  provides  that  "Congress  shall  make  no  law 
abridging  the  freedom  of  speech  or  of  the  press."t  State 

*U.  S.  Const.,  Am.  Art.  1. 

fSee  II  Kent  Com.,  34 :  "All  men  have  a  natural  and  indefea- 
sible right  to  worship  Almighty  God  according  to  the  dictates  of 
their  own  conscience.  No  person  shall  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship,  or  maintain  any  form  of 
worship,  against  his  consent,  and  no  preference  shall  be  given, 
by  law,  to  any  religious  society,  nor  shall  any  interference  with 
the  rights  of  conscience  be  permitted."  (Const.  Ohio,  1851,  Art. 
1,  Sec.  7.) 

Blasphemy,  etc.  Judge  Cooley  remarks  In  his  Principles,  3d 
ed.,  p.  226,  "that  the  courts  of  the  Union  and  of  the  States,  in 
administering  the  common  law,  find  It  necessary  to  take  notice 
that  the  prevailing  religion  of  the  country  Is  Christian,  and  that 
because  of  that  fact  certain  conduct  may  constitute  a  breach  of 
public  decorum,  and  therefore  be  Illegal,  though  It  might  not  be 
where  a  different  religion  prevailed.  The  law  of  blasphemy  de- 
pends largely  for  Its  definition  and  application  upon  the  general- 
ly accepted  religious  beliefs  of  the  people,  and  In  the  law  of  con- 
tracts many  provisions  might  be  found  to  be  Illegal  In  a  Christian 
country  which  would  be  enforced  v,here  the  Mohammedan  or 
some  other  form  of  religion  prevailed.     .     .     .     But  even  the 


88  PERSONAL  RIGHTS. 

constitutions  recognize  this  liberty,  but  hold  individuals 
responsible  for  its  abuse.*  From  which  Judge  Walker 
concludes:  "The  doctrine  then,  is,  that  the  liberty  of 
speech  and  of  the  press  consists  in  freedom  from  previ- 
ous censorship  or  restraint,  and  not  in  exemption  from 
subsequent  liability  for  the  injury  which  may  thereby 
be  done.  And,  accordingly,  the  law  makes  provision 
by  which  the  person  injured  may  have  his  civil  action 
of  slander  or  libel,  to  recover  damage  done  to  his  repu- 
tation ;  and  by  which  the  libeler  may  be  criminally  pros- 
ecuted as  an  offender  against  the  public  peace." 
(American  Law,  Sec.  80.) 

But  Judge  Cooley,  observing  that  censorship  had 
never  been  practiced  in  the  Colonies,  believes  that  the 
First  Amendment  aimed  at  laws  impairing  or  restrict- 
ing the  rights  as  well  as  denying  censorship,  and  con-» 
eludes:  The  freedom  of  the  press  may  therefore  be 
defined  to  be  the  liberty  to  utter  and  publish  whatever 
the  citizen  may  choose,  and  to  be  protected  against  legal 
censure  and  punishment  in  so  doing,  provided  the  pub- 

Iftw  of  blasj)}icmy  must  be  .administered  as  to  presence  liberty  of 
discussion  and  .irguincnt  upon  the  most  vital  points."  (People  v. 
Ru/^r^di-s,.  8  John.  N.  Y.  5^90.) 

•"Every  citizen  may  freely  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  the 
ri^lit,  and  no  law  shall  be  passed  to  restrain  or  abridge  the  liberty 
of  Rpccrh,  or  of  the  press.  In  all  criminal  prosecutions  for  libel, 
the  truth  may  he  ^ivcn  in  evidence  to  the  jury,  and  if  it  shall  ap- 
j)c;ir  fo  tlic  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  puI)li'^hl■d  with  ^ood  motives,  and  for  justifiable  ends,  the 
party  shall  U-  aojuilt. d."     (Const.  Ohio,  1851,  Art.  1,  Sec.  11.) 
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lioation  is  not  so  far  injurious  to  public  morals  or  to 
private  reputation  as  to  be  condemned  by  the  common 
law  standards,  by  which  defamatory  publications  were 
judged  when  this  freedom  was  thus  made  a  constitu- 
tional right.  And  freedom  of  speech  corresponds  to 
this  in  the  protection  it  gives  to  oral  publications." 
(Principles,  3d  ed.,  302;  Const.  Lim.,  6th  ed.,  518.) 

The  Federal  constitution  extends  an  absolute  privi- 
lege to  members  of  Congress  "for  any  speech  or  debate 
in  either  house."  (Const.,  Art.  1,  Sec.  6.)  And  public 
policy  protects  a  witness  from  a  civil  action  for  state- 
ments made  in  course  of  judicial  proceedings,  though 
he  may  be  punished  for  perjury.  (Marsh  v.  Ellsworth, 
50  N.  Y.  91.)  So  executive  and  judicial  officers,  as  to 
their  official  utterances,  incur  no  civil  liability  while  act- 
ing within  the  limits  of  their  jurisdiction.  (Cooley, 
Torts,  2d  ed.,  250.)  And  attorneys  in  presenting  a  case 
to  the  jury  are  given  the  liberty  of  criticising  freely  the 
motives,  actions  and  conduct  of  parties  or  witnesses  if 
pertinent  to  the  case  and  not  for  the  mere  purpose  of 
detraction  or  abuse.  (^laulsby  v.  Reifsnyder,  69  Md. 
143.)     See  Cooley,  Principles,  3d  ed.,  299-309. 

III.     PRIVATE  PROPERTY. 

Sec.  273.  PROPERTY.— The  third  absolute  right 
is  that  of  property.  According  to  Blackstone  this  con- 
sists in  the  free  use,  enjoyment,  and  disposal  by  a  per- 
son of  all  his  acquisitions,  without  any  control  or  diminu- 
tion, save  only  by  the  laws  of  the  land.  (1  Bl.  Com. 
138.) 
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The  same  author  suggests  that  the  origm  of  private 
property  is  probably  founded  in  nature,  but  that  the 
modifications  under  which  we  at  present  find  it,  the 
method  of  conserving  it  in  the  present  owTier,  and  of 
translating  it  from  man  to  man,  are  entirely  derived 
from  society;  and  are  some  of  those  civil  advantages, 
in  exchange  for  which  every  individual  has  resigned  a 
part  of  his  natural  liberty.* 

*1  Bl.  Com.  138.     In  the  second  book  of  his  commentaries 
Blackstonc  thus  comments  on  private  property :     "Pleased  as  we 
are  with  the  possession  we  seem  afraid  to  look  back  to  the  means 
by  which  it  was  acquired,  as  if  fearful  of  some  defect  in  our 
titk-;  or  at  best  we  rest  satisfied  with  the  decision  of  the  laws  in 
our  favor,  without  examining  the  reason  or  authority  upon  which 
those  laws  have  been  built.     We  think  it  enough  that  our  title 
has  been  derived  by  the  grant  of  the  former  proprietor,  by 
descent  from  our  ancestors,  or  by  the  last  vnW  and  testament  of 
the  dying  owner,  not  caring  to  reflect  that  (accurately  and  strict- 
ly speaking)  there  is  no  foundation  in  nature  or  in  natural  law, 
why  a  set  of  words  upon  parchment  should  convey  the  dominion 
of  land ;  wliy  the  son  should  have  the  right  to  exclude  his  fellow 
creatures  from  a  determinate  spot  of  ground,  because  his  father 
had  done  so  before  liim,  or  why  the  occupier  of  a  particular  field 
or  of  a  jewel,  when  lying  on  his  death-bed,  and  no  longer  able  to 
maintain  possession,  should  be  entitled  to  tell  the  rest  of  the 
world  wlilch  of  them  should  enjoy  it  after  him.     These  inquiries, 
it  must  be  owned,  would  be  useless  and  even  troublesome  in  com- 
mon lift'.     It  is  well  if  the  mass  of  mankind  will  obey  the  laws 
when  made,  without  scrutinizing  too  nicely  into  the  reasons  of 
making  them."— 2  Bl.  Com.  2. 

Verily,  there  is  nothing  now  luidcr  the  sun!  Thomas  Jefferson 
was  but  reiteniting  Blu(kslf)ne  when  he  said  the  world  belongs  to 
the  living.  The  reformers  of  our  day  are  simply  asking,  in  perti- 
nent nmrux  r,  tin-  (incstions  which  the  lawyers  and  statesmen  of 
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Sec.  274.  PROTECTION  TO  PROPERTY  AT 
COMMON  LAW.— The  common  law  is  extremely 
watchful  in  ascertaining  and  protecting  the  right  to 
property.  Magna  Charta  declared  that  no  freeman 
shall  be  disseized,  or  divested,  of  his  freehold,  of  his 
liberties,  or  free  customs  but  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land.  And  this  declaration 
was  enforced  by  many  subsequent  statutes  to  prevent 
the  king  from  seizing  to  his  own  use  the  goods  and 
properties  of  the  subject.  So  great  is  the  regard  of 
the  law  for  private  property,  observes  Blackstone,  that 
it  will  not  authorize  the  least  violation  of  it,  even  for 
the  general  good.  So  a  road  through  private  grounds 
could  not  be  constructed  without  the  consent  of  the 
owner,  though  it  would  be  beneficial  to  the  public.  But 
the  legislature,  and  it  alone,  could  compel  the  individual 


the  past  touched  upon,  but  were  too  timid  of  tyrannical  rulers  to 
bring  to  the  front.  "The  mass  of  mankind  are  to  obc}'  the  laws, 
and  not  scrutinize  too  nicely  the  reasons  of  them."  Is  this  not  the 
maxim  of  the  money  kings  and  their  educated  tools?  An  inquiry 
into  the  reason  of  unjust  laws  is  always  troublesome,  and  reform- 
ers are  at  best  but  meddlesome  fellows !  Vested  rights,  however 
unjust,  create  no  trouble  as  long  as  the  persons  injured  submit 
tamely.  Only  when  some  leader,  some  Wat  Tyler,  Cromwell,  or 
Lincoln  begins  to  reason,  and  the  masses  awake  to  a  sense  of  their 
wrongs  through  these  same  vested  rights,  does  the  storm  come. 
As  a  result  of  the  investigation  better  conditions  arise,  and  a  new 
civilization  is  born.  Let  the  masses  always  scrutinize  the  reason 
and  spirit  of  the  laws  and  civilization  will  keep  pace  step  b}'  step 
with  the  development  of  human  justice,  and  not  lag  a  centur^^  or 
two  behind,  and  have  to  catch  up  by  the  drastic  means  of  revolu- 
tions and  civil  wars. 
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to  acquiesce  in  the  taking  of  his  property  for  public 
uses  upon  compensation  being  given  for  the  injury  sus- 
tamed.  The  legislature  obliges  the  individual  to  sell 
his  possessions  to  the  public  use  for  a  reasonable  price. 
(1  Bl.  Com.  139.) 

So  in  the  matter  of  taxes,  protection  to  private  prop- 
erty was  found  in  the  well-guarded  principle,  confirmed 
by  many  charters  and  statutes,  that  no  subject  could 
be  constramed  to  pay  any  aids  or  taxes,  even  for  the 
defense  of  the  realm  or  the  support  of  government,  but 
such  as  are  imposed  by  his  own  consent,  or  that  of  his 
representatives  in  parliament.* 

Sec.  275.  PROTECTION  TO  PROPERTY  IN 
THE  UNITED  STATES.— The  Federal  constitu- 
tion, in  the  Fifth  Amendment,  provides  that  no  person 
shall  be  deprived  of  property  without  due  process  of 
law,  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation.  And  this  restraint  is  ex- 
tended to  the  State  governments  by  the  Fourteenth 
Amendment.  The  State  constitutions  likewise  contain 
provisions  protecting  property  rights. f 

•1  Bl.  Coin.  140.  Under  tlic  subjects,  "Personal  Property  and 
Real  Property,"  in  succeeding  numbers  of  this  series  will  be  given 
n  description  of  the  various  remedies  given  for  a  violation  of 
proporf y  rights. 

t'Trivatc  property  shall  ever  be  held  inviolate,  but  subservient 
to  llic  public  welfare.  When  taken  in  time  of  war  or  other  pub- 
lic i-xi^'cncy,  imperatively  requiring  its  immediate  seizure,  or  for 
the  purpose  of  inakinfj  or  repairing  roads,  which  shall  be  open  to 
tin-  public,  without  charge,  a  compensation  shall  be  made  to  the 
owmr.  III  money,  and  in  all  other  cases,  where  private  property 
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Property  is  that  which  is  recognized  as  such  by  law. 
In  America  the  law  which  determines  what  is  property 
is  for  the  most  part  the  common  or  customary  law,  to 
which  the  statutes  make  some  additions.  The  protection 
of  due  process  of  law  applies  to  acts  of  governmental 
officers  as  well  as  those  of  private  citizens.  Executive, 
ministerial  and  judicial  officers  must  act  within  the  scope 
and  authority  of  the  power  vested  in  them  by  law  or 
their  acts  will  not  be  by  due  process  of  law.  (Cooley, 
Principles,  3d  ed.  346-7.) 

Sec.  276.  SAME  SUB JECT— THE  EMINENT 
DOMAIN.— Both  Federal  and  State  constitutions 
recognize  that  the  private  right  of  an  individual  to  spe- 
cific property  must  yield  to  the  eminent  domain  of  gov- 
ernment, whenever  the  public  good  requires  it.  But  to 
avoid  hardships  and  equalize  the  burden  the  owner  of 
the  property  so  taken  is  given  a  compensation,  which 
by  statute  is  usually  required  to  be  full,  just,  and  in 
money.* 

This  power  of  eminent  domain  Judge  Cooley  defines 
"as  the  lawful  authority  which  exists  in  every  sover- 
eignty to  control  and  regulate  those  rights  of  a  public 
nature  which  pertain  to  its  citizens  in  common,  and  to 
appropriate  and  control  individual  property  for  the  pub- 
shall  be  taken  for  public  use,  a  compensation  therefor  shall  first 
be  made  in  money,  or  first  secured  by  a  deposit  of  money,  and 
such  compensation  shall  be  assessed  by  a  jury,  without  deduc- 
tion for  benefits  to  any  property  of  the  owner,"  (Const.  Ohio, 
Art.  1,  Sec.  19.) 

*Walker,  Am.  Law,  Sec.  81 ;  In  re  Wells  County  Road,  7  0. 
St.  21 ;  Coole/s  Bl.  Com.  1, 140n. 
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lie  benefit,  as  the  public  safety,  necessity,  convenience,  or 
welfare  may  demand."  {Principles,  p.  363.)  This 
power  is  exercisable  by  either  the  Federal  or  State  gov- 
ernment, according  to  the  needs  of  government.  In  the 
exercise  of  powers  conferred  by  the  Constitution  the 
Federal  government  may  construct  piers,  fortresses, 
lighthouses,  public  buildings,  military  roads,  etc.,  and 
condemn  land  for  same.  The  States  may  provide  high- 
ways, and  take  land  for  other  State  and  municipal  pur- 
poses, the  limitation  being,  that  it  be  taken  for  a  public 
purpose,  and  within  the  sphere  of  the  government  pro- 
viding for  it.  (Cooley,  Prin.  366;  U.  S.  v.  Gettysburg 
Elec.  Ry.  Co.,  160  U.  S.  688;  Monongahela  Nav.  Co.  v. 
United  States,  148  U.  S.  312.) 

Sec.  277.  SAME  SUBJECT— CONTRACTS.— 
The  provisions  of  the  fundamental  law  aim  to  protect 
property  in  expectancy  as  well  as  in  possession.  Thus 
contracts,  which  are  the  chief  species  of  property  in  ex- 
pectation, are  not  to  be  impaired,  when  made  by  any 
future  State  action.  See  Vol.  2,  Cyclopedia  of  Law, 
Sec.  172. 

Sec.  278.  SUBORDINATE  RIGHTS  MEN- 
TIONED BY  BLACKSTONE.— In  addition  to  the 
three  great  primary  rights  of  personal  security,  per- 
sonal Hberty  and  private  property,  Blackstone  observes 
that  tlie  constitution  of  England  has  established  cer- 
tain other  auxiliary  subordinate  rights  of  the  subject, 
which  serve  as  outworks  to  protect  and  maintain  in- 
violate the  others,  and  does  not  suffer  their  enjoyment 
to  depend  upon  the  dead  letter  of  the  laws.    These  are: 
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1.  The  constitution,  powers  and  privileges  of  par- 
liament, which  keep  the  legislative  power  in  due  health 
and  vigor,  and  prevent  the  enactment  of  laws  destruc- 
tive of  general  liberty. 

2.  The  limitation  of  the  King's  prerogative,  by 
bounds  so  certain  and  notorious  that  it  is  impossible 
that  he  should  either  mistake  or  exceed  them  without 
the  consent  of  the  people. 

3.  The  right  of  applying  to  the  courts  of  justice  for 
redress  of  injuries.  "Every  subject,"  according  to 
Coke,  "for  injury  done  to  him  in  bonis,  in  terris,  vel  per- 
sona, by  any  other  subject,  be  he  ecclesiastical  or  tem- 
poral, without  any  exception,  may  take  his  remedy  by 
the  due  course  of  law,  and  have  justice  and  right  for  the 
injury  done  him,  freely  without  sale,  fully  without  any 
denial,  and  speedily  without  delay."     (II  Inst.  55.) 

4.  For  any  uncommon  injury  or  infringement  of  the 
rights  before  mentioned,  which  the  ordinary  course  of 
law  is  too  defective  to  reach,  there  still  remains  a  fourth 
subordinate  right,  appertaining  to  every  individual, 
namely,  the  right  of  petitioning  the  King,  or  either 
house  of  parliament,  for  the  redress  of  grievances. 

5.  The  fifth  and  last  auxiliary  right  of  the  subject, 
is  that  of  having  arms  for  their  defense,  suitable  to  their 
condition  and  degree,  and  such  as  are  allowed  by  law. 
Which  is  a  public  allowance  of  the  natural  right  of  re- 
sistance and  self-preservation,  when  the  sanctions  of 
society  and  laws  are  found  insufficient  to  restrain  the 
violence  of  oppression.     (1  Bl.  Com.  141-144.) 
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Sec.  279.  ADDITIONAL  SECURITIES  TO 
ABSOLUTE  RIGHTS  IN  THE  UNITED 
STATES.— Our  laws  and  institutions  being  largely 
borrowed  from  or  copied  after  those  of  England,  afford 
the  citizen  the  same  protections  above  specified  by 
Blackstone.  True,  we  have  no  King  whose  prerogative 
must  be  so  nicely  bounded.  But  our  constitutions  pre- 
scribe the  nature  and  extent  of  the  executive  and  legis- 
lative power,  and  check  in  a  number  of  ways,  the  arbi- 
trary action  of  either.  The  courts  are  likewise  open  to 
every  mdividual,  and  seek  to  afford  a  fitting  remedy 
for  every  species  of  injury.* 

The  First  Amendment  to  the  Federal  constitution 
makes  inviolate  by  Congress  the  right  to  peaceably  as- 
semble and  petition  for  a  redress  of  grievances.  State 
constitutions  also  protect  this  right  as  that  of  instruct- 
ing representatives.     (Ohio  Const.,  Art.  1,  Sec.  3.) 

Tlie  right  to  bear  arms  is  also  protected  by  Federal 
and  State  constitutions,  and  the  Declaration,  as  we  have 
seen,  as  well  as  some  State  constitutions,  proclaim  the 
right  of  the  people  to  alter,  reform,  or  abolish  govern- 
ment wlienever  they  may  deem  it  necessary.  (U.  S. 
Const.,  2d  Amendment;  Ohio  Const.,  Art.  1,  Sees.  2-4.) 

Sec.  280.  SAME  SUBJECT— THE  RIGHT  TO 
\\'(JRK. — As  noticed  in  an  earlier  section,  absolute 
rights,  though  founded  in  nature,  are  dependent  upon 

•"All  courts  shall  be  open,  and  every  person,  for  an  injury 
(IfjiK  liiiii  ill  Ills  land,  goods,  person,  or  reputation,  shall  have 
rciiM  (Ij  l»y  (Itu-  course  of  law,  and  justice  administered  without  de- 
niul  or  delay."     (Const.  Ohio,  Art.  1,  Sec.  16.) 
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human  laws  for  their  recognition,  and  this  recognition 
is  developmental  rather  than  institutional.  We  now  se- 
cure to  some  extent  the  right  of  education  by  the  com- 
mon school  system,  supported  by  income  from  public 
lands  and  general  taxation.  We  protect  various  sorts 
of  intangible  property,  as  patents  and  copyrights.  We 
secure  property  rights  to  married  women.  We  have 
abolished  imprisonment  for  debt.  We  recognize  the 
claims  of  the  poor,  the  crippled,  the  blind  and  the  in- 
sane, to  support  and  care  from  the  able  portion  of  the 
public.  Are  not  these  proof  positive  of  a  developing 
humanity  and  brotherhood  which  demands  of  civiliza- 
tion an  addition  to  the  sum  total  of  absolute  rights? 
A  further  right  is  now  being  demanded,  it  is  the  right 
to  work. 

Under  the  head  of  "employment"  Judge  Cooley  says, 
"Every  person  has  a  right  to  choose  his  own  employ- 
ment, and  devote  his  labor  to  any  calling,  or  at  his  op- 
tion to  hire  it  out  in  the  service  of  others.    This  is  one 

of  the  first  and  highest  of  all  civil  rights 

The  right  to  reside  in  a  country  implies  the  right  to 
labor  there.'  (Principles,  3d  ed.,  255-6.)  But  sup- 
pose there  is  no  occupation  or  employment  to  choose 
from!  And  no  one  who  desires  to  hire  your  services! 
This  is  the  condition  which  confronts  those  who  are 
now  demanding  the  right  to  work.  The  competitive 
system,  through  the  instrumentality  of  machinery,  can, 
and  does,  produce  enough  to  supply  the  wants  of  all 
without  demanding  the  services  of  all.  Those  not  em- 
ployed are  owners  or  tramps.    The  owner,  or  employer, 
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main ta ills  his  status  by  controlling  employment  and 
taxing  the  laborer  for  the  privilege  of  working;  when 
the  worker  objects  to  the  tax  levied  by  the  employer,  the 
privilege  is  denied  him,  and  he  is  at  liberty  to  join  the 
army  of  tramps  or  conmiit  suicide.* 

The  solution  of  the  industrial  problem,  we  believe, 
lies  in  tlie  recognition  of  the  right  to  work.  But  grant- 
ing tlie  right  to  work  means  that  the  State  shall  employ 
the  unemployed,  and  this  in  turn  means  public  owner- 
ship. Labor  is  property  but  one  remove,  and  is  enti- 
tled to  protection  as  property.  With  labor  as  a  pre- 
carious privilege,  capable  of  being  denied  at  the  caprice 
of  an  overbearing  plutocratic  class,  the  liberties  of  the 
masses  will  become  but  an  empty  name. 


**'It  Is  ndmittcd  by  all  thoughtful  people  that  a  social  system 
busod  on  coiu})ctition  has  failed  to  provide  a  plan  whereby  all  who 
are  willinj^  to  work  may  work  and  live,  and  the  consequence  is 
that  in  our  country  to-day  there  is  an  ever-increasing  army  bear- 
lUj^  till-  'cursi-  of  the  wandcrino;  foot.'  .  .  .  Turcot  said: 
'(iod,  hy  givinf^  man  wants,  and  making  his  recourse  to  work 
necessary  to  suj)j)ly  them,  has  made  the  right  to  work  the  prop- 
rrty  of  every  man,  and  this  property  right  is  the  first  and  most 
hacrcd  ri^rjit  of  all.'  .  .  .  The  right  to  work !  This  is  the 
ri/;hf  that  nuist  l)o  established  and  for  which  we  need  a  new 
Kntanripation  Proclamation."  (From  speech  by  Mayor  S.  M. 
Jone»,  of  Toledo,  .if  Cincinnati,  May  19, 1899.) 
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INTRODUCTORY. 

Sec.  281.  MEANING  AND  SCOPE  OF  THE 
DOMESTIC  RELATIONS.— The  word  "domestic" 
signifies  home  or  household  affairs,  including  the  fam- 
ily and  servants,  and  distinguishes  the  subject  of  Do- 
mestic Relations  from  the  other  public  or  private  rela- 
tions of  individuals  which  do  not  so  particularly  con- 
cern the  home.  As  treated  by  the  leading  text-writers 
the  subject  embraces  these  topics:  1.  Husband  and 
Wife;  2.  Parent  and  Child;  3.  Guardian  and  Ward; 
4.  Infancy;  5.  Master  and  Servant. 

A  number  of  writers  do  not  make  a  separate  topic  of 
infancy,  but  the  development  of  many  new  principles 
pertaining  as  well  to  guardian  and  ward  as  to  parent 
and  child  make  a  new  heading  under  which  these  prin- 
ciples can  be  treated  desirable.* 

Sec.  282.  AUTHORITIES.— The  authors  who 
have  written  treatises  upon  the  topics  now  generally 
known  as  the  domestic  relations  have  not  uniformly  en- 
titled their  productions  as  works  upon  the  domestic  re- 
lations, and  this  fact  is  to  be  kept  in  mind  by  the  stu- 
dent. Among  the  most  available  sources  of  informa- 
tion upon  the  subject  we  note  the  following  for  the  con- 


*Schouler,  Dom.  Rel.,  Sec.  1. 
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venience  of  the  student:  1  Blackstone's  Commentaries 
422-466;  2  Kent's  Commentaries,  Lectures,  26-32; 
Reeve's  Domestic  Relations;  Schouler's  Domestic  Re- 
lations; Bingham's  Infancy  and  Coverture;  Browne's 
Domestic  Relations;  Bishop's  Marriage,  Divorce  and 
Separation;  Schouler's  Husband  and  Wife;  Wood's 
blaster  and  Servant;  Field's  Law  of  Infants.  Refer- 
ence will  be  made  in  the  present  treatise  to  these  au- 
thorities, and  to  such  leading  cases  as  best  express  the 
general  doctrine  upon  these  various  topics.  Where  pos- 
sible the  students  should  read  the  cases  and  examine 
such  of  the  above  authorities  as  may  be  accessible. 


PART  I. 

HUSBAND  AND  WIFE. 


CHAPTER  I. 

or  THE  CREATION  OF  THE  MARITAL  RELATION. 

Sec.  283.     MARRIAGE  DEFINED.— Marriage 

is  sometimes  spoken  of  as  a  contract,  made  in  due  form 
of  law,  by  which  a  man  and  a  woman  reciprocally  en- 
gage to  live  with  each  other  during  their  joint  lives,  and 
to  discharge  toward  each  other  the  duties  imposed  by 
law  on  the  relation  of  husband  and  wife.* 

Our  law,  says  Blackstone,  considers  marriage  in  no 
other  light  than  as  a  civil  contract.  It  treats  an  unlaw- 
ful marriage  not  as  a  sin,  but  merely  as  a  civil  incon- 
venience. The  law  treats  marriage  as  it  does  all  other 
contracts,  allowing  it  to  be  good  and  valid  in  all  cases 
where  the  parties  at  the  time  of  making  it  were,  first, 
willing  to  contract;  secondly,  able  to  contract,  and 
third,  did  contract,  with  the  proper  forms  and  solemni- 
ties required  by  law.     ( 1  Com.  433. ) 

Sec.  284.  NATURE  OF  THE  CONTRACT.— 
Though  marriage  is  considered  as  a  civil  contract,  it  has 
some  incidents  which  make  of  it  a  particular  species  of 
contract,  or,  rather,  a  "domestic  relation  resulting  from 


*Bouv.  Law  Die,  "Marriage;"  Schoul.  Dom.  Rel.,  Sec.  12. 
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contract."  Thus  the  promise  to  marry  is  not  within  the 
statute  of  frauds,  and  need  not  be  stamped  when  in 
^^Titing.  No  bill  in  equity  or  other  proceeding  lies  to 
compel  the  specific  performance  of  the  promise,  though 
damages  may  be  recovered  for  the  breach.  So  contracts 
in  restraint  of  maiTiage  and  in  procuration  of  marriage 
are  void,  as  against  the  policy  of  the  law.  The  rela- 
tion, though  formed  by  mutual  consent,  cannot  be  thus 
dissevered;  parties  once  mamed  can  only  be  separated 
by  death,  or  a  solemn  divorce  granted  by  the  general  or 
special  ordinance  of  the  legislature.  The  capacity  of 
tlie  contracting  parties  is  more  carefully  regulated  than 
in  other  species  of  contracts.* 

Sec.  285.  THE  EXECUTORY  AGREEMENT 
TO  ;MARRY. — The  agreement  to  marry  is  quite  dis- 
tinct in  its  nature  and  consequences  from  that  natural 
consent  to  present  marriage  which  results  in  the  mari- 
tal status.  It  is  a  mere  executory  contract  founded 
upon  a  consideration,  which  consideration  in  most  cases 
is  the  mutual  promises  of  the  parties,  and  is  governed 
largely  by  the  same  rules  as  other  contracts.  It  differs 
from  other  contracts  because  the  parties  must  be  per- 
sons competent  to  enter  hito  the  contract  of  marriage 


•Coolcy's  Bl.  Com.  I,  433n;  Schoul.  Dom.  Rcl.,  Sec.  13. 

"Mnrrifi^c  is  the  union  of  one  man  and  one  woman  so  long  as 
they  lM)th  sliull  live,  to  the  exclusion  of  all  others,  by  an  obliga- 
tion wjiicli  (luring  that  time  the  parties  cannot,  of  their  own  voli- 
tion and  act,  (lissolvc,  but  which  can  be  dissolved  only  by  author- 
ity of  the  slate."  (IVrkins,  J.,  in  Roche  v.  Washington,  19  Ind. 
r,7.) 


HUSBAND  AND  WIFE.  53 

and  must  act  in  good  faith,  and  without  deception  or 
fraud.  So  ill  conduct  in  one  of  the  parties  promised  or 
engaged  to  marry,  of  a  nature,  and  to  a  degree  not  quite 
definable,  yet  far  less  than  would  be  required  for  a  di- 
vorce after  marriage,  will  justify  the  other  in  breaking 
the  contract.* 

The  contract  to  marry  must  be  mutual,  that  is,  there 
must  have  been  an  intention  to  enter  into  an  agree- 
ment, as  by  an  offer  and  acceptance.  But  this  contract 
may  be  proven  from  the  circumstances  usually  attend- 
ing an  engagement,  and  the  acceptance  may  be  im- 
plied. The  contract  is  not  within  the  statute  of  frauds, 
and  is  valid  though  not  to  be  performed  within  a  year. 
Mutual  promises  are  sufficient  consideration,  but  a  con- 
tract founded  upon  an  immoral  consideration  would  be 
void.  This  contract,  when  properly  made  between  capa- 
ble parties,  is  binding,  and  either  party  has  an  action 
for  damages  against  the  party  refusing  to  carry  ou^  the 
contract.! 

Sec.  286.  SAME  SUBJECT— BREACH  OF 
PROMISE. — The  well-known  and  much-abused  action 
of  breach  of  promise  results  from  the  failure  of  one  of 
the  parties  to  fulfill  the  executory  agreement  to  marry. 
The  action  is  sustainable  by  a  man  against  a  woman, 


*The  contract  to  marry  is  the  mutual  agreement  of  a  man  and 
woman  to  become  husband  and  wife.  It  precedes  marriage,  is  not 
a  part  of  the  marriage,  and  has  no  effect  upon  its  validity. 
(Bishop,  Mar.  &  Div.,  Sec.  82.) 

t4  Mo.  App.  99 ;  53  Mass.  25 ;  Cooley,  Bl.  Com.  I,  433n,  and 
cases  there  cited.    Wetmore  v.  Mell,  1  Ohio  St.  26. 
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but  it  is  usually  the  woman  that  asks  this  pecuniary  con- 
solation.    (1  Salk.  24;  5  Mod.  511.) 

The  party  ready  to  perform  may  request  perform- 
ance, and  offer  to  perform  the  contract  before  bringing 
the  action.  But  this  is  not  necessary  on  the  part  of  the 
woman  if  a  time  has  been  fixed  for  carrying  out  the 
agreement,  or  a  reasonable  time  has  elapsed  since  the 
mutual  promises,  and  she  is  ready  and  willing.  (64 
Ind.  567;  Turner  v.  Baskin,  2  West.  L.  M.  98;  11  Ala. 
35. )  The  fact  that  the  party  in  default  is  incapable  of 
carrying  out  the  agreement,  as  where  already  married, 
Ls  no  defense,  if  the  plaintiff  was  ignorant  of  that  fact 
when  the  promise  was  made.  (106  Mass.  339.)  And 
the  injured  party  may  sue  at  once  without  waiting  for 
the  time  of  performance,  or  make  any  offer  or  demand. 
(27  INIich.  217.)  But  where  the  incapacity  to  perform 
the  agreement  is  known  to  both  parties  before  the  mak- 
ing of  the  agreement,  neither  party  is  actionable.  (63 
111.  90.)  So  where  both  parties  are  ignorant  of  the  in- 
caj)acity,  or  it  arises,  without  fault,  after  the  agreement, 
as  mental  incapacity,  the  contract  is  void.  (Chitty  on 
Corit.  795.) 

Sec.  287.  SAME  SUBJECT— EXCUSING 
THE  BREACH  OF  CONTRACT.— If  a  man 
I)roniiscs  to  marry  a  woman,  having  reason  to  suppose 
the  intended  is  chaste,  and  she  encourages  him  so  to  be- 
lieve, when  in  reality  she  is  not,  it  is  such  a  fraud  as  will 
justify  a  refusal  to  perform  the  contract.  (3  Bing. 
(\.  r.)  54;   112  Pa.  St.  44.) 

11    parties  release  each  other  from  the  engagement 
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neither  can  bring  an  action  for  breach  of  promise,  ( 100 
Mass.  358.)  So  a  cessation  of  intercourse  and  corre- 
spondence may  evidence  such  release. 

When  the  action  is  maintainable  the  plaintiff  is  en- 
titled to  damages  for  the  mental  suffering,  mortifica- 
tion and  pain  resulting  from  the  defendant's  failure  to 
perform,  also  to  punitive  damages  in  case  of  seduction. 
(57  Tex.  215.)  Infancy  of  the  defendant  at  the  time 
the  promise  was  made  is  a  good  defense.  (Rush  v. 
Wick,  31  O.  St.  521.) 

Sec.  288.  VOID  AND  VOIDABLE  MAR- 
RIAGES.— The  words  void  and  voidable  are  fre- 
quently used  in  relation  to  marriages,  and  it  is  import- 
ant to  understand  at  the  outset  the  distinction  in  ef- 
fects and  consequences  between  a  void  and  voidable  mar- 
riage. A  void  marriage  is  a  mere  nullity,  and  its  valid- 
ity may  be  impeached  in  any  court,  directly  or  collater- 
ally, and  whether  the  parties  be  living  or  dead.  A  void- 
able marriage  is  valid  for  all  civil  purposes  until  a  com- 
petent tribunal  has  pronounced  the  sentence  of  nullity, 
upon  direct  proceedings  instituted  for  the  purpose  of 
setting  the  marriage  aside.  Voidable  marriages  once 
set  aside  are  treated  as  void  from  the  beginning  (ab 
initio) ,  and  are  no  more  protection  to  the  parties  or  their 
issue  than  void  marriages ;  but  such  suit  of  nullity  must 
have  been  concluded  in  the  lifetime  of  both  parties,  or  it 
will  fail,  and  the  union  be  treated  as  lawful  from  its  in- 
ception. Modern  statutes  tend  to  treat  defective  mar- 
riages as  voidable  rather  than  void,  and  further  to  mod- 
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ify  the  doctrine  that  a  sentence  of  nullity  makes  a  void- 
able marriage  void  from  the  beginnmg.* 

Sec.  289.  ELEMENTS  ESSENTIAL  TO  A 
VALID  ^MARRIAGE.— To  constitute  a  perfect  mar- 
riage, "the  contracting  parties  should  be  two  persons  of 
the  opposite  sex,  without  disqualification  of  blood  or 
condition,  both  mentally  competent  and  physically  fit 
to  discharge  the  duties  of  the  relation,  neither  of  them' 
being  bound  by  a  previous  nuptial  tie,  neither  of  them 
withholding  a  free  assent;  and  the  expression  of  their 
mutual  assent  should  be  substantially  in  accordance 
with  the  prescribed  forms  of  law."  (Schoul.  Dom.  Rel., 
Sec.  15.) 

These  being  the  essentials  of  marriage,  we  shall 
speak,  in  turn,  as  does  Schouler,  of  each  of  the  follow- 
ing topics:  1.  Relationship  as  a  disqualification;  2. 
Civil  or  social  condition;  3.  Mental  capacity;  4.  Physi- 
cal capacity;  5.  Proper  age;  6.  Prior  marriage;  7. 
Force,  fraud  and  error;  8.  Proper  celebration  of  the 
marriage  as  prescribed  by  law. 

Sec.  290.  RELATIONSHIP  AS  A  DISQUAL- 
IFICATION.— Relationship  is  either  by  consanguin- 
ity or  aiTinity.  Consanguinity  is  blood  relationship,  or 
llic  coniic'clion  imputed  to  persons  having  a  common  an- 
cestor. iVflinity  is  a  relationship  resulting  from  mar- 
riage, as  })etwcen  the  husband  and  the  blood  relations 


•Schoul.  Dom.  lUl.,  Sec.  14;  Stimson,  Am.  Stat.  Law,  Sec. 
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of  the  wife,  or  between  the  wife  and  the  blood  relations 
of  the  husband.* 

Marriages  between  near  relatives  have  quite  gener- 
ally been  forbidden  among  civilized  nations  as  unclean 
and  incestuous.  Such  marriages  are  also  forbidden  by 
the  Mosaic  law.  There  can  be  little  doubt  but  that 
such  prohibitions  are  well-grounded  in  reason,  and  neces- 
sary to  protect  public  morals  and  health,  the  difficulty 
arises  in  fixing  a  reasonable  limit  to  the  prohibition,  and 
in  deciding  whether  relationship  by  affinity  as  well  as 
by  consanguinity  shall  disqualify.  Ecclesiastical  courts 
at  one  time  in  England  extended  the  prohibitions  to  the 
seventh  canonical  degree ;  which  restraint  became  so  in- 
tolerable as  to  demand  a  statutory  modification.  (32 
Hen.  VIII,  c.  38.)  This  statute,  which  is  still  essen- 
tially in  force  in  England  and  America,  prohibits  all 
marriages  nearer  than  first  cousins,  and  reduces  the  pro- 
hibitions to  the  third  degree  of  civil  reckoning,  ascend- 
ing or  descending.  The  prohibitions  of  this  statute  ex- 
tend to  illegitimate  children,  and  to  half-blood  relations. 
The  principles  of  this  statute  are  recognized  in  the 
United  States,  but  have  been  re-enacted  in  State  stat- 
utes, and  modified  to  some  extent.  Thus  marriage  be* 
tween  uncle  and  niece,  or  between  aunt  and  nephew, 
are  forbidden  in  some  States.  (Harrison  v.  State,  22 
Md.  468.)  And  in  Ohio,  Indiana,  Nevada  and  Illinois 
persons  more  nearly  related  than  second  cousins  may 


*2  Bl.  Com.  202-6;  Abbott's  Law  Diet.,  "Consanguinity"  and 
'Affinity." 
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not  marry.*     (Rev.  Stat.  Ohio,  Sec.  6384;  Stimson  Am. 
Stat.  Law,  Sec.  6111.) 

The  English  law  regards  affinity  as  an  impediment 
equally  with  consanguinity,  and  enforces  the  rule  though 
the  marriage  constituting  the  relation  has  ended  by  death 
or  divorce.  So  in  England  a  man  may  not  marry  his 
deceased  wife's  sister,  but  this  rule  has  never  obtained 
in  the  United  States.  (Blodget  v.  Brinsmaid,  9  Vt. 
27.)  But  by  statute  in  the  various  States,  affinity  as 
applied  in  a  lineal  direction  constitutes  a  bar  to  mar- 
riage, thus  a  man  may  not  marry  his  father's  widow, 
nor  a  woman  her  husband's  son.  And  a  man  may  not 
marry  a  son's  widow  and  conversely. 

INIarriages  within  the  prohibited  degrees  are  consid- 
ered void  in  some  States,  in  others  parties  sue  for  a 
decree  of  nullity.  At  conmion  law  the  issue  of  such 
marriages  are  illegitimate.  (Harrison  v.  State,  22  Md. 
468;  2  Kent  Com.  83-4.) 

Sec.  291.  CIVIL  OR  SOCIAL  POSITION  AS 
A  DISQUALIFICATION.— At  common  law  neither 
race,  color  nor  social  position  was  an  impediment  to  mar- 
riage. While  social  position,  religion,  etc.,  are  no  bar 
to  marriage  in  the  United  States,  yet  by  statutes  in  some 
States  marriages  between  different  races  are  forbidden, 
as  1»(  twtcn  a  l)la('k  and  a  white,  a  white  and  an  Indian, 
or  a  while  and  a  Chinese.  Such  marriages  are  called 
miscegenation  (mixing  races)  and  are  punishable  in  the 


•Srliotil.  Dom.  lUl.,  See.  16;  I  Bish.  Mar.  &  Div.,  5  ed.,  Sees. 
815,  JJ17. 


HUSBAND  AND  WIFE.  69 

States  forbidding  them.  Such  legislation  is  not  con- 
trary to  the  Federal  constitution.  (Browne,  Dom.  Rel. 
3;  State  v.  Gibson,  36  Ind.  389;  Pace  v.  State,  106  U. 
S.  583;  State  v.  Jackson,  80  Mo.  175.) 

Sec.  292.  MENTAL  CAPACITY.— The  mar- 
riage relation  is  founded  upon  the  consent  of  the  par- 
ties, and  this  consent  cannot  be  given  by  one  incapable  of 
appreciating  the  nature  of  the  relation.  (Turner  v. 
Meyers,  1  Hag.  Con.  414.)  No  one  can  contract  a  valid 
marriage  unless  capable  at  the  time  of  giving  an  intel- 
ligent consent;  hence  the  marriage  of  idiots,  lunatics, 
and  all  others  who  have  not  the  use  of  their  understand- 
ing at  the  time  of  the  union  are  treated  as  void.  ( Schou- 
ler,  D.  Rel.,  Sec.  18.) 

Every  case  of  mental  incapacity  stands  on  its  own 
merits,  and  so  far  as  a  test  can  be  provided  it  is,  that 
the  party  must  have  sufficient  intelligence  to  understand 
the  nature  of  the  marriage  contract,  and  to  perform  the 
duties  and  responsibilities  it  creates.  (Ward  v.  Dula- 
ney,  23  Miss.  410;  Atkinson  v.  Medford,  46  Me.  510.) 
So  mere  weakness  of  mind,  or  eccentricities  of  conduct 
are  not  sufficient  to  invalidate  the  marriage.  ( Smith  v. 
Smith,  47  Miss.  211.) 

The  disability  must  have  existed  before  the  time  of 
the  ceremony,  and  have  been  unknown  to  the  party  con- 
tracting. Insanity  accruing  after  marriage  is  not  a 
cause  for  divorce,  and  nothing  which  is  a  consequence  of 
it  can  be.  (Powell  v.  Powell,  18  Kans.  37;  82  Ind.  146; 
Nonemacher  v.  Nonemacher,  159  Pa.  St.  634.) 

Drunkenness,  which  is  analogous  to  insanity,  is  treated 
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as  temporary  insanity,  and  if  at  the  time  of  the  union, 
the  party  was  in  a  state  of  delirium  tremens,  or  unable 
to  understand  the  act  of  marriage,  such  marriage  is  in- 
valid. Deaf  and  dumb  persons,  formerly  classed  as 
idiots,  may  now  marry.  So  deafness,  blindness,  etc., 
are  not  treated  as  incapacities,  and  a  marriage  during  a 
lucid  mterval  by  a  lunatic  is  valid,  but  query,  if  a  com- 
mission of  lunacy  remains  unrevoked.  (Schoul.,  Dom. 
Rel,  Sec.  18.) 

IMental  incapacity  generally  renders  the  marriage 
void,  and  it  may  be  impeached  directly  or  collaterally, 
but  by  statute  many  States  require  a  sentence  of  nul- 
lity, and  treat  the  marriage  as  voidable  only.  So  by 
statute,  after  sentence  of  nullity,  the  children  may  be 
declared  the  legitimate  offspring  of  the  party  legally 
competent  to  marry.  (2  Kent  Com.  76;  1  Bish.  Mar.  & 
Div.,  5th  ed..  Sees.  136-142.) 

Sec.  293.  PHYSICAL  CAPACITY.— Physical 
incapacity,  or  impotence,  existing  at  the  time  of  the 
marriage,  will  render  it  invalid.  (Powell  v.  Powell,  18 
Kans.  371;  INIorrell  v.  Morrell,  24  N.  Y.  Supr.  324.) 

By  i)hysical  capacity  is  meant  simply  that  the  sexual 
organization  of  both  parties  shall  be  complete.  So  mere 
barrenness  or  incapacity  of  conception  constitutes  no 
It^al  incapacity;  nor  a  physical  defect  which  does  not 
inl(  rfcrc  with  copulation;  nor,  indeed,  any  disability 
wliicli  is  curable.  (Schoul.,  Dom.  Rel.,  Sec.  19;  1  Hag. 
Con.  .")23.)  So  if  a  man  knowingly  marries  a  woman 
past  the  cliild-bcaring  age,  he  cannot  have  the  marriage 
annullcfl  on  the  ground  of  impotence.     To  set  aside  a 
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marriage  on  this  ground  the  decree  of  a  competent  court 
should  be  invoked. 

Sec.  294.  PROPER  AGE.— Infancy  or  non-age  is 
presumed  to  affect  the  mental  and  physical  capacity  of 
parties,  and  hence  is  an  impediment  to  a  valid  marriage. 
The  common  law  fixed  the  marriageable  age  at  fourteen 
for  males,  and  twelve  for  females,  and  this  age  was  also 
regarded  as  the  age  of  puberty.  Our  State  statutes 
have  variously  determined  this  age,  ranging  from  four- 
teen to  eighteen  for  males,  and  twelve  to  sixteen  for  fe- 
males. Marriages  between  persons  who  have  attained 
these  ages  are  valid,  but  if  one  or  both  of  the  parties  are 
within  such  age,  the  marriage  may  be  avoided  by  either 
party  on  reaching  the  statutory  age.  (1  Bishop,  Mar. 
&  Div.,  Sec.  149.) 

But  on  reaching  the  required  age,  continued  inter- 
course, or  slight  circumstances  indicating  the  intention 
of  the  parties  to  ratify  the  marriage,  will  complete  it, 
and  no  new  ceremony  is  required.  So  the  disaffirmance 
may  be  with  or  without  judicial  sentence.  (Schoul., 
Dom.  Rel.,  Sec.  20.)  And  false  representations  by  the 
infant  as  to  his  age  does  not  estop  him  from  annulling. 
(Eliot  V.  Eliot,  81  Wis.  295.)  The  marriage  is  neither 
void  nor  voidable,  strictly  speaking,  but  inchoate  and 
imperfect  until  either  ratified  or  disaffirmed. 

Sec.  295.  PRIOR  MARRIAGE  UNDIS- 
SOLVED DISQUALIFIES.— Where  a  valid  mar- 
riage exists,  a  marriage  contracted  by  either  party  to  it 
is  void.  (2  Kent  Com.  79.)  And  the  guilty  party  is 
subject  to   criminal   prosecution   for  bigamy.      (Rev. 
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Stat.  Ohio,  Sec.  7018.)  Polygamous  or  bigamous  mar- 
riages are  prohibited  in  all  of  the  States,  and,  though 
tolerated  in  Utah,  were  never  sanctioned.  (Reynolds 
V.  U.  S.,  98  U.  S.  145.) 

To  make  the  second  marriage  invalid  the  first  must 
have  been  binding  in  all  respects.  (Bruce  v.  Burke,  2 
Add.  Ec.  471.)  In  the  absence  of  statute,  nothing  but 
death  or  divorce  dissolves  the  first  marriage  so  as  to 
enable  the  parties  to  marry  again.  The  second  mar- 
riage being  void,  the  incidents  of  a  valid  marriage  do  not 
follow,  and  unless  the  statutes  relieve,  the  children  are 
illegitimate.  (4  Bl.  Com.  164;  Glass  v.  Glass,  114 
Mass.  363.)  By  statute,  where  the  subsequent  mar- 
riage is  contracted  in  the  erroneous  belief  that  the  other 
spouse  is  dead,  the  children  may  be  declared  legitimate, 
and  the  party  relieved  of  criminal  consequences. 
(Schoul.,  Dom.  Rel.,  Sec.  21;  Stimson,  Am.  Stat.  Law, 
Sees.  6112-6.) 

\Vhere  State  statutes  prohibit  the  guilty  party, 
though  divorced,  from  marrying  again  for  a  limited 
time  or  during  the  life  of  the  innocent  spouse,  a  mar- 
riage within  the  State  would  be  void,  but  it  is  held  that 
a  marriage  contracted  by  the  party  without  tlie  State, 
though  lor  llic  purpose  of  evading  the  prohibition,  is 
valid  (Thorj)  v.  Thorp,  90  N.  Y.  602)  ;  but  otherwise 
win  re  llurc  is  a  s})ccific  statute  to  the  contrary.  (Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18.) 

S(c.  296.  FOHCK,  I  HAITI)  OH  EHHOH  MAY 
INVALIDATE  A  MARHI AGE.— Force  implies  a 
physical  constraint  of  the  will;   fraud,  some  deception 
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changing  the  natural  state  of  the  will ;  and  error,  one  or 
both  of  these  factors,  influencing  the  person's  free  will. 
In  each  of  these  cases,  there  being  no  mutual  consent, 
a  marriage  so  brought  about  is  invalid.  (Schoul,,  Sec. 
23.).  What  amount  of  force  will  invalidate  depends 
upon  the  circumstances,  and  varies  with  the  condition 
and  situation  of  the  parties,  the  general  rule  being  that 
an  amount  of  force  sufficient  to  overcome  one's  free  will 
and  inspire  terror  will  render  the  marriage  null.  (Bish. 
Mar.  &  Div.,  Sec.  211;  Harford  v.  Morris,  2  Hag. 
Con.  423;  Lyndon  v.  Lyndon,  69  111.  43.)  A  person 
forced  to  marry  while  under  an  illegal  arrest  may  avoid 
the  marriage,  but  one  who  marries  by  the  advice  of  mag- 
istrate while  under  arrest  for  bastardy,  in  order  to  es- 
cape prosecution  or  imprisonment,  will  be  bound.  (Jack- 
son V.  Winne,  7  Wend.  (N.  Y.)  47;  Smith  v.  Smith,  51 
Mich.  607;  Bish.  Mar.  &  Div.,  Sec.  212.) 

It  is  said  that  fraud  to  vitiate  a  marriage  must  go  to 
the  very  essence  of  the  contract.  So  a  fraud  that  would 
justify  breaking  the  engagement  to  marry  may  not  be 
sufficient  to  avoid  the  marriage.  This  relation  involves 
too  many  interests  to  be  disturbed  for  trifles.  So  fraud 
concerning  matters  accidental  in  their  nature,  as  char- 
acter, fortune,  temper,  social  position,  and  the  like,  not 
being  essential  to  the  marriage  relation,  will  not  affect 
the  validity  of  the  marriage.* 


*2  Kent  Com.  77.  "Caveat  emptor  Is  the  harsh  but  necessary 
maxim  of  the  law.  Love,  however  indispensable  in  an  esthetic 
sense,  is  by  no  means  a  legal  essential  to  marriage ;  simply  because 
it  cannot  be  weighed  in  the  scales  of  justice.     So,  too,  all  such 
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Though  the  woman  is  unchaste  to  the  extent  of  a 
prostitute,  and  has  represented  herself  chaste  to  her 
intended  husband,  yet  it  is  not  fraud  that  wUl  avoid  the 
marriage.  (Leavitt  v.  Leavitt,  13  Mich.  452.)  But 
where  the  woman  was  pregnant  by  another  man  at  the 
time  of  marriage  and  concealed  the  fact,  and  soon  after 
marriage  was  delivered  of  a  child,  the  husband  was  al- 
lowed to  avoid  the  marriage.  (Reynolds  v.  Reynolds, 
3  Allen  (]Mass.)  605.)  But  see  Foss  v.  Foss,  12  Allen 
2G.    Contra,  Long  v.  Long,  77  N.  C.  304. 

A\^ien  the  party  wronged  by  fraud  or  duress  has 
learned  of  the  fraud,  or  is  freed  from  the  constraint,  he 
or  she  may  disaffirm  the  marriage  or  by  subsequent  co- 
habitation affirm  it.  (Scott  v.  Schufeldt,  5  Paige  (N. 
Y.)  43.) 

Error  to  invalidate  a  marriage  must  reach  the  es- 
sentials, and  one  maiTymg  a  poor  person  believing  the 
party  to  be  rich  is  nevertheless  bound.  But  where  an- 
otlicr  individual  is  substituted  for  the  one  actually  ac- 
cepted, or  a  person  is  unwittingly  entrapped  into  a  mar- 
riage ceremony,  such  marriage  may  be  repudiated. 
(Bisli.  "Slar.  &  Div.,  Sec.  204;  Clark  v.  Field,  13  Vt. 
4G0;  McChirg  v.  Terry,  21  N.  J.  Eq.  225.) 

Sec.  207.    PROPER  CELEBRATION  OF  THE 
^LVRRIAOE. — By  the  common  law,  marriage  being 

iii.ittt  rs  are  peculiarly  within  the  knowledge  of  the  parties  them- 
BclvcH,  and  they  are  put  upon  reasonable  inquiry."  Schoul.  Dom. 
lie!.,  Sec.  23.  In  Lewis  v.  Lewis,  44  Minn.  124,  it  is  held  that 
ronceahnent  by  a  woman  that  she  was  a  kleptomaniac  was  no 
fraud  as  to  esscntiuls.      See  Todd   \.   'I'odd,  149  Pa.  St.  60. 
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a  civil  contract  founded  upon  the  consent  of  the  par- 
ties, no  legal  forms  or  religious  solemnities  were  re- 
quired, and  no  special  mode  of  proof.  (2  Kent  Com. 
86-7.)  Schouler  thinks  that  hatred  of  Popish  ceremony 
and  ritualism,  which  treated  marriage  as  a  sacrament, 
accounts  in  part  for  the  civil  contract  theory  of  mar- 
riage.    (Dom.  Rel.,  Sec.  13.) 

Hence  at  common  law  and  in  the  absence  of  civil 
requirements  a  marriage  might  result  without  formali- 
ties, or  at  least  other  than  those  required  of  the  parties 
as  evidence  of  their  assent  to  the  marriage  contract. 
(Dyer  v.  Brannock,  66  Mo.  391;  Hutchins  v.  Kimmell, 
31  Mich.  126.)  Two  ways  are  specified  for  giving  this 
assent:  First,  "per  verba  de  presenti,"  as  I  do  take  you 
for  my  wife,  and,  I  do  take  you  for  my  husband,  with 
or  without  immediate  cohabitation;  second,  "per  verba 
de  futuro,  cum  copula,"  as,  I  will  take  you  for  my  wife 
or  husband  in  the  future,  followed  b}^  cohabitation.  In 
the  latter  case  the  coj^ula  is  no  part  of  the  marriage,  but 
may  serve  to  some  extent  as  evidence  of  it.  (Port  v. 
Port,  70  111.  484.) 

Words  of  present  agreement  to  become  husband  and 
wife,  the  assent  being  evidenced  by  certain  formalities, 
and  followed  by  sexual  connection,  create  the  marriage 
relation;  first,  by  the  law  of  nature  (1  Hag.  Con.  216) ; 
second,  by  the  canonical  law  prior  to  the  Council  of 
Trent  (Dalrymple  v.  Dalrymple,  2  Hag.  Con.  54) ; 
third,  by  the  English  common  law  (Queen  v.  Willis,  10 
C.  &  F.  534)  ;  fourth,  by  the  decision  of  the  United 
States  Supreme  Court  (96  U.  S.  76)  ;  fifth,  by  the  law 
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of  sovereign  States  (Hutehins  v.  Kinimel,  31  Mich. 
126). 

In  a  few  States  it  is  held  that  mere  verba  de  future, 
though  followed  by  cohabitation,  does  not  constitute  a 
valid  marriage.*  (Cheney  v.  Arnold,  15  N.  Y.  345; 
Peck  V.  Peck,  12  R.  I.  485.)  But  as  a  rule  nothing  is 
necessary  to  create  the  status  of  marriage  save  the  sim- 
ple agreement  of  two  marriageable  persons  to  become 
husband  and  wife,  the  status  being  assumed  at  the  time 
of  the  assent.     (Bish.  Mar,  &  Div.,  Sec.  227.) 

Sec.  298.  SAME  SUBJECT— STATUTORY 
FORMALITIES.— Though  by  the  law  of  nature  and 
reason  there  is  no  need  of  marriage  formalities  beyond 
the  evidenced  assent  of  the  parties,  yet  by  statute,  for- 
malities may  be  required  and  made  necessary  to  a  valid 


*Thc  words  of  promise  must  not  only  be  uttered  but  also  with 
matrimonial  intent.  So  a  betrothal  followed  by  copulation  does 
not  make  this  informal  marriage  a  legal  one,  in  a  case  where  the 
parties  awaited  a  formal  ceremony  and  did  not  agree  to  become 
husbaiKl  and  wife  without  it.     (Peck  v.  Peck,  12  R.  I.  485.) 

"If  a  woman,  in  surrendering  her  person  to  a  man,  is  con- 
scious that  she  is  connnitting  an  act  of  fornication  instead  of 
consummating  an  informal  marriage,  the  copula  cannot,  for  her 
sake,  Ik  connected  with  any  previous  words  of  promise  so  as  to 
constitute  a  marriage.  (Port  v.  Port,  70  111.  484.)  And  a  union 
once  original iii^r  JK^wocn  a  man  and  woman,  purely  illicit  in  its 
rhuractcr,  and  voluntarily  so,  there  nuist  appear  some  formal  and 
txplicit  agreement  between  the  parties  thereto,  or  a  marriage  cere- 
mony, or  some  open  and  visible  change  in  their  habits  and  rela- 
tions, pointing  to  honest  intentions,  before  their  alliance  can  be 
regarded  as  ronverted  info  either  a  formal  or  informal  marriage." 
(Schonl.  Doiii.  Hel.,  5tli  ed.,  p.  H),  and  cases  cited.) 


HUSBAND  AND  WIFE.  67 

legal  marriage.  Peculiar  forms  and  ceremonies  have 
characterized  marriages  among  all  nations,  and  these, 
though  as  dissimilar  as  can  be  imagined,  have  tended  to 
become  religious  in  character.  The  ecclesiastics,  who 
have  had  a  controlling  influence  in  many  English  laws, 
have  from  the  first  sought  to  strengthen  their  own  in- 
fluence by  making  this  universal  relation  strictly  a 
church  function.  The  Lord  Hardwicke  Act,  of  26  Geo. 
II,  was  to  annul  the  common  law  which  ran  counter  to 
the  desires  of  ambitious  churchmen,  and  provided  that 
all  marriages  should  be  solemnized  in  a  parish  church, 
with  previous  publication  of  the  banns,  and  unless  so 
solemnized  were  void,  unless  a  special  license  had  been 
granted.  The  harsh  act  was  subsequently  amended  to 
allow  a  civil  ceremonial  before  a  register.  This  law, 
though  not  a  part  of  our  common  law,  has  so  moulded 
statute  and  custom  as  to  make  either  a  church  or  a  civil 
marriage,  before  a  designated  officer,  the  usual  mar- 
riage celebration.     (SchouL,  Dom.  Rel.,  Sec.  28.) 

In  1844  the  question  whether  a  common  law  mar- 
riage without  religious  ceremony  was  valid,  went  to  the 
House  of  Lords  and  resulted  in  an  equal  division 
(Queen  v.  Willis,  10  C.  &  F.  534.)  And  the  Supreme 
Court  of  the  United  States  divided  upon  the  same  ques- 
tion in  Jewell  v.  Jewell,  1  How.  219.  But  the  gener- 
ality of  State  courts  have  upheld  the  informal  marriage 
against  even  legislative  provisions  for  a  formal  celebra- 
tion.* And  the  Supreme  Court,  endeavoring  to  harmon- 

*It  is  an  evidence  of  the  good  sense  of  American  legislators, 
and  their  belief  in  the  efficacy  of  democratic  customs,  that  the 
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ize  the  rules  of  States  and  recognize  marriage  as  a  mat- 
ter of  common  right,  decided  in  Meister  v.  Moore,  96 
U.  S.  76,  that  unless  the  local  statute  which  prescribes 
regulations  for  the  formal  marriage  ceremony  positively 
directs  that  marriages  outside  of  its  provisions  shall  be 
deemed  void,  the  informal  marriage  by  words  of  present 
promise  must  be  pronounced  valid,  though  the  statute  is 
contravened.     (Schoul.,  Dom.  Rel.,  5th  ed.,  Sec.  29.) 

The  necessit)^  of  formalities  to  the  validity  of  the 
marriage  ceremony  depends  upon  the  law  of  the  State 
or  country  where  the  marriage  is  contracted.  (Story, 
Confl.  Laws  121-4.)  To  decide  whether  in  a  given 
State  formalities  are  essential,  reference  must  be  made 
to  the  primary  laws  and  to  the  statute  laws.  If  the  pri- 
mary laws  require  no  formalities,  a  statute  requiring 
formalities  will  not  be  held  to  affect  the  validity  of  a 
marriage  executed  without  them,  unless  it  expressly  re- 
fers to  such  formalities,  and  expressly  makes  their  omis- 
sion invalidate  the  marriage.  (1  Robertson,  Ec.  Law, 
304.)  So  where  a  State  forbids  solemnization  without 
a  license,  yet  in  the  absence  of  a  clause  of  nullity,  the 
marriage  without  it  is  valid.  (Cannon  v.  Alsbury,  1 
A.  K.  Marsh  76;  Stevenson  v.  Gray,  17  B.  Monr.  193.) 
But  the  person  solemnizing  such  marriage  may  be  sub- 
jected to  a  penalty.   (Bishop,  Mar.  k  Div.,  Sees.  283-7.) 


common  law  marriage,  or  the  crude  and  simple  ceremony  before 
the  backwoods  justice,  is  made  of  equal  validity  with  the  long 
drawn,  often  hypocritical,  rites  conducted  by  the  silk-gowned 
ccclcsiost. 
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Sec.  299.  SAME  SUBJECT— CONSENT  OF 
PARENTS.— Lord  Hardwicke's  Act,  referred  to  in 
the  previous  section,  made  the  marriage  of  minors  void 
unless  with  the  consent  of  parents  or  guardians.  This 
provision  was  so  intolerable  that  Gretna  Green  mar- 
riages became  the  rule,  and  the  act  was  so  modified  as  to 
allow  the  marriage  to  be  valid,  although  forbidden.  And 
as  a  general  rule  in  the  several  States  a  marriage  of  mi- 
nors, without  parental  consent,  though  required  by  stat- 
ute, is  valid,  but  subject  to  be  revoked  by  the  parties  for 
lack  of  capacity,  as  we  have  seen  in  a  pre\dous  section. 
(Schouler,  Hus.  &  Wife,  Sec.  36;  Bishop,  Mar.  &  Div., 
Sees.  341-347.)  Runaway  marriages  of  minors  are  dis- 
couraged by  inflicting  penalties  upon  the  clergyman  or 
magistrate  who  solemnize  such  marriages,  but  the  mar- 
riage itself  when  properly  consummated,  is  valid. 

Sec.  300.  FOREIGN  MARRIAGES.— As  a  mat- 
ter of  comity  among  nations,  a  marriage  valid  where 
celebrated  is  valid  everywhere.  But  this  general  rule 
is  to  be  qualified  to  this  extent:  First,  as  to  matter  of 
ceremony  or  form,  a  marriage  valid  where  entered  into 
is  valid  everywhere;  second,  as  regards  capacity  to 
marry,  some  jurisdictions  hold  that  the  parties  must  sat- 
isfy the  law  of  their  domicile ;  third,  where  the  domicile 
of  the  parties  is  not  the  same,  the  courts  of  the  domicile 
of  one  will  sustain  the  marriage,  though  the  other  party 
be  disqualified  by  the  law  of  his  or  her  domicile.  ( Sot- 
tomayer  v.  DeBarros,  3  P.  Div.  1;  State  v.  Ross,  76 
N.C.  242;  Williams  v.  Williams,  5  Iredell  (N.C.)  535; 
Contra,  Thorp  v.  Thorp,  90  N.  Y.  602.)     The  rule  is 
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stated  by  some  writers  to  be  that  a  marriage  valid  where 
contracted  is  valid  everywhere,  and  this  though  the  par- 
ties intend  to  evade  local  statutes,  except  incestuous  or 
immoral  marriages,  which  must  satisfy  the  statutes  of 
the  domicile.  See  Browne,  Dom.  Rel.  12-13;  Schoul., 
Sec.  32.  In  State  v.  Kennedy,  76  N.  C.  251,  where  a 
negro  and  a  white  person,  living  in  North  Carolina,  went 
into  another  State  and  were  married  to  evade  the  law 
which  prohibited  such  a  marriage,  the  marriage  was  held 
void,  though  valid  by  the  laws  of  the  State  where  con- 
tracted. And  the  marriage  of  an  Englishman  to  his 
deceased  wife's  sister  in  Denmark,  where  such  a  mar- 
riage is  valid,  was  held  void  in  England.  (Brook  v. 
Brook,  9  H.  L.  193.) 


CHAPTER  II. 

OF  THE  STATUS  OF   MARRIAGE. 

Sec.  301.  THE  FAMILY.— The  most  important 
incident  of  the  marriage  relation  is  the  establishment  of 
a  group  unit  called  the  family.  The  very  word  family 
denotes,  in  its  ancient  significance,  a  group  assembled 
around  an  altar  for  religious  service.  These  services 
being  conducted  by  the  father  or  husband,  he  naturally 
came  to  be  called  the  head  of  the  family.  In  the  Roman 
and  Hindoo  societies  the  family  became  a  more  com- 
plicated group  than  in  modern  society.  The  patriarchal 
family  consisted  of  wife,  children,  slaves,  land  and 
goods,  all  held  together  by  subjection  to  the  despotic 
authority  of  the  eldest  male  of  the  eldest  ascending  line, 
being  the  father,  grandfather,  or  even  more  remote  an- 
cestor.* 

Among  most  ancient  societies  women  were  not  ex- 
tended the  privileges  and  immunities  of  the  men,  and 
a  woman  was  first  subjected  to  her  father's  will,  and 
when  married  to  that  of  her  husband.  By  the  common 
law  the  family  is  treated  as  a  unit,  and  for  all  practical 
purposes  the  husband  is  the  ruler.  Blackstone  says, 
"By  marriage,  the  husband  and  wife  are  one  person  in 


*Maine,  Early  Hist,  of  Institutions,  p.  310;  Coulanges,  An- 
cient City, 

Tl 
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law;  that  is,  the  very  being  or  legal  existence  of  the 
woman  is  suspended  during  the  marriage,  or  at  least  is 
incorporated  and  consolidated  into  that  of  the  husband ; 
under  whose  wing,  protection,  and  cover,  she  performs 
ever}i:hing;  and  is,  therefore,  called  in  our  law-French 
a  f emme-covert ;  is  said  to  be  covert-baron,  or  under  the 
protection  and  influence  of  her  husband,  her  baron,  or 
lord;  and  her  condition  during  her  marriage  is  called 
her  coverture."  (Com.  I,  442.)  In  carrying  out  this 
legal  fiction  the  husband  was  invested  with  many  pow- 
ers over  the  property  and  even  the  person  of  the  wife; 
was  considered  incapable  of  granting  anything  directly 
to  his  wife  or  entering  into  a  covenant  with  her;  and 
was  made  responsible  for  her  debts,  frauds  or  injuries, 
before  or  after  marriage.  For  crimes  committed  before 
marriage  the  wife  was  responsible,  but  for  crimes  less 
than  treason  or  murder,  committed  after  marriage  in  the 
husband's  presence  or  at  his  command,  she  was  not  re- 
sponsible, as  they  were  presumed  to  be  done  by  coercion. 
Some  of  these  provisions  were  doubtless  for  the  protec- 
tion and  benefit  of  the  wife,  as  Blackstone  claims.* 

The  common  law  doctrine  in  regard  to  husband  and 
wife  has  not  stood  intact,  nor  has  the  legislation  of  sov- 
ereign States  been  uniform  in  fixing  the  rights,  duties 
and  liabilities  of  married  parties  to  each  other  and  the 
j)ublic.  It  will  be  our  purpose  in  the  succeeding  sections 
to  cf)nsider  briefly  the  modifications  of  the  common  law, 
whether  in  c(jiiity  or  by  statute. 


•1  Bl.  Com.  445.    Sec  Schouler,  Sec.  34. 
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Sec.  302.  MUTUAL  DUTIES.— The  wife  is  to 
love,  honor,  and  obey;  and  the  husband  is  to  love,  cher- 
ish and  protect  his  wife,  and  deliver  her  from  insult  and 
treat  her  kindly.  The  husband  undertakes  to  furnish 
his  wife  a  suitable  home,  and  maintain  her  according  to 
his  means  and  condition,  and  provide  for  their  offspring; 
having  done  this  his  authority  over  the  wife  is  admitted, 
and  her  wishes  must  yield  to  his.  Modern  statutes  en- 
larging the  wife's  property  rights  do  not  deprive  the 
husband  of  his  authority  as  head  of  the  house.  (Oliver 
V.  Oliver,  1  Hag.  Con.  363 ;  Tyler  v.  Sanborn,  128  111. 
136.) 

The  husband's  surname  is  conferred  upon  the  wife, 
and  she  retains  it  until  either  divorced,  with  restitution 
of  name,  or,  being  a  widow,  marries  again,  or  until  she 
acquires  a  new  name  by  reputation.  (Tendall  v.  Gold- 
smid,  2  Pro.  Div.  263.) 

Sec.  303.  DOMICILE.— A  marriage  implies  a 
home,  and  the  general  obligation  of  the  parties  to  live 
there  together.  The  husband  as  head  of  the  family  se- 
lects the  home,  and  it  is  the  duty  of  the  wife  to  live 
there  with  him,  and  his  domicile  determines  hers. 
(Greene  v.  Greene,  11  Pick.  410-415.)  But  the  wife 
may  obtain  a  separate  domicile  for  the  purpose  of  ob- 
taining a  divorce.  If  the  husband  abuses  his  wife,  or 
makes  the  home  unfit  for  a  respectable  woman  to  live 
in,  she  may  leave  him.  (^IcCormick  v.  McCormick, 
19  Wis.  172.)  So  the  wife  need  not  follow  her  hus- 
band into  banishment  or  to  prison,  and  a  temporary 
separation,  made  necessary  by  the  husband's  trade  or 
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calling,  is  no  breach  of  the  marital  duties.  (Schoul. 
Dom.  Rel.,  Sec.  35;  Browne  16.) 

The  husband  is  not  justified  in  ordering  his  wife  to 
follow  him  on  a  long  or  perilous  journey,  or  into  an 
unsafe  country.  And  in  general  any  cause  justifying 
divorce  will  justify  the  innocent  party  leaving  the  home 
of  the  other.  (Boyce  v.  Boyce,  23  N.  J.  Eq.  337;  Pow- 
ell V.  Powell,  29  Vt.  148.)  The  wife  on  her  part  is  not 
justifiable  in  making  the  husband's  life  miserable  by 
reason  of  her  violent  and  outrageous  behavior.  Such 
conduct  may  justify  him  in  leaving  her,  but  not  sustain 
an  action  for  divorce.     (Lynch  v.  Lynch,  33  Md.  328.) 

The  marriage  of  an  alien  woman  to  a  citizen  of  the 
United  States  makes  her  a  citizen  of  the  United  States 
and  a  partaker  of  all  the  advantages  conferred  by  the 
laws  of  the  husband's  domicile.  (Luhrs  v.  Eimer,  80 
N.  Y.  171.) 

Sec.  304.  MUTUAL  RIGHTS  OF  SOCIETY 
AND  COMPANIONSHIP.— The  husband  and  wife 
are  each  equally  entitled  to  the  society  and  companion- 
ship of  the  other.  (Hutcheson  v.  Peck,  5  Johns.  196.) 
The  common  law  gives  the  right  of  action  for  damages 
against  any  person  enticing  away  a  spouse,  or  inducing 
liiin  or  Iier  to  live  apart  from  the  other.  (Modisett  v. 
McPike,  74  Mo.  636;  Westlake  v.  Westlake,  34  O.  St. 
621.)  But  the  action  of  the  defendant  must  have  been 
malicious,  or  from  improper  motives,  and  parents  and 
near  relatives  are  treated  more  considerately  than  mere 
strangers  in  this  respect,  and  are  entitled  to  shelter  and 
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protect  the  wife  leaving  her  husband  for  cause,  but  must 
give  her  up  whenever  she  wishes  to  return  to  her  hus- 
band. Schouler  states  the  legal  doctrine  to  be,  that 
honest  motives  may  shield  a  parent  from  the  conse- 
quences of  indiscretion,  while  addmg  nothing  to  the 
right  of  actual  control — the  intent  with  which  the  par- 
ent acted  being  the  material  point,  rather  than  the  jus- 
tice of  the  interference;  that  a  husband  forfeits  his  right 
to  sue  others  for  enticement,  where  his  own  misconduct 
justified  and  actually  caused  the  separation;  but  that 
otherwise  his  remedy  is  complete  against  all  persons 
whomsoever,  who  have  lent  their  countenance  to  any 
scheme  for  breaking  up  his  household.  (Dom.  Rel., 
5th  ed.,  Sec.  41;  White  v.  Ross,  47  Mich.  172.)  An 
action  for  debauchery  or  enticement  with  bad  motives 
may  accrue  without  the  wife  actually  leaving  the  house. 
(Rhinehart  v.  Bills,  82  Mo.  534.) 

The  action  by  the  wife  for  the  enticement  of  her  hus- 
band was  undeveloped  at  the  old  common  law,  and  while 
now  quite  generally  admitted,  is  opposed  in  a  few 
States.  (Duffies  v.  Duffies,  76  Wis.  374;  Doe  v.  Roe, 
82  Me.  503.)  See  Note  to  Schoul.  Dom.  Rel.,  5th  ed.. 
Sec.  41. 

Sec.  305.  SUPPORT  AND  SERVICE.— The 
husband  is  bound  to  provide  the  family  support  and 
means  of  living,  and  the  wife  for  her  part  must  render 
such  services  as  are  incident  to  the  care  of  the  house 
and  its  contents;  the  one  is  equivalent  of  the  other, 
and  the  wife  is  not  entitled  to  compensation  for  taking 
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care  of  an  insane  husband.     (Grant  v.  Green,  41  la. 

88.)* 

The  support  which  the  husband  is  to  furnish  includes 
food,  clothing,  lodging,  medical  attendance  and  the  like, 
suitable  to  his  condition  in  life  and  his  income.  Mere 
inability  to  support,  proceeding  from  no  unkindness  or 
indifference,  is  not  a  ground  for  divorce.  (Skean  v. 
Skean,  33  N.  J.  Eq.  148;  Bruner  v.  Bruner,  70  Md. 
105.)  Nor  is  his  saving  and  frugal  disposition,  when 
he  could  afford  to  be  liberal.  (Runkle  v.  Runkle,  96 
Mich.  493.) 

As  an  incident  to  his  duty  to  support  the  household 
the  husband  has  the  right  to  prescribe  rules  for  the  con- 
duct of  the  house  and  the  regulation  of  expenses.  He 
is  also  entitled  to  choose  the  persons  who  shall  share  the 
hospitality  of  his  home,  even  if  he  restricts  the  guests  to 
those  alone  who  are  agreeable  to  him.  (Evans  v.  Evans, 
1  Hag.  Con.  115;  Fulton  v.  Fulton,  36  Mo.  517; 
Schoul.  Dom.  Rel.,  Sec.  46.)  And  by  the  early  com- 
mon law  to  moderately  chastise  the  wife.  (1  Bl.  Com. 
444-5.) 

Sec.  306.  HUSBAND  AND  WIFE  AS  WIT- 
NESSES.— As  a  rule  of  the  common  law  husband  and 
wife  cannot  be  witnesses  or  testify  for  or  against  each 
other,  and  the  rule  holds  though  both  parties  consent. 
(Davis  V.  Dinwoody,  4  Tr.  678.)     And  the  rule  holds 

•"The  lu'.sl);incl  must  support  himself,  his  wife,  and  his  minor 
chiUlnn  out  of"  his  property  or  by  his  labor.  If  he  is  unable  to 
flo  so,  the  wife  must  assist  him  so  far  as  she  is  able."  (Rev.  Stat. 
Ohio,  See.  .'3110.) 
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after  the  dissolution  of  the  marriage  by  death  or  di- 
vorce.    (1  Greenleaf  Ev.,  Sec.  340.) 

Blackstone  bases  the  rule  on  the  unity  of  the  spouses ; 
other  writers  find  the  reason  of  the  rule  to  be  that  pub- 
lic policy  requires  that  the  marital  relation  which  de- 
mands unlimited  confidence  between  the  spouses  be  pro- 
tected by  law,  and  the  confidence  of  the  parties  in  each 
other  be  encouraged  by  knowing  that  it  may  not  be  di- 
vulged, willingly  or  unwillingly.  (1  Bl.  Com.  443;  2 
Kent  Com.  178;  1  Greenl.  Ev.,  Sec.  254.) 

But  modern  statutes  have  to  some  extent  changed  this 
rule,  and  a  husband  may  be  a  witness  in  reference  to 
transactions  concerning  his  wife's  separate  property,  as 
here  they  have  separate  interests  to  maintain.  (61  111. 
26.)  So  where  the  conversation  between  husband  and 
wife  was  in  the  presence  and  hearing  of  a  third  party 
the  confidential  nature  ceases  and  either  party  may  tes- 
tify. (Sessions  v.  Trevitt,  39  O.  St.  259.)  And  by 
statute  husband  and  wife  are  made  competent  as  wit- 
nesses in  behalf  of  each  other  in  all  criminal  cases,  or 
for  cruelty  to  minor  children,  provided  that  they  shall 
not  testify  concerning  any  communication  made  or  act 
done  during  coverture.  They  are  also  allowed  to  testify 
in  proceedings  for  divorce.  (Rev.  Stat.  Ohio,  Sees. 
7284,  5697.)  The  statutes  changing  the  rule  are  not 
harmonious  and  must  be  examined.  (92  N.  Y.  554; 
Bitner  v.  Boone,  128  Pa.  St.  567;  Blanchard  v.  Moors, 
85  Mich.  380.) 

Sec.  307.  HUSBAND'S  LIABILITY  FOR 
WIFE'S   DEBTS    BEFORE    MARRIAGE.— At 
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common  law,  immediately  upon  the  marriage  the  hus- 
band becomes  liable  for  the  debts  of  his  wife  contracted 
while  she  was  single,  for  as  Blackstone  observes,  he  has 
adopted  her  and  her  circumstances  together.  This  lia- 
bility for  the  wife's  previous  debts  is  a  sort  of  recom- 
pense for  taking  her  property,  but  he  is  liable  though 
the  wife  has  no  property  and  concealed  the  debts  from 
him.     (1  Bl.  Com.  443;  Schoul.  Dom.  Rel.,  Sec.  56.) 

The  obligation  extends  only  to  her  legal  debts,  but 
may  not  be  relieved  or  modified  by  an  agreement  be- 
tween husband  and  wife  before  marriage  or  during 
coverture.  (Harrison  v.  Trader,  27  Ark.  288;  Schoul. 
Dom.  Rel.,  Sec.  57.)  The  suit  to  charge  the  husband 
for  such  debts  of  the  wife  must  be  brought  during  the 
coverture,  and  must  be  brought  against  them  jointly, 
and  not  against  either  separately.  So,  if  the  husband 
dies  and  the  wife's  debts  while  single  have  not  been  paid, 
his  estate  is  not  liable,  and  this  is  so  though  she  has 
brought  him  property.  (2  Jones  Eq.  (N.  C.)  204.)  If 
the  wife  survives  she  becomes  liable  again  for  her  pre- 
vious debts. 

Sec.  308.  SAME  SUBJECT— STATUTORY 
CHANGES. — State  statutes  quite  generally  release 
the  husband  from  liability  for  the  debts  of  the  wife  con- 
tracted before  marriage.  In  a  few  States  he  is  still  lia- 
ble for  such  debts;  first,  to  the  extent  of  any  property 
acquired  from  the  wife  by  an  ante-nuptial  agreement; 
second,  to  the  extent  of  any  property  received  by  him 
from  or  through  the  wife. 
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Sec.  309.  HUSBAND'S  LIABILITY  FOR 
WIFE'S  DEBTS  AFTER  MARRIAGE.— After 

marriage,  at  common  law,  the  legal  identity  of  the  wife 
is  merged  in  that  of  her  husband,  and  while  the  hus- 
band is  bound  for  all  just  debts  incurred  in  her  support, 
and  may  be  bound  by  her  contract  for  necessaries,  the 
wife  cannot  make  a  contract  so  as  to  bind  herself.  The 
general  rule  being  that  a  married  woman  cannot  make 
a  valid  contract  of  any  description  in  relation  to  real  or 
personal  property.  (1  Bl.  Com.  442.)  The  husband 
alone  is  liable  for  the  frauds  and  injuries  of  the  wife, 
committed  during  the  marriage,  and  may  be  sued  either 
alone  or  jointly  with  her  for  the  damages  resultmg.  But 
he  also  has  the  benefit  of  the  right  to  sue  for  and  recover 
damages  for  any  injury  done  to  her.  (Schoul.  Dom. 
Rel.,  Sec.  54;  Goodrich  v.  Tracey,  43  Vt.  314.) 

To  illustrate  the  wife's  disability  at  common  law, 
Schouler  cites  these  cases:  "She  cannot  earn  money 
for  herself.  She  cannot,  jointly  with  her  husband  or 
alone,  sign  or  endorse  a  promissory  note,  so  as  to  bind 
herself;  nor  execute  a  bond  or  other  instrument  under 
seal ;  nor  purchase  on  her  own  credit ;  nor  agree  to  keep 
a  money  deposit  payable  on  demand ;  nor  be  surety  for 
her  husband  or  another;  nor  bind  herself  by  a  recogni- 
zance; nor  execute  a  letter  of  attorney;  nor  otherwise 
make  a  valid  contract."  (Dom.  Rel.,  Sec.  58,  and  cases 
there  cited.)  She  is  permitted  to  pass  title  to  her  real 
estate  by  joining  in  a  deed  with  her  husband,  but  she 
would  not  be  bound  by  her  covenants  therein.  (Jackson 
V,  Vanderheyden,  17  Johns.  (N.  Y.)   167.)     All  such 
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contracts  of  a  wife  at  common  law  were  void,  and  were 
also  unenforceable  after  her  divorce,  or  after  the  death 
of  her  husband,  unless  a  new  promise  after  the  disability 
was  removed  had  been  made  upon  a  new  consideration. 
(Putnam  v.  Tennyson,  50  Ind.  4)56 ;  Davis  v.  Carroll, 
71  Md.  568.)* 

Sec.  310.  CONVEYANCES  AND  CON- 
TRACTS BETWEEN  HUSBAND  AND  WIFE. 
— At  common  law,  as  distinguished  from  equity,  the 
husband  and  wife  could  not  convey  to  or  contract  di- 
rectly with  each  other,  and  such  conveyances  or  contracts 
were  treated  as  absolutely  void.  {Co.  Litt.  112,  a,  187, 
b;  2  Kent  Com.  129.)  But  husband  and  wife  might 
convey  to  each  other  by  the  intervention  of  a  third  party 
or  trustee.     (Co.  Litt.  30.) 

Sec.  311.  SAME  SUBJECT— EQUITY  DOC- 
TRINE.— A  deed  directly  from  husband  to  wife  will 
be  sustained  in  equity  where  there  is  an  ante-nuptial 
agreement,  or  the  wife  gives  up  the  right  to  her  dower  as 
a  consideration.  And  a  husband  and  wife  may  contract 
for  a  bona  fide  and  valuable  consideration  for  a  trans- 

*The  modern  statutes  which  enable  married  women  to  contract 
generally,  or  in  reference  to  their  separate  property,  usually 
exempt  the  husband  from  liability  for  the  wife's  separate  debts 
after  marriage,  and  especially  where  they  are  in  reference  to  her 
separate  property,  trade,  business,  etc.,  or  are  for  the  benefit  of 
her  family.  Nor  is  he  generally  liable  for  any  judgment  re- 
covered against  the  wife  alone.  So  where  the  wife  has  power  to 
contract,  and  has  been  dealt  with  on  her  own  account,  he  is  not 
liablo,  and  it  is  doubtful  if  the  husband  can  ratify  such  a  con- 
tract, or  render  himself  liable,  except  on  a  new  consideration.  (53 
Ind.   i;}H;    7  Baxter  411.)      Sec  part.  Sec.  327. 
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fer  01  property  from  him  to  her.  (Livingstone  v.  Liv- 
ingstone, 2  Johns.  Ch.  537.)  As  a  general  rule,  wher- 
ever a  contract  is  just  and  reasonable  of  itself,  and  would 
be  good  when  made  with  trustees  for  the  wife,  and 
especially  if  for  good  and  meritorious  consideration,  that 
contract  will  be  sustained  in  equity,  when  made  between 
husband  and  wife  without  the  intervention  of  trustees, 
notwithstanding  that  at  common  law  spouses  could  not 
make  mutual  contracts.  (Schoul.  Dom.  Rel.,  Sec.  191; 
Barron  v.  Barron,  24  Vt.  375 ;  2  Story  Eq.  Juris.,  Sec. 
1204.) 

Sec.  312.  SAME  SUBJECT— SUMMARY  OF 
PRINCIPLES.— 1.  None  of  the  disabilities  incident 
to  married  women  are  imposed  upon  the  condition  of 
a  married  man,  who  is  as  free  to  receive  title  to  prop- 
erty and  disj)ose  of  it  after  marriage  as  before,  w^ith  the 
exception  that  he  cannot  by  any  conveyance  divest  the 
inchoate  right  of  dower  which  his  wife  has  in  his  real 
estate.  2.  All  conveyances  directly  from  husband  to 
wife,  without  the  intervention  of  a  trustee,  are  void  at 
law.  3.  A  direct  conveyance  from  husband  to  wife  ^^dll 
be  sustained  and  upheld  in  equity  in  the  f ollow^ing  cases : 
(a)  When  the  consideration  of  the  transfer  is  a  separate 
interest  of  the  wife,  jdelded  up  by  her  for  the  husband's 
benefit  or  that  of  their  family,  or  which  has  been  appro- 
priated by  him  to  his  uses,  (b)  Where  the  husband  is 
in  a  situation  to  make  a  gift  to  his  wife,  and  distinctly 
separates  the  property  given  from  the  mass  of  his  prop- 
erty, and  sets  it  apart  to  the  sole,  separate  and  exclusive 
use  of  his  wife,     (c)  Where  a  wife  advances  money  to 
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her  husband,  or  the  husband  is  indebted  to  the  wife  on 
any  valid  consideration,  the  wife  stands  as  the  creditor 
of  the  husband,  and  if  the  conveyance  is  made  to  secure 
or  pay  such  liability,  the  wife  will  hold  the  property  free 
from  the  claims  of  other  creditors,  if  the  transaction  is 
unaffected  by  unfairness  and  fraud,  (d)  When  the 
transfer  is  made  through  a  third  party  or  trustee,  (e) 
When  the  husband  is  out  of  debt  and  conveys  property 
to  his  wife  for  a  nominal  consideration,  the  law  will  pre- 
sume that  it  was  intended  as  a  provision  for  her.  (f)  A 
conveyance  from  husband  to  wife,  good  in  equity,  vests 
the  title  to  the  property  in  the  wife  as  fully  as  though 
the  deed  had  been  made  by  a  stranger  upon  a  full  and 
valuable  consideration.  (Schoul.  Dom.  Rel.,  Sec.  188 
and  note.)  The  rule  in  the  chanceiy  courts  of  the  va- 
rious States  being  that  gifts  of  personal  property  or 
voluntary  conveyances  of  real  estate  between  husband 
and  wife  are  valid,  unless  in  fraud  of  creditors.  (Sims 
V.  Rickets,  35  Ind.  181;  Schoul.  Dom.  Rel.,  Sec.  189.) 
And  the  wife  may  make  gifts  to  the  husband  which  will 
be  sustained.     (Imlay  v.  Huntington,  20  Conn.  146.) 

Sec.  313.  POWER  OF  WIFE  TO  CONTRACT 
AS  HUSBAND'S  AGENT.— Though  the  common 
law  does  not  allow  the  wife  to  make  contracts,  it  does 
allow  her  to  represent  her  husband  as  his  agent,  and  bind 
him  as  a  principal.  Blackstone  observes  that  this 
power  of  tlie  wife  implies  no  separation  from,  but  is 
rather  a  representation  of,  her  husband,  and  his  respon- 
sibility for  her  contracts  results  from  the  fact  that  they 
are  really  his.     (1  131.  Com.  442.) 
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The  wife  may  be  expressly  authorized  by  the  hus- 
band to  act  for  him,  and  in  this  case  her  authority  does 
not  extend  beyond  the  scope  of  the  power  given.  Her 
authority  may  be  implied  from  his  acts  and  conduct 
respecting  her,  and  then  the  general  rule  of  agency  ap- 
plies, that  such  agency  is  to  be  measured  by  the  usual 
scope  of  the  employment.  (Mickelberry  v.  Harvey,  58 
Ind.  523.)  So  where  the  agency  is  limited  to  specific 
acts  the  wife  cannot  bind  the  husband  as  to  acts  not  con- 
nected with  her  authority.  (22  Me.  335.)  Her  author- 
ity is  also  implied  if  the  employment  is  such  that  she  is 
expected  naturally  to  share  in  it,  as  the  management  of 
the  household,  conduct  of  a  small  shop,  etc.,  or  when 
the  husband  is  from  home.  (Benjamin  v.  Benjamin, 
15  Conn.  347;  Browne  25.)  Where  the  wife  has  been 
in  the  habit  of  doing  certain  acts  with  the  knowledge  and 
assent  of  the  husband  his  authority  will  be  implied.  And 
where  he  is  temporarily  from  home  and  she  is  left  in 
charge  of  the  household  she  has,  as  his  agent,  such  au- 
thority as  is  incident  to  the  trust.  (Camelin  v.  Palmer, 
10  Allen  539;  Schoul.  Hus.  &  Wife,  Sees.  127-30.) 

Sec.  314.  SAME  SUBJECT— NECESSARIES. 
— The  common  law,  which  deprived  the  wife  of  her 
property  and  gave  it  to  the  husband,  protected  her  life 
at  least,  by  recognizing  her  authority  as  agent  of  the 
husband  to  supply  her  indispensable  wants  at  his  ex- 
pense.*   This  rule  of  law  is  based  on  the  husband's  duty 

*To  enforce  the  marital  obligations  the  law  takes  a  circuitous 
course,  and  the  wife  may  secure  herself  from  want  against  a  cruel 
and  miserly  husband,  of  ample  means  to  support  her,  b}'  pledg- 
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to  support  the  wife,  and  to  prevent  her  from  becoming 
a  bm-den  to  the  community.  And  this  duty  extends  to 
the  family  or  children.     (Schoul.  Dom.  Rel.,  Sec.  61.) 

At  the  early  common  law  the  necessaries  for  which 
a  wife  might  pledge  the  credit  of  her  husband  were  few 
in  number,  and  those  which  ministered  directly  to  her 
health  and  comfort,  as  food,  drink,  lodging,  fuel,  wash- 
ing, clothing  and  medical  attendance.     (18  Conn.  422.) 

But  the  later  and  better  rule  is,  that  necessaries  are 
not  to  be  limited  to  articles  of  food  or  clothing,  or  what 
is  necessary  to  maintain  life  and  preserve  decency,  but 
include  such  articles  of  general  utility  as  are  suitable  to 
maintain  the  wife  according  to  the  state  and  degree  of 
her  husband.  (14  Mass.  424.)  And  there  is  no  general 
rule  for  the  specific  determination  of  this  question  in 
every  case.     (133  Mass.  504;  1  Bl.  Com.  442.)* 

ing  his  credit  and  making  such  purchases  as  are  needful,  on  the 
strength  of  an  implied  authority  for  that  purpose.  Here,  all 
other  things  being  equal,  it  is  presumed  that  she  was  her  husband's 
agent,  and  no  direct  permission  need  be  shown.  Indeed,  wherever 
the  facts  are  clear  that  those  articles  were  actually  needed,  and 
that  the  husband  failed  to  supply  them,  this  presumption  is  car- 
ried so  far  as  to  control  even  the  express  orders  of  the  husband 
himself.  The  articles  for  which  a  wife  is  allowed  to  pledge  her 
husband's  credit  as  his  presumed  agent  hre  designated  at  common 
law  .'IS  necessaries."     (Schoul.  Dom.  Rel.,  5th  ed.,  p.  98.) 

*Sec  Schoul.  Dom.  Rel.,  Sec.  61  note,  and  Browne,  20,  for 
specific  cases  deciding  what  are  necessaries,  and  what  are  not. 
Examples  of  necessaries  are  given  as :  A  horse  worth  $40,  for  the 
use  of  invalid  wife  of  a  miller  earning  $30  a  month,  a  set  of 
artificial  teeth,  a  piano,  counsel  fees  to  a  deserted  wife  being 
pressed  for  tradesmen's  bills,  watches  and  jewelry  such  as  befit  the 
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The  husband's  HabiHty  varies  to  some  extent  when 
his  wife  lives  with  him  and  when  she  does  not,  and  ac- 
cording to  the  cause  of  their  separation.  These  distinc- 
tions we  shall  notice  briefly. 

Sec.  315.  SAME  SUBJECT— WIFE'S  NEC- 
ESSARIES WHEN  LIVING  WITH  HER 
HUSBAND. — When  husband  and  wife  are  living  to- 
gether it  is  generally  presumed  that  the  wife  has  implied 
authority  to  make  purchases  of  necessaries,  and  for  such 
goods  supplied  her  in  good  faith  the  husband  is  prima 
facie  responsible.  (Clifl'ord  v.  Laton,  3  Car.  &  P.  15.) 
But  the  husband's  liability  is  based  upon  his  implied 
or  express  authority,  and  may  be  rebutted  on  proof  that 
he  has  supplied  her  with  necessaries  or  gave  her  the 
ready  money  to  make  the  purchases,  or  supplied  her 
through  other  agents.  (Manby  v.  Scott,  1  Sid.  109.) 
So,  if  the  husband  is  willing  to  provide  the  necessaries 
at  his  own  home  he  is  not  liable  to  provide  them  else- 
where, and,  in  general,  while  living  together  and  the 
wife  is  properly  supplied,  the  husband  will  not  be  liable 
for  other  debts  made  by  her  on  account,  without  his 
previous  authority  or  subsequent  sanction.  (Morgan 
V.  Hughes,  20  Tex.  141;  Schoul.  Dom.  Rel.,  Sec.  63.) 


style  of  dress  which  the  husband  sanctions,  especially  if  not 
wholly  ornamental.  The  following  were  held  not  to  be  neces- 
saries :  A  $350  watering-place  outfit  for  the  wife  of  a  poor  bar- 
rister; the  expense  of  an  indictment  against  the  husband  for  an 
assault  on  wife ;  services  of  a  clairvoyant ;  a  church  pew ;  a  ball 
dress  worth  $80;  pipes,  tobaccoes  and  cigars;  counsel  fees  in  a 
suit  for  divorce. 
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The  husband  may  also  give  notice  directly  to  the 
persons  furnishing  the  goods  not  to  supply  the  wife 
on  his  credit,  and  not  afterwards  be  bound.  A  written 
notice  to  the  dealer  is  sufficient,  but  a  notice  published 
in  a  newspaper  is  not  unless  it  was  actually  brought  to 
the  attention  of  the  creditor.  (Walker  v.  Leighton,  11 
Fost.  (N.  H.)  111.)  After  such  notice  the  seller  to 
bind  the  husband  must  show  that  the  articles  were  neces- 
saries and  that  the  husband  has  not  properly  supplied 
the  wife.     (Barr  v.  Armstrong,  56  Mo.  577.) 

The  husband  may  ratify  the  purchase  and  will  be 
bound  the  same  as  if  he  had  given  authority,  and  this 
ratification  may  be  implied  unless  his  dissent  is  expressed 
in  an  effectual  and  positive  manner.  If  he  has  notice 
of  the  purchase  or  debt  being  made  he  should  positively 
refuse  to  pay.  (Cothran  v.  Lee,  24  Ala.  380;  Conrad 
v.  Abbott,  132  Mass.  330.) 

Sec.  316.  SAME  SUBJECT— WIFE'S  NECES- 
SARIES WHEN  LIVING  APART  FROM  HER 
HUSBAND. — As  a  general  rule  the  husband  is  liable 
for  the  wife's  suj^port  if  they  are  apart  by  his  fault,  but 
not  otherwise.  (Browne  22.)  The  separation  by  the 
fault  of  the  husband  may  arise  in  three  ways:  First, 
where  the  husband  unlawfully  abandons  the  wife;  sec- 
ond, where  he  turns  her  out  without  reasonable  cause; 
tliird,  where  his  ill-treatment  makes  it  necessary  for  her 
to  leave  him.  When  the  wife  is  thus  apart  from  her 
husband  without  provision  for  her  support,  he  is  liable 
for  necessaries  furnished  her,  and  she  may  i^ledge  his 
credit  therefore  by  virtue  of  the  marriage  obligation, 


HUSBAND  AND  WIFE.  87 

her  authority  sometimes  being  called  an  authority  of 
necessity.  (2  Kent  Com.  146-7;  Schoul.  Dom.  Rel., 
Sec.  66;  Eiler  v.  CruU,  99  Ind.  375.) 

In  the  first  two  cases  above  the  husband's  own  act 
imposes  the  necessity  and  the  wife's  conduct  is  involun- 
tary. But  in  the  third  case  the  ^vife's  conduct  is  in  a 
sense  voluntary,  and  must  be  founded  on  a  just  appre- 
hension of  personal  violence,  or  because  the  house  has 
been  rendered  unfit  for  her  as  a  modest  and  chaste 
woman.     (Hultz  v.  Gibbs,  66  Pa.  St.  360.) 

When  the  wife  has  been  compelled  to  leave  by  the 
fault  of  her  husband,  his  notice  to  individuals,  either 
directly  or  by  publication,  will  not  relieve  him  from  the 
responsibilit}^  of  her  debts  contracted  under  such  cir- 
cumstances. (Watkins  v.  DeArmond,  89  Ind.  553.) 
It  is  sometimes  held  that  only  what  would  be  cause  for 
a  divorce  "a  thoro"  will  justify  her  leaving  him.  (Thorpe 
V.  Shapleigh,  67  Me.  235;  Barker  v.  Dayton,  28  Wis. 
367.)  It  is  held  that  if  she  leave  him  without  sufficient 
cause,  and  afterwards  returns,  and  her  husband  refuses 
to  receive  her,  she  can  go  away  and  bind  him  for  neces- 
saries, provided  she  has  conducted  herself  properly  in 
her  absence.  (Howard  v.  Whetstone,  10  Ohio  365;  11 
Johns  281.)  But  if  the  wife  elopes  and  commits  adul- 
tery, the  husband  is  not  liable  for  her  necessaries,  though 
he  refuses  to  take  her  back.  (Oinson  v.  Heritage,  45 
Ind.  73.) 

Where  the  husband  and  wife  live  apart  by  mutual 
consent,   and  the  husband  regularly  pays  the  wife  a 
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reasonable  allowance,  or  a  decreed  alimony,  he  will  not 
be  liable  for  necessaries.  (Schoul.  Dom.  Rel.,  Sec.  68.) 
Sec.  317.  SAME  SUBJECT— SUMMARY  OF 
PRINCIPLES.— 1.  While  the  husband  and  wife  co- 
habit, it  is  usual  for  the  husband  to  show  want  of  au- 
thority in  the  wife  to  purchase  necessaries;  when  they 
are  apart  the  seller  must  prove  authority,  or  that  the 
wife  needed  the  goods,  and  was  not  at  fault. 

2.  The  wife's  right  to  bind  her  husband  results  from 
two  considerations:  (a)  That  the  husband  has  failed  in 
his  duty  to  furnish  her  proper  support,  without  any 
fault  on  her  part  absolving  him.  (b)  That  as  the  au- 
thorized agent  of  her  husband  she  has  the  right  to  bind 
him  within  the  scope  of  her  authority,  likej)ther  repre- 
sentatives. 

3.  Parties  cohabiting  as  husband  and  wife,  whether 
actually  married  or  not,  come  within  the  provisions  of 
the  above  principles,  and  the  man  will  be  bound  for 
necessaries  furnished  to  the  woman  whom  he  has  held 
out  to  society  as  his  wife.  (Schoul.  Dom.  Rel.,  Sees. 
69-71.) 

Sec.  318.  HUSBAND'S  LIABILITY  FOR 
WIFE'S  WRONGS.— At  common  law  the  husband 
is  liable  in  all  civil  suits  founded  upon  the  wife's  torts 
or  wrongs  committed  before  or  during  coverture.  But 
in  this  case  they  must  be  validly  married  and  not  merely 
cohabiting,  the  responsibility  being  different  from  that 
in  the  case  of  necessaries.  For  the  crimes  of  the  wife 
the  husband  is  not  punishable  unless  committed  in  his 
presence  and  by  his  direction,  when  she  is  presumed  to 
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act  by  his  coercion.  But  the  presumption  of  coercion 
may  be  disproved  and  the  wife  made  responsible;  and 
for  her  more  serious  crimes  she  is  always  responsible. 
(1  Bl.  Com.  444;   Browne  Dom.  Rel.  26.) 

By  statute  now,  in  some  States,  the  husfband  is  not 
liable  for  the  acts  of  the  wife.  (Rev.  Stat.  Ohio,  Sec. 
3115.)  In  others  he  is  liable  in  case  the  wrong  was  com- 
mitted under  his  coercion,  or  where  he  would  be  liable 
if  they  were  not  married.  ( Schoul.  Dom.  Rel.,  5th  ed.. 
Sec.  170n;  32  Kans.  409.) 

The  common  law  gave  the  husband  a  right  of  action 
for  injuries  to  the  wife's  person  or  character,  and  a 
separate  action  for  the  loss  of  her  society  and  the  ex- 
penses caused.  But  neither  could  recover  damages  for 
the  instantaneous  death  of  the  other,  caused  by  the  neg- 
ligence of  a  third  person.  But  this  action  is  now  given 
by  statute.  (Browne,  Dom.  Rel.,  27-8;  Green  v.  Rail- 
road Co.,  23  Barb.  9 ;  Dickens  v.  Railroad  Co.,  28  Barb. 
41.)  For  injuries  to  the  person  or  character  of  the 
wife,  the  husband  and  wife  should  sue  together.  (60 
Tex.  331;  Hyatt  v.  Adams,  16  Mich.  180;  Schoul. 
Dom.  Rel.,  Sec.  77.)  It  is  to  be  observed  that  State 
statutes  in  many  instances  completely  reverse  the  old 
rules  of  the  common  law. 

Sec.  319.  THE  WIFE'S  PROPERTY.— The 
property  of  the  wife  affected  by  her  marriage  is  either 
real  or  personal  property;  and  personal  property  is 
either  in  possession,  or  in  action.  We  shall  inquire  how 
these  species  of  property  were  treated  after  marriage, 
both  at  common  law  and  in  equity. 
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Sec.  320.  THE  WIFE'S  PERSONAL  PROP- 
ERTY AT  COMMON  LAW.— By  the  common  law 
the  wife's  personal  property  in  possession,  as  money, 
furniture,  farm  stock,  etc.,  became  the  property  of  the 
husband  as  soon  as  they  were  married.  Her  things,  or 
choses  in  action,  such  as  bonds,  notes,  checks,  accounts, 
rents,  legacies,  etc.,  became  his  when  reduced  into  pos- 
session, that  is,  collected  in.  Thus  the  husband's  right 
to  her  property  in  possession  was  absolute,  but  his  right 
to  her  choses  in  action  is  qualified,  and  unless  reduced 
to  possession  during  the  coverture  he  loses  his  right  to 
them.  The  reduction  consists  in  the  two  elements,  first, 
the  intent  to  reduce;  second,  some  positive  act  assert- 
ing ownership.  Hence  the  mere  possession  is  not  enough 
to  reduce  to  possession,  and  if  the  chose  consists  of  bank 
stock  it  is  necessary  for  him  to  sell  it  or  have  it  trans- 
ferred on  the  company's  books  from  her  name  to  his. 
(143  Mass.  340.)  So  at  common  law  the  earnings  of 
the  wife  vest  in  the  husband,  and  the  product  of  their 
joint  labor  belongs  also  to  the  husband.  (Schoul.  Dom. 
Rel.,  Sees.  80-85,  and  cases  cited.) 

The  wife's  paraphernalia,  by  which  is  meant  her  wear- 
ing apparel,  ornaments,  and  articles  of  personal  con- 
venience, which  she  had  at  marriage,  or  acquired  from 
the  husband  before  or  during  marriage,  are  the  hus- 
band's during  his  life  and  he  might  sell  or  dispose  of 
them,  but  after  his  death  they  belong  absolutely  to  the 
wife.  (Tipping  v.  Tipping,  1  P.  Wms.  730;  State  v. 
Hays,  21  Ind.  288.) 
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Sec.  321.  THE  WIFE'S  PERSONALTY  UN- 
DER MODERN  STATUTES.— Modem  statutes 
have  revolutionized  the  wife's  property  rights.  Many- 
States  following  the  New  York  statute  continue  the 
wife  as  absolute  owner  of  all  her  personal  property,  and 
separate  earnings,  whether  acquired  before  or  after  mar- 
riage, free  from  the  interference  or  control  of  her  hus- 
band, or  from  being  charged  with  his  debts.  She  has 
free  and  full  power  to  manage  and  dispose  of  such  prop- 
erty at  pleasure.  (Browne  Dom.  Rel.,  30;  Rev.  Stat. 
Ohio,  Sec.  3111.) 

Sec.  322.  THE  WIFE'S  REAL  CHATTELS 
AND  REAL  ESTATE  AT  COMMON  LAW.— 
The  wife's  chattels  real,  as  leases  and  terms  for  years, 
become  the  property  of  the  husband  at  marriage,  and 
he  might  sell,  assign,  mortgage  or  otherwise  dispose  of 
them  without  her  consent,  but  some  such  act  of  appro- 
priation on  his  part  was  necessary  before  the  wife's 
death.  They  were  also  liable  for  his  debts.  (Co.  Litt. 
46c;  2  Kent  Com.  134.) 

The  real  estate  belonging  to  the  wife  was  not  at  mar- 
riage transferred  to  the  husband,  and  the  ownership  re- 
mained in  the  wife.  But  the  husband  became  entitled 
to  the  usufruct,  or  rents,  incomes  and  profits,  during 
coverture.  And  in  case  living  issue  is  born  of  the  mar- 
riage, his  usufruct  interest  is  extended  beyond  their  joint 
lives,  and  extends  for  his  life  whether  the  wife  dies  be- 
fore him  or  not.  After  issue  born  the  husband's  estate 
is  called  tenancy  by  courtesy.  (2  Kent  Com.  130; 
Schoul.  Dom.  Rel.,  Sec.  89.)     If  no  issue  is  born  alive. 
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the  husband's  mterest  lasts  only  while  the  wife  lives.  And 
in  either  case  his  interest  is  only  beneficial,  and  termi- 
nates at  his  death;  when  it  vests  absolutely  in  the  wife 
or  her  heirs,  and  his  relatives  have  no  interest  in  it. 
(Clark's  Appeal,  79  Pa.  St.  376;  Co.  Litt.  351a.) 

At  the  early  common  law  the  husband  alone  had 
power  to  bind  or  alienate  the  wife's  lands  during  cover- 
ture, but  his  power  only  extended  to  a  sale  of  his  in- 
terest, and  at  the  termination  of  his  estate  the  wife  or 
her  lieirs  could  enter  and  recover  the  lands.  By  mod- 
ern statutes  in  England  and  America,  married  women 
may  alienate  or  incumber  their  real  estate  b}^  convey- 
ances executed  in  conformance  with  the  statute.  These 
statutes  usually  require  that  the  wife  shall  make  an 
acknowledgment  before  the  prescribed  officer,  apart 
from  her  husband,  that  her  consent  is  freely  and  volun- 
tarily given.  (Schoul.  Dom.  Rel.,  Sec.  94;  2  Kent 
Com.  133,  1G6.)  A  defective  conveyance  of  her  land 
w'lW  not  be  treated  as  a  contract  to  convey,  or  as  an 
estoppel.  (Bagby  v.  Emberson,  79  Mo.  139.)  The 
wife's  executory  agreement  to  convey  real  estate  is  void 
in  the  absence  of  enabling  statutes.  (Parks  v.  Bar- 
rowman,  83  Ind.  561.) 

Sec.  323.  SAME  SUBJECT— THE  WIFE'S 
RIGHT  TO  DOWER  IN  HER  HUSBAND'S 
REiVLTY. — The  common  hiw  which  befriended  the 
liiisl)aii(l  so  mucli  gave  tlie  surviving  wife,  or  widow, 
the  use  and  enjoyment,  for  lier  life,  of  one-third  of  all 
I  lie  real  estate  in  whicli  tlie  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the  coverture. 
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During  the  husband's  life  dower  is  said  to  be  inchoate, 
but  it  cannot  be  divested  by  any  act  of  the  husband  or 
his  creditors.  By  statute  the  wife  may  release  her 
dower  by  joining  in  a  deed  with  her  husband.* 

By  modern  State  statutes  enlarging  married  women's 
property  rights,  the  wife  is  made  the  absolute  owner  of 
her  real  estate,  acquired  before  or  after  marriage,  and 
it  is  held  free  from  the  husband's  interference  or  control, 
or  for  liability  for  his  debts,  except  such  as  she  may  con- 
tract for  the  support  of  herself  and  her  children  as  his 
agent.  She  has  the  power  to  sell,  mortgage,  lease  or  will 
it  as  if  single,  except  that  if  she  dies  intestate  his  ten- 
ancy by  courtesy  attaches  as  at  common  law.  (N.  Y. 
Laws,  1860,  ch.  90;  Pray  v.  Stebbins,  14.1  Mass.  219; 
Neely  v.  Lancaster,  47  Ark.  175;  58  Am.  Rep.  752.) 

Sec.  324.  THE  WIFE'S  PROPERTY  IN 
EQUITY. — At  common  law,  when  the  husband  was 
obliged  to  seek  the  aid  of  a  court  of  equity  to  recover 
his  wife's  property,  the  court,  before  decreeing  him  pos- 
session, would  oblige  him  to  make  a  reasonable  provision 
out  of  it  for  his  wife's  support  and  that  of  her  children. 
This  was  called  the  wife's  equity  to  a  settlement.  (2 
Kent  Com.  139-43.) 

Where  property  was  conveyed  to  the  wife  before  mar- 
riage, either  by  the  husband  or  third  parties,  and  in  the 
conveyance  it  was  provided  that  it  should  be  held  by 
her  as  her  sole  and  separate  property,  or  where  it  had 

*In  Ohio  courtesy  is  abolished,  and  the  widow  and  widower  are 
equally  entitled  to  dower  in  the  estate  of  the  deceased  consort. 
(Rev.  Stat.  Ohio,  Sec.  4188.) 
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been  conveyed  to  trustees  for  her  sole  and  separate  use, 
with  the  intention  to  exclude  the  husband  from  interest 
therein,  it  could  be  held  by  the  wife  free  from  the  lia- 
bilities otherwise  imposed  by  the  common  law.  This  is 
known  as  the  wife's  separate  estate  in  equity,  and  super- 
seded in  point  of  time  the  modern  statutory  separate 
estate.  (Schoul.  Dom.  Rel.,  chs.  7  and  8;  2  Kent  Com. 
163.)  The  intervention  of  trustees  is  not  now  neces- 
sary. (81  111.  64.)  And  where  the  conveyance  to  the 
wife  expressly  or  impliedly  gives  her  the  power  to  con- 
vey or  will  the  estate,  she  may  do  so  by  a  conveyance  or 
will  in  the  manner  prescribed  in  the  instrument  giving 
her  the  power.     (1  Johns,  ch.  45.) 

Sec.  325.  SAME  SUBJECT  — CREATING 
THE  SEPARATE  USE.— To  overturn  the  general 
rule  of  the  common  law  vesting  the  wife's  property  in 
the  husband  or  limiting  it  to  his  use,  and  establish  the 
wife's  equitable  separate  use,  there  must  be  a  clear  in- 
tent to  create  a  separate  estate  for  her.  While  tech- 
nical words  are  not  necessary  to  create  such  a  separate 
estate,  a  clear  intention  in  the  donor  that  the  property 
is  for  the  separate  use  of  the  wife  should  appear  by  ac- 
curate language.  (Brandt  v.  Mickle,  28  :Md.  436;  81 
Ky.  129.)  The  following  phrases  have  been  held  to 
create  a  separate  estate  in  the  wife:  "For  her  sole  and 
separate  use"  (Parker  v.  Brooke,  9  Vesey  583) ;  "sole 
use  and  disposal"  (17  Ch.  D.  794) ;  "as  her  separate  es- 
tate" (Fox  V.  Hawks,  L.  R.  13  Ch.  D.  822.)  While 
these  phrases  have  been  held  insufficient  to  create  a  sepa- 
rate estate  in  the  wife:   "For  the  use  of  his  wife"   (1 
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Rich.  Eq.  222)  ;  "in  trust  for  her"  (49  Conn.  52.)  The 
equity  courts  give  the  wife  the  power  of  enjoying  this 
property  free  from  the  husband's  control,  yet  they  do 
not  enlarge  her  liability  for  the  support  of  the  family, 
or  diminish  the  husband's  obligation  to  support  her. 
(Lumb  V.  Mihie,  5  Ves.  520.)  But  the  wife  may  con- 
tract so  as  to  bind  her  estate  for  her  own  and  his  debts. 
(51  Vt.  495.)* 

Sec.  326.  THE  WIFE'S  SEPARATE  PROP- 
ERTY BY  STATUTE.— The  equitable  doctrine  of 
the  wife's  separate  property  could  not  satisfy  the  ideals 
of  democratic  America,  and  a  more  effective  modifica- 
tion of  the  common  law  rules  governing  the  wife's  prop- 
erty had  to  be  made.  The  married  women  turned  to 
the  Legislatures  rather  than  to  the  courts  for  their 
rights.  The  principles  of  self-government,  the  spread 
of  education,  the  equal  social  intercourse  of  the  sexes, 
and  the  critical  and  iconoclastic  spirit  of  the  age  re- 
sulted in  a  peaceful  revolution  of  the  common  law  as 
regards  the  property  rights  of  married  women.  The 
change  was  fully  effected  in  1848  in  a  few  States,  and 


*The  doctrine  of  equitable  separate  estate  in  the  wife  was 
adopted  into  some  of  the  United  States  at  an  early  day.  But 
the  decisions  upon  the  subject  are  mostly  confined  to  those  States, 
as  New  York,  New  Jersey,  Pennsylvania,  Maryland,  Virginia, 
where  chancery  courts  had  been  established.  The  New  England 
States  and  the  States  formed  from  the  Northwest  Territory  did 
not  recognize  the  wife's  equitable  separate  use.  (Schoul.  Dom. 
Rel.,  Sec.  112.) 
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has  since  extended  to  every  State  in  the  Union.  (Schoul. 
Dom.  Rel.,  Sec.  113,  note.)* 

The  statutory  changes  and  modifications  have  con- 
tinued until  the  married  women  in  some  States  are  com- 
pletely emancipated  as  regards  their  property  from 
marital  restraints.  But  as  each  State  has  chosen  its  own 
method  of  liberating  married  women,  and  the  courts  of 
the  different  States  have  followed  no  uniform  plan  of 
interpretation,  a  most  unsatisfactory  and  confusing  lot 
of  precedents  have  resulted.  { Stimson's  Am.  Stat.  Law, 
Sees.  6^20-6 J<22.) 

Sec.  327.  SAME  SUBJECT— SUMMARY  OF 
MODERN  LEGISLATION.— 1.  "The  property, 
both  real  and  personal,  which  any  married  woman  now 
owns  as  her  sole  and  separate  property;  that  which 
comes  to  her  by  descent,  devise,  bequest,  gift,  or  grant ; 
that  which  she  acquires  by  trade,  labor,  business,  or  serv- 
ices, carried  on  or  performed  on  her  sole  and  separate  ac- 


*0n  the  7th  of  April,  1848,  the  Legislature  of  New  York 
enacted  a  law  providing  that  the  real  and  personal  property  of 
any  female  already  married,  or  who  may  hereafter  marry,  which 
she  shall  own  at  the  time  of  the  marriage,  and  the  rents,  issues 
and  profits  thereof,  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts,  and  shall  continue  her  sole 
and  separate  property  as  if  she  were  a  single  female;  and  that 
any  married  female  may  lawfully'  receive  and  hold  property  in 
like  manner  from  any  person  other  than  her  husband,  whether  by 
gift,  grant,  devise,  or  bequest.  And  the  Legislature  of  Pennsyl- 
vani/i  about  four  days  later  conferred  substantially  the  same 
rights  of  property  upon  married  women  in  that  Sbite.  (Schoul. 
D.  Ilel.,  Sec.  113.) 
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count;  that  which  a  married  woman  owns  at  the  time 
of  her  marriage,  and  the  rents,  issues  and  proceeds  of 
all  such  proj^erty,  shall  be  her  sole  and  separate  prop- 
erty, and  may  be  used,  collected,  and  invested  by  her  in 
her  own  name,  and  shall  not  be  subject  to  the  interfer- 
ence or  control  of  her  husband  or  liable  for  his  debts,  ex- 
cept such  as  may  have  been  contracted  by  her  as  his 
agent  for  the  support  of  herself  and  her  children. 

2.  "She  may  bargain,  sell,  assign  and  transfer  her 
personal  property,  and  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services  on  her  own  account, 
and  her  earnings  therefrom  shall  be  her  sole  and  sepa- 
rate property,  and  may  be  used  or  invested  by  her  in 
her  own  name. 

3.  "She  may  bargain,  sell  and  convey  her  real  es- 
tate, and  contract  with  reference  to  the  same  as  if  un- 
married, and  she  may  bind  her  separate  real  estate  by 
her  covenant. 

4.  "She  may  sue  and  be  sued  like  an  unmarried 
woman  in  all  matters  relating  to  her  separate  property; 
she  may  sue  in  her  own  name  for  damages,  or  for  any 
injury  to  her  person  or  character,  and  the  recovery  shall 
be  her  sole  property;  and  in  all  such  actions  she  may 
execute  any  necessary  bond  or  undertaking  as  if  un- 
married, and  the  same  shall  bind  her  separate  estate. 

5.  "No  bargain  or  contract  made  by  her  in  reference 
to  her  separate  property  or  business  shall  bind  her  hus- 
band, unless  it  relates  to  property  given  or  granted  her 
by  him.    In  any  such  action  the  husband  shall  not  be 
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liable  for  costs  or  damages,  and  a  judgment  against  her 
shall  be  enforced  out  of  her  separate  property. 

6.  "The  husband  shall  not  be  liable  for  his  wife's 
ante-nuptial  debts  except  to  the  amount  of  her  separate 
property  acquired  by  him."  (Browne  Dom.  Rel.,  2d 
ed.,  p.  42.) 

7.  "More  recent  statutes  permit  the  wife  to  contract 
with  her  husband,  or  any  other  person,  as  if  unmarried ; 
enable  the  husband  and  wife  to  deed  directly  to  each 
other,  and  relieve  the  husband  from  any  liability  for  the 
wife's  torts."  (Browne  Dom.  Rel.,  43;  Rev.  Stat. 
Ohio,  Sees.  3108-3117.) 

Sec.  328.  SAME  SUBJECT— SOME  GENER- 
AL PRINCIPLES.— The  husband's  vested  rights  in 
his  wife's  property  cannot  be  impaired  by  legislation. 
(Allen  V.  Hanks,  136  U.  S.  300.)  Hence  property  ac- 
quired by  the  husband  before  the  passage  of  the  ena- 
bling acts  could  not  be  taken  as  the  property  of  the  wife, 
but  after-acquired  property  may  be  declared  to  be  the 
wife's  separate  estate.  And  the  husband's  expectancies 
and  possibilities  by  right  of  marriage  are  not  protected 
from  such  legislation.  (Cooky's  Const.  Lim.,  Sees. 
360-2.) 

If  the  wife's  property  is  mixed  with  the  husband's  so 
as  to  be  indistinguishable  the  creditors  may  take  it  as 
his.  (11  Mich.  470.)  It  is  treated  as  relinquished.  (70 
Mo.  214.) 

In  a  number  of  States,  as  Massachusetts,  Maine,  Cal- 
ifornia, INIichigan  and  others,  the  presumption  is  that 
the  wife's  property  belongs  to  the  husband,  unless  by 
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suitable  words  or  circumstance  she  claim  her  statutory 
rights.  (Schoul.  Dom.  Rel.,  Sec.  120a.)  The  New  York 
rule  is  different,  and  the  latest  tendency  is  to  treat  it 
as  prima  facie  her  independent  property  without  express 
words  excluding  the  husfband.  (Qualter's  Estate,  147 
Pa.  St.  124.) 

The  separate  equitable  estate  of  the  wife  may  be  still 
created  and  be  subject  to  the  rules  of  equity  as  before, 
the  statutes  simply  creating  a  legal  separate  estate,  but 
in  case  of  doubt  the  preference  will  be  in  favor  of  the 
statutory  estate.  (MacConnell  v.  Lindsay,  131  Pa.  St. 
476;  Wood  v.  Wood,  83  N.  Y.  575.) 

The  equitable  rule,  whether  in  reference  to  equitable 
or  statutory  separate  property  of  the  wife,  is  that  the 
wife  may  charge  it  with  the  due  performance  of  her 
engagements  made  or  incurred  on  its  express  credit, 
or  for  its  benefit.  (Picard  v.  Heine,  L.  R.  5,  Ch.  274; 
Patrick  v.  Littell,  36  O.  St.  79.)  And  a  specific  agree- 
ment to  charge  her  separate  estate  is  not  necessary,  but 
the  conditional  right  and  her  intent  to  charge  her  estate 
may  be  inferred  from  the  surrounding  circumstances,  as 
where  she  promises  to  pay  for  services  when  she  receives 
her  rent.  (Conlin  v,  Cartrall,  64  N.  Y.  217;  2  Kent 
Com.  164;  Schoul.  D.  Rel.,  Sees.  136,  144.)  So  the 
wife  may  bind  her  separate  property  for  necessaries  for 
the  family,  if  made  on  its  credit  and  faith.  (85  N.  Y. 
516.)  But  it  must  be  clear  that  she  conti-acted  the  debt 
on  her  own  behalf  and  intended  to  bind  her  property. 

In  some  States  the  wife  before  she  can  carry  on  a 
business  in  her  own  name  is  obliged  to  register  her  in- 


100  THE  DOMESTIC  RELATIONS. 

tention  and  get  a  certificate,  which  relieves  the  husband 
of  his  responsibility  for  her  debts.  Other  States  require 
the  husband's  written  assent  to  the  wife's  power  to  trade. 
(Schoul.  D.  Rel.,  Sec.  166.)* 


*Tlie  husband  may  be  employed  as  agent  of  the  wife  to  manage 
her  separate  propcrtj'  witliout  subjecting  it  to  the  claims  of  his 
creditors.  (Buckley  v.  Wells,  33  N.  Y.  518;  Schoul.  D.  Rel., 
Sec.  153.) 


CHAPTER  III. 

SEPARATION   AND  DIVORCE. 

Sec.  329.     SEPARATION.— The  separation  of  a 
married  pair  is  to  be  distinguished  from  divorce,  as  it 
only  involves  a  cessation  of  domestic  intercourse  and 
not  a  dissolution  of  the  marriage.     The  parties     con- 
tinue united  in  form  but  divided  in  fact.    The  impedi- 
ments of  the  relation  still  exist  and  the  parties  simply 
escape  domestic  infelicities.     This  marital  condition  is 
against  public  policy,  and  the  law  only  recognizes  it 
where  unable  to  do  otherwise.    Thus  a  contract  for  fu- 
ture separation  is  treated  as  void,  but  by  statute  and  in 
equity  immediate  separation  of  the  parties  accompanied 
by  a  contract  for  the  support  of  the  wife  is  valid.     (Al- 
bee  V.  Wyman,  10  Gray  222;   Rev.  Stat.  Ohio,  Sec. 
3113.)     So  a  contract  for  the  support  of  the  wife  made 
after  separation  is  valid.      (Fox  v.  Davis,  113  Mass. 
255.)     And  the  equity  courts  generally  recognize  sep- 
aration deeds  so  far  as  they  concern  the  rights  of  third 
parties,  and  enforce  specific  performance  of  agreements 
providing  for  the  sui>port  of  the  wife  when  the  parties 
are  living  apart.     (Wilson  v.  Wilson,  I.  H.  of  L.  Cas. 
538;  Tallinger  V.  Mandeville,  113  N.  Y.  427;  35  Mich. 
110.)     But  there  is  some  authority  to  the  contrary,  and 
in  North  Carolina  the  doctrine  is  discarded.     ( St.  John 
V.  St.  John,  11  Ves.  530;  Collins  v.  Collins,  1  Phill.  Eq. 

(N.  C.)  153.) 
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Sec.  330.  SAME  SUBJECT  — ABANDON- 
MENT.— Where  the  wife  is  abandoned,  and  the  hus- 
band has  left  the  State,  the  law  recognizes  her  right  to 
contract,  sue,  and  be  sued  as  a  single  woman.  (Hay- 
ward  V.  Barker,  52  Vt.  429.)  In  some  States  she  is 
entitled  to  an  order  of  court  awarding  her  temporary 
alimony  or  support  out  of  his  property.  (60  Ind.  275.) 
And  this  though  she  has  made  a  contract  to  take  a 
stated  amount  for  her  support.  (140  Mass.  560.) 
Abandonment  of  the  wife  without  good  cause  is  by 
statute  made  a  cause  for  the  granting  of  alimony  in 
some  States,  and  if  continued  for  a  period  of  years  a 
cause  for  divorce.  (Ohio  Stat.,  Sec.  5702;  Schouler 
D.  Rel.,  Sec.  219.)* 

Sec.  331.  DIVORCE.— "On  two  points,"  says 
Schouler,  "English  and  American  jurists  seem  to  agree: 
first,  that  the  government  has  the  right  to  dissolve  a 
marriage  during  the  lifetime  of  both  parties,  provided 
the  reasons  are  weighty;  second,  that,  unless  those  rea- 
sons are  weighty,  husband  and  wife  should  be  divorced 
only  by  the  hand  of  death."     (D.  Rel.,  Sec.  220.)* 

The  law  recognizes  three  kinds  of  divorces: 

1.     Divorces  declaring  that  there  never  was  a  legal 

•Divorce  laws  have  constantly  given  rise  to  most  interesting 
and  earnest  discussions ;  and  men  differ  very  widely  in  their  con- 
clusions, while  all  admit  the  subject  to  be  of  the  most  vital  im- 
port^xncc  to  the  peace  of  families  and  the  welfare  of  nations. 
Some  favor  a  rigid  divorce  system  as  most  conducive  to  the  moral 
honUli  nf  Ihc  p((){)lo;  others  ur^e  a  lax  system  on  the  same 
ground.     (Srhonl.  D.  Rel.,  Sec.  220.) 
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marriage,  on  the  ground  of  the  nulHty  of  the  marriage 
contract. 

2.  Divorces  dissolving  the  marriage  contract  by  rea- 
son of  the  defendant's  misdoings;  this  is  called  an  ab- 
solute divorce  from  the  bonds  of  matrimony  (a  vin- 
culo) . 

3.  Divorces  from  bed  and  board  {a  mensa  et  thoro), 
being  a  partial  divorce  granted  in  some  jurisdictions 
for  the  less  heinous  offenses  against  marital  duty. 

Sec.  332.  SAME  SUBJECT— DIVORCES  OF 
NULLITY. — A  divorce  of  nullity  is  a  judicial  decree 
that  a  supposed  marriage  never  had  any  valid  legal 
existence.  Its  purpose  is  one  of  expediency  and  de- 
sirability in  having  a  void  or  voidable  marriage  deter- 
mined by  judicial  authority.  (2  Johns.  Ch.  343.)  The 
grounds  or  causes  of  granting  a  divorce  of  nullity  are: 
a  former  marriage  undissolved,  fraud,  impotence,  men- 
tal incapacity,  and  lack  of  age.  These  causes  have  been 
considered  in  our  first  chapter.  A  marriage  with  these 
defects  is  usually  valid  until  declared  void,  and  offspring 
are  legitimate.  (Birdzell  v.  Birdzell,  33  Ivans.  433). 
But  if  the  marriage  is  void  ab  initio  the  court  will  still 
render  a  decree  of  nullity.  (Waymire  v.  Jetmore,  22 
O.  St.  271.) 

Sec.  333.  SAME  SUBJECT— DIVORCES  AB- 
SOLUTE OR  "A  VINCULO."— The  chief  cause  for 
granting  an  absolute  divorce  is  adultery,  which  Schouler 
defines  as  "voluntary  sexual  intercourse  of  either  mar- 
ried party  with  some  one,  married  or  single,  of  the  op- 
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posite  sex,  other  than  the  offender's  own  spouse."  (D. 
Rel.,  Sec.  220b.)  The  only  State  not  recognizing  this 
as  a  cause  for  divorce  is  South  Carolina,  which  State 
aims  to  make  the  marriage  contract  terminable  by  death 

alone. 

But  adultery  is  not  the  only  cause  for  which  an  abso- 
lute divorce  is  granted.  Each  State  is  at  liberty  to  de- 
termine upon  what  grounds  divorces  shall  be  granted, 
and  having  done  so  and  obtained  jurisdiction  of  the 
parties,  its  action  is  valid  in  all  other  States,  however 
slight  the  grounds  have  been  made.  Thus,  in  States 
not  granting  partial  divorces  additional  causes  of  di- 
vorce are  given  as:  Extreme  cruelty,  gross  neglect  of 
duty,  habitual  drunkenness  for  a  period  of  years,  willful 
absence  for  a  specified  period  of  years  from  one  to 
five,  failure  to  support  when  able,  conviction  of  felony 
or  other  infamous  crime.  ( See  divorce  statutes  in  Ohio, 
Colorado,  South  Dakota  and  other  States.) 

In  all  jurisdictions  the  chief  causes  for  divorce  are: 
Adulterj%  cruelty  and  desertion,  the  other  specified 
causes  being  modifications  of  these.  (Schoul.  Dom. 
Rel.,  Sec.  220b,  and  note.) 

Sec.  334.  SAME  SUBJECT— PARTIAL  DI- 
VORCES.— A  partial  or  limited  divorce  from  bed  and 
board  is  yet  granted  in  some  States.  The  common 
law  did  not  allow  this  divorce  to  the  husband.  (Van 
Veghten  v.  Van  Veghten,  4  Johns.  Ch.  501.) 

New  York,  which  grants  an  absolute  divorce  only  in 
case  of  adultery,  grants  this  partial  divorce  for  a  limited 
time  or  for  life  for  the  following  causes:   1.  Cruel  and 
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inhuman  treatment;  2.  Such  conduct  on  the  part  of  the 
defendant  as  will  render  it  unsafe  for  the  jplaintiff  to 
live  or  cohabit  with  defendant;  3.  Abandonment  of 
plaintiff  by  defendant,  or  neglect  of  the  husband  to  pro- 
vide for  the  wife.  This  is  also  regulated  by  statutes  in 
the  various  States.  But  in  general  any  conduct  in  one 
of  the  parties  which,  to  the  reasonable  apprehension  of 
the  other,  renders  cohabitation  physically  unsafe  to  a 
degree  justifying  a  withdrawal  therefrom,  is  a  good 
cause.  (Evans  v.  Evans,  1  Hag.  Con.  310;  Bish.  M. 
&  D.  153.) 

Sec.  335.  DEFENSES  TO  A  SUIT  FOR  DI- 
VORCE.— Quite  uniformly  the  statutes  require  the 
causes  upon  which  the  divorce  is  granted  to  be  made 
out  by  other  evidence  than  that  of  the  injured  party, 
and  this  whether  the  defendant  contests  or  not.  So  a 
suit  for  divorce  may  be  defeated  because  of  the  con- 
nivance or  collusion  of  the  parties,  or  by  showing  that 
the  specified  offense  has  been  condoned  by  the  complain- 
ing party,  or  by  recriminating  the  plaintiff. 

1.  Connivance  is  the  corrupt  consent  of  a  party  to 
the  conduct  of  the  defendant,  of  which  he  or  she  after- 
wards complains.  The  libellant  or  plaintiff  desires  and 
intends,  or  at  least  is  willing  that  the  other  party  should 
err.  When  this  corrupt  intention  appears  on  both  sides 
the  divorce  will  be  refused,  as  it  is  only  to  be  granted 
for  cause  and  not  by  the  consent  of  the  parties.  (140 
Mass.  530.)  But  connivance  at  one  act  is  not  a  bar  to 
a  divorce  for  a  previous  act.     (142  Mass.  363.) 

2.  Collusion  in  marital  law  is  an  agreement  between 
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husband  and  wife  for  one  of  them  to  commit,  or  appear 
to  commit,  a  breach  of  the  marital  duty  in  order  that 
the  other  may  obtain  the  legal  remedy  of  divorce  or 
separation  as  for  the  real  injury.  This  collusion  may 
be  either  active  or  passive.  Active,  as  where  one  party 
agrees  to  commit  an  offense  to  give  grounds  for  a  di- 
vorce. (L.  R.  I.  Pro.  Div.  121.)  Passive,  as  where 
the  libellee  agrees  to  suppress  facts  which  might  con- 
stitute a  good  cause  of  defense.  (3  Hag.  Ec.  76.) 
Where  such  collusion  of  the  parties  can  be  shown  it  is 
a  bar  to  divorce. 

3.  Condonation  is  the  conditional  forgiveness  or  re- 
mission by  the  husband  or  wife  of  a  marital  offense 
which  the  other  has  committed.  This  forgiveness  is 
construed  to  be  upon  the  condition  of  being  ever  after- 
wards treated  with  conjugal  fidelity,  and  hence,  while 
a  complete  defense  to  past  acts,  a  subsequent  breach 
by  the  party  revives  the  original  remedy.  (2  Bish. 
M.  &  D.  269.)  Condonation  may  be  express  or  im- 
plied from  the  subsequent  cohabiting  of  the  parties. 
But  a  single  act  of  intercourse,  or  a  limited  return 
home  may  not  be  enough  to  condone  the  offense.  (27 
Wis.  252.)  And  the  remission  must  be  made  and  ac- 
cepted with  the  intention  of  conforming  to  the  condi- 
tions. (29  Ga.  718.)  The  husband  or  wife  must  have 
knowledge  of  the  act  condoned,  and  the  forgiveness 
must  be  free  and  not  obtained  by  fraud  or  false  prom- 
ises.    (73  111.  497.) 

4.     lU'crlmination  is  a  counter  charge  by  the  libellee 
or  defendant  of  a  cause  for  divorce  against  the  libellant. 
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The  rule  being  that  where  both  parties  are  in  default 
neither  can  obtain  a  divorce.  (12-1  Mass.  395;  72  N. 
C.  530.)  The  recrimination  must  be  in  kind  to  be  a 
defense  in  some  jurisdictions.  (Terhune  v.  Terhune, 
40  How.  Pr.  258.)  And  in  the  absence  of  statutes  it 
can  be  no  defense  to  a  cause  for  a  nullity  of  marriage 
only.  (2  Bish.  M.  &  D.,  77;  Schoul.  Hus.  &  Wife, 
Sees.  533-556.) 

Sec.  336.  EFFECT  OF  DIVORCE.— The  effect 
of  a  valid  and  complete  decree  of  dissolution,  or  abso- 
lute divorce,  upon  the  property  rights  of  the  parties  is 
substantially  that  of  death,  or,  rather,  annihilation. 
(Schoul.  D.  Rel.,  Sec.  221.)  And  unless  statutes  pre- 
scribe a  division  of  the  property,  or  a  decree  of  alimony 
is  rendered,  the  guilt  or  innocence  of  either  spouse  does 
not  affect  the  case.  The  divorce  bars  dower  and  courte- 
sy, right  of  administration,  and  property  rights  under 
the  statutes  of  distribution.  Local  codes  usually  save 
certain  rights  to  the  guiltless  party.  (Jordan  v.  Clark, 
81  111.  465;  Hunt  v.  Thompson,  61  Mo.  148;  Rev.  Stat. 
Ohio,  Sees.  5699,  5700;   111  U.  S.  523.) 

A  partial  divorce  from  bed  and  board  with  provision 
for  the  payment  of  a  gross  sum  as  alimony  does  not 
bar  dower  (Taylor  v.  Taylor,  93  N.  C.  418)  ;  but  where 
both  remarry  a  decree  in  favor  of  the  wife  with  pro- 
vision for  permanent  alimony,  bars  dower.  (Tatro  v. 
Tatro,  18  Nebr.  395;   S.  C,  53  Am.  Rep.  820.) 

Sec.  337.  ALIMONY.— Alimony,  in  divorce  law, 
is  the  means  of  support  which  the  court  compels  the 
offending  party  to  give  the  other  spouse.     It  may  be 
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given  temporarily  or  permanently,  and  before  or  after 
a  final  decree.  Permanent  alimony  may  be  enlarged 
or  diminished  by  decree,  and  may  continue  after  the 
death  of  the  offending  party.  (77  Me.  373.)  If  the 
wife  granted  alimony  remarries  the  com't  may  revoke 
or  reduce  her  alimony.  (Beadleston  v.  Beadleston,  103 
N.  Y.  57.)  By  statute,  provision  is  made  for  securing 
a  decree  for  alimony,  though  no  divorce  is  sought,  and 
the  grounds  for  granting  it  are  specifically  stated.  (Rev. 
Stat.  Ohio,  5702;  Graves  v.  Graves,  36  la.  310.) 

Sec.  338.  VOID  DIVORCES.— Divorces  may  be 
impeached  for  want  of  jurisdiction,  since  a  divorce  in  a 
foreign  jurisdiction  against  a  party  not  resident  there, 
and  not  personally  served  with  process,  and  who  has 
not  appeared,  is  void.  (People  v.  Baker,  76  N.  Y.  78; 
Roth  V.  Roth,  104  Ind.  35;  Hoffman  v.  Hoffman,  46 
N.  Y.  30.)  So  an  absolute  divorce  secured  by  fraud 
is  void.  (108  Mass.  590.)  Only  the  parties  can  ques- 
tion the  divorce,  and  even  the  children  are  not  per- 
mitted to  inquire  into  them.  (Baugh  v.  Baugh,  35 
Mich.  59.)* 


*In  the  present  work  many  things  found  in  other  books  have 
been  omitted,  partly  to  reduce  the  size  of  this  book,  partly  be- 
cause this  subject  is  one  regulated  largely  by  statute  in  the  dif- 
ferent States,  and  as  it  is  impossible  to  give  them  all  in  detail, 
only  the  general  principles  have  been  presented.  The  student  is 
referred  to  the  statutes  and  decisions  in  his  particular  State  for 
local  law. 


PART   II. 

PARENT  AND  CHILD. 


CHAPTER   I. 

Sec.  339.  PARENT  AND  CHILD  AS  A  DO- 
MESTIC RELATION.— The  second  of  the  domestic 
relations  is  that  of  parent  and  child,  and,  as  a  legal 
topic,  consists  of  those  natural  and  legal  rules  which 
fix  and  govern  the  respective  rights  and  duties  between 
parents  and  their  offspring.  It  is  the  most  universal 
relation  in  nature,  observes  Blackstone,  and  immediate- 
ly derived  from  that  of  husband  and  wife.  (1  Bl.  Com. 
446.) 

Sec.  340.  LEGITIMATE  AND  ILLEGITI- 
MATE CHILDREN.— All  children  are  not  born  in 
lawful  wedlock,  and  the  law  which  aimed  to  protect 
another  legal  relation,  that  of  marriage,  did  not  scruple 
to  deprive  offspring  born  out  of  wedlock  of  all  their 
natural  rights.  Hence  children  at  common  law,  and 
now,  are  either  legitimate  or  illegitimate,  and  the  rela- 
tion of  parent  and  child,  w^hich  by  law  of  nature  and 
reason  should  apply  equally  to  these  two  sorts  of  chil- 
dren, as  a  matter  of  law  does  not,  as  we  shall  see.  But 
first  of  legitimate  children. 

A  legitimate  child  at  the  common  law  is  one  who  is 
born  in  lawful  wedlock,  or  within  a  competent  time 

109 
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afterwards.  (1  Bl.  Com.  446.)  The  presumption  be- 
ing that  all  children  born  to  married  parents  were  le- 
gitimate, which  presumption  might  at  first  be  rebutted 
only  by  proving  the  impotency  of  the  husband  or  his 
absence  from  the  realm,  but  later  by  the  fact  of  the 
non-access  of  the  husband.  (Pendrell  v.  Pendrell, 
Stra.  Rep.  925;  2  Kent  Com.  211.)  At  the  civil  law 
the  parents  of  a  bastard  child  by  subsequently  marry- 
ing legitimated  the  child,  and  this  is  the  law  in  some 
American  States  (  Schoul.  Dom.  Rel.,  Sec.  226n),  but 
was  not  the  common  law,  nor  is  it  the  law  of  England 
now,  or  of  some  States. 

The  domicile  of  a  legitimate  child  is  determined  by 
and  follows  that  of  its  father.  (Van  Matre  v.  Sankey, 
148  111.  536.) 

Sec.  341.  ADOPTION. — By  adoption  is  meant  the 
taking  or  choosing  of  another's  child  as  one's  own.  It 
was  recognized  by  the  civil  law,  but  not  by  the  common 
law.  In  some  States  it  is  recognized,  and  the  local 
laws  point  out  the  method  to  be  followed.  In  some 
States  a  ^\Titten  instrument  must  be  executed  and  re- 
corded, and  the  proceedings  are  in  the  nature  of  a 
solemn  contract.  (Long  v.  Hewitt,  44  Iowa  363.)  The 
Massachusetts  statutes  provide  that,  by  a  judicial 
decree  rendered  upon  due  investigation,  any  person 
may  adopt  as  his  own  the  child  of  others;  and  the  child 
so  adopted  shall  be  deemed  for  the  purposes  of  inheritance 
.'iful  all  other  legal  consequences,  the  child  of  the  parents 
by  adoption,  the  same  as  if  born  to  them  in  lawful  wed- 
lock.    (Mass.  Gen.  Sts.,  c.  110.)     And  such  a  statute 
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is  not  unconstitutional  unless  interfering  with  vested 
rights.  (Sewall  v.  Roberts,  115  Mass.  262;  Eckford 
V.  Knox,  67  Tex.  200;  Schoul.  Dom.  Rel.,  Sec.  232; 
Rev.  Stat.  Ohio,  Sees.  3137-3140.) 

Sec.  342.  DUTIES  OF  PARENTS.— The  duties 
of  parents  to  their  legitimate  children,  Blackstone  ob- 
serves, consists  in  the  three  particulars  of  maintenance, 
protection  and  education.  (1  Bl.  Com.  446.)  In  the 
absence  of  statute,  protection  and  education  are  duties 
permitted  rather  than  enforced.  The  legal  duty  of  the 
parent  as  required  by  statutes  is  usually  that  of  sup- 
port. 

1.  Maintenance  or  Support. — This  duty  is  a  prin- 
ciple of  natural  law.  An  obligation  laid  on  the  parents 
not  only  by  nature  herself,  but  by  their  own  proper 
act  in  bringing  children  into  the  world.  By  begetting 
them  they  have  entered  into  a  voluntary  obligation  to 
endeavor,  as  far  as  in  them  lies,  that  the  life  w^hich  they 
have  bestowed  shall  be  supported  and  presented. 
Hence  the  children  have  the  perfect  right  of  receiving 
maintenance  from  their  parents.  (1  Bl.  Com.  447.) 
But  this  duty,  which, the  natural  instinct  of  affection 
prompts  the  parents  to  perform  voluntarily,  has  also 
been  enforced  by  the  municipal  law  of  all  well-regu- 
lated States.  The  civil  and  the  common  law  recognized 
this  duty  and  enforced  it  by  appropriate  sanctions. 
(Mortimore  v.  Wright,  6  M.  &  W.  482.)  And  modern 
State  statutes  impose  the  same  obligation  and  make  its 
neglect  a  misdemeanor.    (Rev.  Stat.  Ohio,  Sec.  3140-2.) 

But  the  obligation  is  qualified  when  the  child  is  able 
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to  assist  in  providing  for  itself,  or  where  the  child  has 
property  of  its  own  and  the  father  has  not.  And  in  the 
latter  case  a  court  of  equity  may  provide  for  the  child 
out  of  the  child's  property,  and  allow  the  parent  ex- 
penses incurred  by  him  for  the  child.  (2  Story's  Eq., 
Sec.  1354.)  Otherwise  the  parent  is  bound  to  maintain 
his  children  until  they  reach  the  age  of  majority.  (2 
Kent  Com.  192.) 

Blackstone  thus  states  the  limitation  on  the  duty  of 
parent  to  support  his  children:  "No  person  is  bound 
to  provide  a  maintenance  for  his  issue,  unless  where 
the  children  are  impotent  and  unable  to  work,  either 
through  infancy,  disease  or  accident,  and  then  is  only 
obligated  to  find  them  with  necessaries,  the  penalty  on 
refusal  being  no  more  than  20s.  a  month."*  And  this 
in  general  is  the  effect  of  our  modern  statutes,  which 
seek  only  to  compel  the  parent  to  provide  for  blind, 
lame,  or  impotent  offspring,  or  until  the  child  is  able 
to  provide  its  o^vn  support.  (Schoul.  Dom.  Rel.,  Sec. 
236;  2  Kent  Com.  190.) 

The  stepfather  is  not  bound  to  support  his  step- 
child unless  he  is  taken  into  the  home  and  provided  for 


*1  Bl.  Com.  449.  And  in  the  same  connection  he  says:  "For 
tlic  policy  of  our  laws,  which  are  ever  watchful  to  promote  in- 
dustry, did  not  mean  to  compel  a  father  to  maintain  his  idle  and 
lazy  children  in  ease  and  indolence;  but  thought  it  unjust  to 
oblige  the  parent  against  his  will,  to  provide  them  with  super- 
fluities, and  other  indulgences  of  fortune,  imagining  they  might 
trust  to  the  impulse  of  nature  if  the  children  were  deserving  of 
such  f.'ivors."     (Idem.) 
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and  accepted  practically  as  one  of  the  family.     ( Smith 
V.  Rodgers,  24  Kans.  140.) 

After  the  father's  death  or  in  case  of  his  disability 
the  mother  is  bound  to  support  the  children  if  able. 
(Dedham  v.  Natick,  16  Mass.  140.)  But  if  the  child 
has  property,  such  property  will  be  used  without  calling 
on  the  mother.  (Pierce  v.  Pierce,  64  Wis.  72  S.  C; 
54  Am.  Rep.  581.) 

2.  Protection. — A  parent  is  permitted  rather  than 
enforced  in  regard  to  this  duty.  The  law  permits  the 
parent  to  uphold  children  in  their  law  suits  without 
being  guilty  of  the  legal  crime  of  maintaining  quarrels, 
and  justifies  an  assault  and  battery  committed  in  de- 
fense of  the  persons  of  one's  children.  (1  Bl.  Com. 
450.) 

3.  Education. — This,  too,  is  a  moral  rather  than  a 
legal  duty.  Compulsory  education  has  not  prevailed 
in  this  country,  and  where  tried  has  not  been  kept  up. 
The  parent  would  doubtless  be  compelled  to  f)ermit 
minor  children  to  attend  school  where  the  law  required 
their  attendance.  The  question  of  education  may  arise 
under  the  father's  will  providing  for  it,  and  will  be  fol- 
lowed as  prescribed.  Where  the  question  arises  as  to 
the  child's  religious  training  after  the  death  of  the 
parent,  the  last  will  may  control,  or  the  court  may  de- 
cide as  it  seems  best  for  the  interests  of  the  children. 
(Schoul.  D.  Rel.,  Sec.  235.)  A  reasonable  education 
may  be  regarded  as  a  necessary,  but  such  an  education 
does  not  include  a  trade  or  profession,  or  the  so-called 
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higher  education.     {Turner  v.  Gaither,  82  N.  C.  357; 
16  Vt.  683;  47  111.  290.)     See  post.,  Sec.  379. 

Sec.  343.    THE  CHILD  AS  AGENT  OF  THE 
FATHER. — The  father  is  not  bound  for  the  debts  or 
contracts  of  his  child  in  the  absence  of  an  express  or 
miplied  authority  given  the  child.     (Cromwell  v.  Ben- 
jamin, 41  Barb.  558.)     But  very  slight  circumstances 
may  raise  the  implied  assent  of  the  parent.     (Bradford 
V.  Bradford,  32  111.  App.  461.)      The  father  is  com- 
pelled to  discharge  his  legal  and  moral  obligations  as  a 
parent,  and  must  provide  suitable  necessaries  for  his 
minor  children,  but  is  not  to  be  bound  by  every  act 
of  an  imprudent  child.     Where   the   infant   resides   at 
home  and  is  properly  supplied  by  the  father,  a  person 
furnishing  the  child  necessaries  cannot  bind  the  father 
unless  he  authorized  the  purchase.      (Clinton  v.  Row- 
land, 24  Barb.  634.)     The  parent's  contract,  or  failure 
to  supply  the  infant,  must  appear  if  he  is  to  be  bound. 
(159  Pa.  St.  489.)     Where  the  father  knows  the  cir- 
cumstances of  his  child's  contract  and  makes  no  objec- 
tion he  will  be  bound,  as  where  he  knew  that  another 
was  boarding  his  minor  child  with  expectation  of  re- 
ward.    (Clark  v.  Clark,  46  Conn.  586;  Swain  v.  Tyler, 
26  Vt.  9.)     In  Mortimor  v.  Wright,  6  M.  &  W.  482, 
it  is  said,  that  "in  point  of  law  a  father  who  gives  no 
authority,    and    enters    into   no    contract,    is   no   more 
liable  \'()v  goods  supplied  to  his  son  than  a  brother,  or 
an  uncle,  or  a  mere  stranger  would  be."    And  in  gen- 
eral the  child  has  no  authority  to  bind  the  father  as  his 
agent  unless  an   express  authority  is  given   or  to  be 
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legally  infeiTcd,  and  the  dealer  supplying  the  goods 
must  see,  at  his  peril,  that  the  goods  suppHed  are  nec- 
essaries according  to  the  situation  and  condition  of 
the  infant.  (Gotts  v.  Clark,  78  111.  229.)  At  majority 
the  child  is  presumed  to  supply  his  own  necessaries, 
and  though  the  son  still  live  with  the  father,  and  the 
goods  are  supplied  at  the  request  of  the  father,  the  son 
alone  is  bound.  (Boyd  v.  Sappington,  4  Watts  247.) 
And  a  child  to  be  able  to  bind  a  parent  while  from 
home  for  necessaries  supplied  him  must  not  have  left 
against  the  wishes  of  the  parent.  (Raymond  v.  Loyd, 
10  Barb.  485.)  A  parent  is  usually  held  liable  for  the 
expense  of  a  decent  burial  of  a  deceased  minor  child. 
(Sullivan  v.  Horner,  41  N.  J.  Eq.  299.) 

Sec.  344.  RIGHTS  OF  THE  PARENTS.— The 
power  of  parents  over  their  children,  according  to 
Blackstone,  is  derived  from  and  incident  to  their  duty. 
The  power  being  given,  partly  to  enable  the  parent 
more  effectually  to  perform  his  duty,  and  partly  as  a 
recompense  for  the  care  and  trouble  incident  to  a  proper 
discharge  of  it.  (1  Bl.  Com.  452.)  The  parent's  power 
includes  the  right  to  correct  the  child,  the  right  to  his 
custody,  and  to  receive  his  earnings  and  services. 

Sec.  345.  SAME  SUBJECT— CORRECTION.— 
At  the  ancient  Roman  law  the  father  had  the  power 
of  life  and  death  over  his  children,  upon  the  principle 
that  he  who  gave  had  the  right  to  take  away.  The 
English  common  law,  while  recognizing  the  power  of 
the  parent  to  correct  the  child,  reduced  the  power  to 
that  sufficient  to  keep  the  child  iii  order  and  obedience. 
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Thus  the  father  may  lawfully  chastise  a  child  in  a  rea- 
sonable manner.  (1  Bl.  Com.  452;  Van  Valkenburg 
V.  Watson,  13  Johns.  480.)  The  parent  is  responsible 
for  the  abuse  of  the  right,  and  may  be  indicted  and 
found  guilty  of  manslaughter,  or  even  murder,  in  a 
proper  case.  (Queen  v.  Edwards,  8  Car.  k  P.  611; 
Fletcher  v.  People,  52  111.  395.) 

Sec.  346.  SAME  SUBJECT— CUSTODY  OF 
THE  CHILD.— The  father  has  the  primary  right  to 
the  custody  of  his  children,  and  on  his  death  may  ap- 
point a  guardian,  but  the  mother  generally  succeeds 
to  the  natural  rights  of  the  father.  (People  v.  Olm- 
stead,  27  Barb.  9.)  And  this  was  a  plain  principle  of 
the  common  law,  that  the  father  possessed  the  para- 
mount right  to  the  custody  and  control  of  his  minor 
children,  and  to  superintend  their  education  and  nur- 
ture. (1  Bl.  Com.  453.)  If  the  father  is  shown  unfit, 
he  may  be  dei:)rived  of  the  custody  of  his  child,  and  the 
court  will  appoint  a  guardian  or  transfer  it  to  the 
mother.  (13  Johns.  418.)  So  the  court  may  deprive 
both  parents  of  the  custody  if  the  interests  of  the  child 
demand.     (2  Kent  Com.  205.) 

In  case  of  the  divorce  of  the  parents  the  court  grant- 
ing tlic  decree  usually  awards  temporary  custody  of 
the  children  while  the  suit  is  pending,  and  permanent 
custody  upon  final  decree  to  the  parent  most  able  and 
(it  to  proxidc  f'oi-  tlie  child,  or  the  court  may  ignore 
tlic  |);ir(nt.s  and  j)rovide  a  guardian  for  the  children. 
(2  Bish.,  M.  &  D.,  Sees.  526,  530;  Bryon  v.  Lyon,  104 
M(l.  227;  In  re  Bort,  25  Kans.  306.)     The  tendency  is 
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to  treat  the  parents  equally  in  regard  to  their  rights  to 
the  custody  of  the  children.  (Schoul.  Dom.  Rel.,  Sec. 
249n.)  The  wishes  of  the  child  may  also  be  consulted 
if  he  is  of  years  of  discretion. 

Parents  may  relinquish  their  right  to  custody  by  a 
contract  of  apprenticeship,  or  by  permitting  the  child 
to  be  adopted  by  others.  So,  where  a  child  has  been 
surrendered  to  a  third  person  or  relatives,  and  been 
supported  by  them,  if  in  the  interest  of  the  child,  the 
court  will  not  award  custody  to  the  parents.  (Browne 
Dom.  Rel.,  78.) 

Proceedings  in  regard  to  custody  of  children  are 
usually  conducted  by  the  writ  of  habeas  corpus,  but  as 
the  writ  is  for  the  purpose  of  inquiring  into  an  illegal 
restraint  and  of  freeing  the  person  from  it,  the  court  is 
not  bound  to  decide  who  is  entitled  to  the  guardianship 
or  deliver  the  child  to  the  custody  of  any  particular  per- 
son, but  in  its  discretion  it  may  do  so.  (Schoul.  Dom. 
Rel.,  Sec.  249,  and  cases  cited.) 

Sec.  347.  SAME  SUBJECT— SERVICES  AND 
EARNINGS.— The  parent  is  entitled  to  his  child's 
services  and  earnings  until  he  is  of  age,  unless  he 
emancipates  the  child  and  compels  him  to  support  him- 
self. (1  Bl.  Com.  453;  Gale  v.  Parrot,  1  N.  H.  28; 
Hall  V.  Hall,  44  N.  H.  293) .  After  coming  of  age  the 
child  is  entitled  to  his  wages  and  earnings,  but  if  he  re- 
mains with  the  father  wages  cannot  be  recovered  in 
the  absence  of  a  special  agreement.  (15  Barb.  444.) 
The  right  of  action  to  recover  for  the  services  of  the 
minor  is  presumed  in  the  parent.     (Dufield  v.  Cross, 
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12  111.  397.)  And  the  father  may  charge  for  services 
rendered  by  his  son  as  though  his  own  work.  (Brown 
V.  Ramsay,  5  Dutch.  117.)  So  a  minor  child  hired 
under  an  agreement  with  the  father  cannot  be  dis- 
charged and  rehu-ed  under  a  new  contract,  without  the 
notice  of  the  parent.  And  where  this  is  done  the 
parent  may  adopt  the  new  contract  and  claim  what  is 
due,  or  repudiate  it,  and  claim  the  value  of  the  child's 
services.     (Sherlock  v.  Kimmel,  75  Mo.  77.) 

The  parent  may  voluntarily  relinquish  his  right  to 
his  child's  earnings  and  services,  and  this  will  not  be  in 
fraud  of  creditors,  if  done  in  good  faith,  though  the 
father  be  insolvent.  (Wilson  v.  :Mc:Millan,  62  Ga.  16.) 
This  relinquishment  is  called  Emancipation.  So  a 
parent  may  by  delay  and  laches  forfeit  the  right  of 
action  for  his  son's  wages,  as  where  the  minor  is  work- 
ing for  a  monthly  wage  to  be  paid  to  himself,  and  the 
father,  knowing  of  the  agreement,  gives  no  notice  of 
his  objection  until  the  work  is  done  and  payment  made 
to  the  child.     (Smith  v.  Smith,  30  Conn.  111.) 

Payment  of  wages  to  a  minor  son,  where  he  is  known 
l)y  his  cmi)loyer  to  have  been  less  than  twenty-one  at 
the  time  of  making  the  contract,  furnishes  no  defense 
to  an  action  by  the  father,  who  had  no  knowledge  of 
liis  hiring  until  the  wages  were  earned.  (White  v. 
Henry,  24  Me.  531.)  But  the  pay,  bounty  and  prize- 
money  of  minors  enlisted  in  the  army  or  navy  of  the 
rnil((l  States  are  held  to  belong  to  the  infant,  as  the 
contract  is  j)crsonal.  (Cadwell  v.  Sherman,  145  111. 
.•M.8;  Schoul.  Dom.  Rel.,  Sec.  252a.) 
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A  widow  is  entitled  to  the  wages  and  services  of  her 
minor  child  if  not  emancipated  or  under  the  control  of 
a  guardian.  (Hammond  v.  Corbett,  50  N.  H.  501.) 
But  not  after  her  remarriage.  (Williams  v.  Hutchin- 
son, 5  Barb.  122.) 

The  right  does  not  extend  to  stepchildren,  and  where 
they  are  voluntarily  supported  the  stepfather  cannot 
claim  their  earnings,  nor  on  the  other  hand  can  they 
recover  from  him  for  services  rendered.  (Smith  v. 
Rodgers,  24  Kans.  140;  Browne  Dom.  Rel.,  80.) 

Sec.  348.  THE  CHILD'S  PROPERTY.— As  a 
general  rule  the  parent  has  no  right  to  the  child's  sep- 
arate property  or  real  estate.  But  clothing  and  other 
articles  given  the  child  by  the  parent  is  the  property  of 
the  parent.     (Prentice  v.  Decker,  49  Barb.  2.) 

Usually,  where  gifts,  legacies,  distributive  shares,  and 
the  like,  come  to  a  minor  child,  as  his  own  property, 
a  guardian  is  appointed  to  hold  and  manage  it  during 
his  minority.  (Keeler  v.  Fassett,  21  Vt.  539.)  And 
under  no  pretext  may  the  father  appropriate  such  funds 
to  himself,  or  to  pay  his  debts.  And  a  payment  of 
such  funds  by  the  personal  representative  or  trustee  to 
the  father  makes  such  person  responsible  for  its  re- 
payment to  the  child.  (Perry  v.  Carmichael,  95  111. 
519.)  And  the  same  protection  is  afforded  the  child's 
lands.  (GujTin  v.  McCauley,  32  Ark.  97.)  The  parent 
is  called  the  natural  guardian  of  the  child,  but  this  gives 
no  right  to  control  or  manage  the  child's  separate  prop- 
erty.    (Schoul.  Dom.  Rel.,  Sec.  255.) 
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Sec.  349.  PARENT'S  RIGHT  OF  ACTION 
FOR  INJURIES  TO  CHILD.— The  parent  has  a 
right  of  action  for  expenses  and  loss  of  services  of  the 
child  caused  by  the  negligence  or  wrongful  act  of  an- 
other. (Hatfield  v.  Roper,  21  Wend.  615.)  The  action 
being  founded  on  the  loss  of  service,  the  English  courts 
hold  that  for  an  injury  to  a  child  too  young  to  be  of 
service  the  action  would  not  lie.  (Hall  v.  Hollander, 
4  B.  &  C.  660.)  But  the  rule  is  more  liberal  in  this 
country,  and  while  it  is  doubtful  if  the  father  can  be 
deprived  of  his  right  to  sue  for  loss  of  services  on  ac- 
count of  child's  youth,  it  is  held  that  the  expenses  to 
which  the  parent  is  put  may  be  recovered.  (Dennis  v. 
Clark,  2  Cush.  347;  Sykes  v.  Lawlor,  49  Cal.  236.) 
The  father  being  dead,  the  mother  may  maintain  the 
action.  (County  Com.  v.  Hamilton,  60  Md.  340.)  The 
recovery  may  extend  to  and  cover  a  prospective  loss  of 
sendee.     (Drew  v.  Railroad,  26  N.  Y.  49.) 

The  child  may  be  living  with  and  in  the  service  of 
another,  and  if  the  parent  has  not  relinqjiished  the 
right  to  its  service  the  action  lies.  (Arnold  v.  Norton, 
25  Conn.  92.)  The  culpable  negligence  of  the  parent 
always  defeats  or  forfeits  his  right  of  action  ( Smith  v. 
Railway,  92  Pa.  St.  450;  21  Wend.  615.) 

Tlie  parent  has  an  action  for  the  enticing  away  or 
abducting  of  a  child,  or  for  the  seduction  of  a  daughter. 
.The  recovery  here  is  also  based  on  a  loss  of  service,  and 
injiiiv  to  the  cliild  will  not  suffice,  but  the  service  need 
only  be  slight.  (Vassal  v.  Cole,  10  Mo.  634;  Kennedy 
V.   Shcfl,    no   Mass.   147;  Browne  Dom.   Rel.,   82-3.) 
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The  action  of  seduction  may  be  maintained  by  the 
mother  after  the  father's  death,  if  the  daughter  was 
actually  in  her  service.  (Davidson  v.  Abbott,  52  Vt. 
570.)  And  the  action  may  be  maintained  by  any  one 
standing  in  the  parent's  place.  The  damage  when  re- 
covered for  seduction  is  not  restricted  to  the  loss  of  serv- 
ice, but  may  include  distress  of  mind  and  loss  of  society. 
(Browne  Dom.  Rel.,  84.) 

By  the  common  law  the  parent  had  no  right  of  ac- 
tion for  an  injury  causing  the  instantaneous  death  of 
the  child,  as  there  would  be  no  loss  of  service  during  a 
lingering  sickness,  nor  could  he  recover  burial  expenses. 
(Osborn  v.  Gillett,  L.  R.  8  Ex.  88.)  But  State  stat- 
utes have  remedied  this  too  technical  rule  of  the  common 
law  by  allowing  the  parent  to  recover  for  the  loss  of 
a  child  caused  by  the  negligence  of  others.  (121  ]Mo. 
227;   95  Cal.  510.) 

Sec.  350.  PARENT'S  LIABILITY  FOR 
CHILD'S  TORTS.— The  parent  is  not  liable  in  dam- 
ages for  the  torts  or  wrongs  of  his  child  committed  with- 
out his  knowledge,  consent,  participation  or  sanction, 
and  not  in  the  course  of  his  employment  of  the  child* 
(Schoul.  Dom.  Rel.,  Sec.  263.) 

A  Pennsylvania  case  holds  the  parent  responsible  for 
an  act  done  by  the  son  when  they  ride  together,  and 
the  act  is  committed  in  the  father's  presence.  (Strohl 
V.  Levan,  39  Pa.  St.  177.)  But  in  Missouri  the  father 
was  not  held  responsible  for  an  independent  assault 
committed  by  his  infant  son,  without  his  sanction. 
(Baker  v.  Haldeman,  24  Mo.  219.)     But  if  it  can  be 


122  THE  DOMESTIC  RELATIONS. 

shown  that  the  father  participated  in  or  sanctioned  the 
wrong  he  may  become  liable  (Hoverson  v.  Noker,  60 
Wis.  511.)  And  the  parent  is  liable  for  the  child's 
negligence  in  his  service.  (Teagarden  v.  Powers,  66 
Cal.  368.) 

The  infant  is  answerable  for  his  torts  out  of  his  own 
estate  if  old  enough  to  have  known  better  than  to  have 
done  the  wrong.  (Campbell  v.  Stakes,  3  Wend.  137; 
45  Kans.  423.) 

If  the  tort  is  committed  while  the  child  is  acting  as 
the  agent  of  the  father,  the  rule  as  to  the  liability  of  a 
principal  applies.     (86  Ind.  476.) 

Sec.  351.  DUTIES  OF  CHILDREN.— The 
moral  duty  of  the  child  to  the  parents  is  to  honor  and 
obey  them.  The  common  law  did  not  imj^ose  the  obli- 
gation of  support.  (Edwards  v.  Davis,  16  Johns.  281; 
2  Kent  Com.  207.)  The  imperfect  obhgation  of  the 
child  to  support  aged  and  indigent  parents  has  been 
remedied  by  statute  in  most  States,  which  require  the 
chihh-en  to  support  them  if  able  to  do  so.  (Schoul. 
Dom.  Rel.,  Sec.  265;  N.  Y.  Rev.  Stat.,  p.  614.)  And 
for  necessaries  furnished  to  parents  at  the  request  of  a 
grown  child,  the  latter  is  chargeable,  and  he  is  also  liable 
to  contribute  for  necessaries  furnished  by  other  children 
at  his  request.  (45  N.  H.  558;  Stone  v.  Stone,  32 
Conn.  142.) 

Sec.  352.  RIGHTS  OF  CHILDREN,  EMAN- 
CIPATION.—The  rights  of  children  include  those 
which  we  have  already  considered,  as  support,  the  power 
t^)  bind  the  i)arcnt  as  agent,  etc.    Again,  a  father  may 
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emancipate  his  minor  child  and  thus  give  him  a  right 
to  his  own  earnings.  This  term  is  borrowed  from  the 
Roman  law,  where  it  referred  to  the  formality  of  en- 
franchisement by  the  father.  Under  our  law  the  eman- 
cipation, or  freeing  from  parental  control,  may  be  by  a 
written  instrument  or  by  a  parol  agreement,  or  it  may 
be  inferred  from  the  conduct  of  the  parent.  Its  effect 
is  to  give  the  child  the  right  to  his  own  wages,  the  dis- 
posal of  his  own  time,  and,  in  a  great  measure,  the 
control  of  his  own  person;  and,  on  the  other  hand,  to 
relieve  the  parent  of  all  legal  obligation  to  support. 
( Nightingale  v.  Withington,  15  Mass.  272.)  See 
Schoul.  Dom.  Rel.,  Ch.  5,  Part  III. 

Sec.  353.  VOLUNTARY  CONVEYANCES.— 
Voluntary  gifts  or  conveyances  to  children  are  treated 
as  in  the  case  of  husband  and  wife;  while  not  favored, 
they  ^\^11  be  supported  if  executed  and  not  in  fraud  of 
creditors.  (Oakes  v.  Oakes,  16  111.  106;  Brown  v. 
Scott,  7  Vt.  57;  Schoul.  Dom.  Rel.,  Sec.  270,  and 
cases. ) 

Sec.  354.  ILLEGITIIMATE  CHILDREN.— By 
the  common  law  an  illegitimate  child  has  no  rights,  as 
he  was  regarded  as  "filius  nullius."  A  bastard  was  in- 
capable of  being  heir  to  any  one;  could  have  no  heu-s 
save  of  his  own  body,  and  could  have  no  surname  save 
by  reputation.     (1  Bl.  Com.  459.)* 


*This  harsh  rule  of  the  common  law  was  not  from  any  excess 
of  virtue  In  the  lawgivers  of  that  day,  but  a  part  of  the  settled 
principles  of  the  aristocracy  to  prevent  their  licentiousness  from 
having  any  effect  upon  the  monopoly  of  property  which  they 
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Statutes  have  modified  the  common  law  doctrine,  and 
the  mother  and  the  bastard  child  can  mutually  inherit. 
(Stimson,  Stat.  Law,  Sees.  3151-4.)  So  by  statute  it 
is  provided  in  some  States  that  if  the  parents  of  illegiti- 
mate children  afterwards  marry  the  children  become  le- 
gitimate. Also  by  statute  the  father  may  render  an 
illegitimate  child  legitimate  by  receiving  it  into  the  fam- 
ily and  treating  it  as  a  legitimate  child.  ( Schoul.  Dom. 
Rel.,  Sec.  226n.) 

The  mother  is  ordinarily  o^bliged  to  maintain  an  ille- 
gitimate child.  But  now  in  most  States  a  method  is 
provided  whereby  the  declared  father  may  be  compelled 
to  provide  for  his  illegitimate  child. 

In  most  States  the  illegitimate  children  inherit  the 
mother's  estate  share  and  share  alike  with  the  legitimate 
children.  (Stimson,  Sec.  3151.)  If  the  illegitimate 
child  has  children  they  inherit  as  if  the  parent  were 
legitimate.  If  an  illegitimate  person  dies  intestate  with- 
out issue,  the  estate  goes  to  the  surviving  husband  or 
wife,  and  if  unmarried  to  the  mother  or  next  of  kin. 
(Stimson,  Sec.  3154.) 


souf^ht  to  establish  and  perpetuate.  No  matter  how  many  il- 
k'gitliuatc  children  the  great  lord  might  have,  his  estate  vested  by 
law  in  a  single  legitimate  male  heir,  and  thus  was  the  supremacy 
of  an  hereditary  aristocracy  made  permanent. 


PART  III. 

GUARDIAN  AND  WARD 


CHAPTER  I. 

Sec.  355.    PERSONS  IN  LOCO  PARENTIS.— 

Sometimes  it  is  necessary  for  the  law  to  accept  or  desig- 
nate a  person  to  act  for  or  in  place  of  a  parent,  in  the 
care,  custody  and  control  of  infants,  or  of  persons  in- 
capacitated to  care  for  themselves.  Such  persons,  as 
regards  their  general  rights  and  duties,  are  said  to  be 
"in  loco  parentis,"  that  is,  a  parent  for  the  time  being. 
Thus  the  relation  of  guardian  and  ward,  Blackstone 
observes,  bears  a  near  resemblance  to  that  of  parent 
and  child,  and  is  plainly  derived  from  it;  the  guardian 
being  only  a  temporary  parent,  that  is,  for  so  long  a 
time  as  the  ward  is  an  infant,  or  under  age.  (1  Bl. 
Com.  460.)  So  the  instructor  or  teacher  who  has  the 
care  of  the  minor's  education  and  instruction,  is  said  to 
stand  in  loco  parentis,  and  to  have  the  power  to  restrain 
and  correct  the  pupil  to  the  extent  that  may  be  neces- 
sary to  answer  the  purpose  for  which  he  is  employed. 
(1  Bl.  Com.  453.)* 

Sec.   356.       GUARDIANSHIP     DEFINED.— 
Guardianship  arises  when  one  person  is  entrusted  by 

*See  post.  Sec.  372. 
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law  with  the  interests  of  another,  who  from  youth,  inex- 
perience, mental  weakness  or  other  cause  is  disqualified 
from  acting  for  himself.  The  person  so  entrusted  is 
called  the  "guardian,"  and  the  individual  whose  person 
or  property  is  entrusted  to  the  guardian  is  called  the 
"ward." 

Sec.  357.  GUARDIANSHIP  AT  COMMON 
LAW. — At  common  law  there  were  a  variety  of  guar- 
dianships which  are  now  obsolete,  or  are  replaced  by 
statutory  enactments,  or  changed  by  the  form  of  our 
institutions.  (2  Kent  Com.  221.)  Blackstone  men- 
tions three  species  of  guardians  recognized  by  the  com- 
mon law,  as,  guardians  by  nature,  guardians  for  nur- 
ture, and  guardians  in  socage.  (1  Bl.  Com.  461.)  The 
parents  were  the  natural  guardians ;  first  the  father  and 
then  the  mother.  The  parents  were  also  the 
guardians  for  nurture,  and  this  applied  to  the 
children  who  by  the  English  law  were  not  to 
be  heirs;  it  continued  until  the  child  reached  the  age 
of  fourteen.  If  there  were  no  parents  a  discreet  person 
was  assigned  to  maintain  and  educate  the  infant.  Guar- 
diansliip  in  socage  arose  wiiere  the  minor  was  entitled  to 
an  estate  in  lands,  and  the  policy  of  the  common  law  de- 
manded that  the  guardianship  should  be  entrusted  to  the 
next  of  kin  incapable  of  inheriting  from  the  ward,  to  re- 
move the  tem])tation  for  the  guardian  to  abuse  the  trust. 
The  guardian  in  socage  retained  possession  of  the  ward's 
property  until  he  attained  the  age  of  fourteen,  when  he 
could  choose  his  own  guardian. 

By  12  Car.  2,  c.  24,  the  father  might  appoint  a  testa- 
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mentary  guardian  for  the  person  and  property  of  his 
minor  children  until  they  attain  the  age  of  twenty-one. 
(1  Bl.  Com.  462.) 

The  lord  chancellor  as  the  delegated  agent  of  the  king 
was  recognized  as  the  general  and  supreme  guardian 
of  all  infants,  as  well  as  idiots  and  lunatics.  Guardians 
might  act  on  the  advice  and  direction  of  the  chancellor 
in  dealing  with  their  ward's  estate,  and  were  responsible 
to  the  court  of  chancery  for  any  abuse  of  their  trust,  and 
might  be  removed  by  such  court.     (1  Bl.  Com.  463.) 

Sec.  358.  GUARDIANSHIP  IN  THE  UNIT- 
ED STATES. — The  common  law  relating  to  guar- 
dianship has  been  largely  replaced  by  legislation  in  the 
various  States  of  the  Union.  And  the  whole  subject  is 
controlled  in  a  great  measure  by  local  statutes.  There 
are  fewer  kinds  of  guardians,  and  outside  of  guardian- 
ship by  nature,  or  the  parental  right  of  custody  of  the 
child's  person,  when  not  unfit,  the  common  law  is  en- 
tirely superseded.  (Schoul.  Dom.  Rel.,  Sec.  290.)  We 
have  testamentary  guardians,  and  chancery  or  probate 
guardians,  but  the  distinction  lies  in  the  method  of  ap- 
pointment and  not  otherwise.  There  is  a  distinction 
between  the  various  courts  known  as  probate,  orphans', 
ordinary's  and  surrogate's,  and  the  chancery  courts. 
While  the  former  have  been  vested  with  jurisdiction  to 
appoint  guardians,  and  to  exercise  a  control  over  them 
similar  to  that  exercised  by  the  court  of  chancery  in 
England,  and  sometimes  to  the  exclusion  of  the  chan- 
cery courts,  yet  unless  the  terms  are  exclusive  the  court 
of  chancery  still  retains  its  general  supervision.     (Mat- 
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ter  of  Andrews,  I  Johns.  Ch.  99;*  Rev.  Stat.  Ohio,  Tit. 
II,  Ch.  3.) 

Sec.  359.  SAME  SUBJECT— THE  PARENTS 
AS  NATURAL  GUARDIANS.— Quite  generally 
the  father,  and  on  his  death  the  mother,  is  regarded  as 
the  natural  guardian  of  the  person  of  the  ward,  but 
neither  parent  is  recognized  as  the  guardian  of  the  prop- 
erty coming  to  the  child  by  gift,  devise,  etc.,  unless  so 
appointed  by  a  court  of  competent  jurisdiction.  (1 
Johns.  Ch.  3;  Schoul.  Dom.  Rel.,  Sec.  298.) 

Sec.  360.  APPOINTMENT  OF  GUARDIANS. 
— Guardians  derive  thedr  authority  either  from  the  law, 
as  in  the  case  of  natural  guardians,  or  from  a  special 
appointment.  The  special  appointment  may  be  by  the 
parent,  by  the  infant  himself,  or  by  a  competent  court. 

The  legal  authority  of  the  parent  to  the  custody  of 
minor  children  we  have  already  noticed  under  the  head 
of  parent  and  child.  But  at  the  death  of  the  parents 
the  next  of  kin  do  not  succeed  to  then-  right  of  natural 
guardianship.  The  mother  of  a  bastard  child  is  its  natu- 
ral guardian  and  not  the  putative  father.  (Wright  v* 
Wright,  2  Mass.  109;  2  Kent  Com.  223.) 

*Schouler  explains  the  origin  of  probate  and  other  special 
courts  with  partial  chancery  jurisdiction,  by  the  fact  that  at  the 
origin  of  our  country  tlie  ecclesiastical  or  spiritual  courts  had 
charge  of  testamentary  matters  and  the  control  of  orphans  and 
their  estate.  Our  system  necessitated  special  courts  with  probate 
jurisdiction,  as  the  church  had  been  denied  authority  in  temporal 
matters.  Later  a  prejudice  to  the  expensive  chancery  proceedings 
of  r'ngland  caused  these  courts  to  be  given  jurisdiction  of  equity 
matters  also,  and  now  their  power  has  become  so  fixed  as  to  oust, 
in  some  cases,  the  chancery  courts.     (Dom.  Rel.,  Sec.  291.) 
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Sec.  360.  SAME  SUBJECT— APPOINTMENT 
BY  THE  PARENT.— A  father  or  mother  may,  by  a 
written  instrument,  usually  a  deed  or  ^\^ll,  appoint  a 
guardian  for  the  person  or  property,  or  both,  of  his  or 
her  minor  children.  This  is  called  testamentary  guar- 
dianship, and  at  the  old  law  guardians  thus  appointed 
needed  no  further  qualifications,  not  even  the  probate 
of  the  will  appointing  them.  But  as  testamentary  guar- 
dianship is  now  regulated  by  the  local  statutes,  and  as 
these  usually  require  a  decree  confirming  the  appoint- 
ment, the  older  rule  is  superseded.  Usually  before  con- 
firming such  an  appointment  the  court  requires  that 
sureties  be  furnished,  unless  exempted  by  the  appoint- 
ment. (Wadsworth  v.  Connell,  104  111.  269.)  A  parol 
appointment  is  insufficient. 

A  testator  cannot  appoint  a  testamentary  guardian 
except  to  his  own  children;  but  an  attemjit  to  appoint 
one  for  others  may  create  a  trust.  (Camp  v.  Pittman, 
90  N.  C.  615.)  A  firm  cannot  be  made  a  testamentary 
guardian,  nor  a  corporation  formerly,  but  certain  finan- 
cial corporations  are  now  chartered  with  power  to  as- 
sume fiduciary  trusts.  (Rice's  Case,  42  Mich.  528; 
Schoul.  Dom.  Rel.,  5th  ed..  Sec.  301.) 

Sec.  361.  SAME  SUBJECT— APPOINTMENT 
BY  THE  COURT.— The  appointment  of  a  guardian 
solely  by  the  infant  himself,  as  at  common  law  when 
the  infant  at  fourteen  chose  to  supersede  a  guardian  in 
socage  by  one  of  his  own  choosing,  is  not  now  permit- 
ted. Infants  have  still  the  privilege  of  selecting  a  guar- 
dian when  of  this  age,  but  the  person  selected  must  be 
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authorized  and  appointed  by  the  proper  court.  This 
is  a  matter  of  statute,  and  the  privilege  is  not  uniform. 
(Ham  V.  Ham,  15  Gratt.  74;  Dibble  v.  Dibble,  8  Ind. 
307;  Rev.  Stat.  Ohio,  Sec.  6257.) 

If  the  infant  is  not  of  age  to  select,  and  no  person  has 
been  appointed  by  the  will  of  the  parent,  the  court  will 
appoint  a  fit  person.  The  court  is  governed  in  its  ap- 
pointment by  the  statutes.  The  usual  procedure  is  for 
a  relative  or  some  one  interested  in  the  appointment  to 
petition  the  probate  court,  setting  forth  the  facts  in 
the  case  and  asking  the  appointment  of  a  guardian. 

'  Where  the  child  is  over  fourteen  years  of  age  it  may 
assent  to  the  petition,  and  the  parent  or  next  of  kin  also 
join  in  the  petition.  And  if  the  interested  persons  do 
not  thus  assent,  the  person  petitioning  must  give  notice 
to  them  that  they  may  appear  in  court  and  see  that  the 
infant's  interests  demand  the  appointment  of  a  guar- 
dian, and  that  a  suitable  person  is  selected.  (Taff  v. 
Hosmer,  14  Mich.  249.) 

Before  the  letters  of  guardianship  are  issued  the 
court  requires  the  filing  of  a  bond  by  the  guardian  to 
account  for  the  property  of  the  ward;  this  bond  is 
made  to  correspond  to  the  amount  of  the  ward's  per- 
sonal and  real  property  of  which  the  guardian  will  have 
the  control.     (Rev.  Stat.  Ohio,  Sec.  6259.) 

Sec.  3G2.    THE    COURT    APPOINTING.— As 

'  we  have  seen  the  chancery  courts  have  been  superseded 
in  this  country  by  the  special  county  courts,  as  probate, 
orphans',  surrogate,  etc.,  which  usually  issue  the  letters 
of  guardianshi])  under  their  official  seal.    In  some  States 
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the  chancery  and  county  courts  exercise  concurrent  ju- 
risdiction.    See  Sclioul.  Dom.  Rel.,  Sec.  303. 

The  court  in  the  county  of  the  ward's  domicile  has 
jurisdiction  to  appoint,  and  if  the  ward  is  a  non-resi- 
dent the  court  of  the  county  in  which  he  has  property. 
If  the  property  is  in  two  or  more  counties  the  court  in 
v.'hich  the  application  is  first  made  takes  and  retains 
jurisdiction.  (Danneker  Case,  67  Cal.  643;  42  Mich. 
528.) 

Sec.  363.  WHO  SHOULD  BE  APPOINTED 
GUARDIAN. — The  court  appointing  has  the  widest 
discretion  to  appoint  a  guardian  for  the  best  interests 
of  the  child,  preference  being  given  a  surviving  parent, 
or  a  relative.  And  the  court  will  be  guided  but  not  con- 
trolled by  the  wishes  of  the  parent.  ( Heinemann's  Ap- 
peal, 96  Pa.  St.  112;  Schoul.  Dom.  Rel.,  Sees.  304- 
305.)  The  leading  consideration  for  the  court  should 
be  the  interest  and  welfare  of  the  child,  and  this,  which 
has  become  the  only  rule  of  choice  as  between  distant 
kindred,  may  control  even  the  selection  of  the  father 
himself.  (Badenhoof  v.  Johnson,  11  Nev.  87.)  But 
local  statutes  may  and  do  specify  to  what  extent  the 
surviving  parent  and  next  of  kin  are  entitled  to  prefer- 
ence.    ( Weldon  v.  Keen,  37  N.  J.  Eq.  251.) 

The  father's  informal  testamentary  appointment  may 
control  the  court,  or  his  deathbed  wishes;  also  that  of 
the  mother  in  States  which  recognize  her  right  of  choice. 
(Schoul.  Dom.  Rel.,  Sec.  305;  Matter  of  Marcellin,  31 
N.  Y.  Supr.  207.) 
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Sec.  364.  RIGHTS  AND  DUTIES  OF  GUARD- 
IAN.— Subject  to  the  regulation  of  the  court,  a  guard- 
ian of  the  person  of  a  ward  is  entitled  to  the  custody  of 
his  ward  not  only  as  against  the  wishes  of  near  rela- 
tives, but  also  as  against  the  wishes  of  a  parent.  ( Sense- 
man's  Appeal,  21  Pa.  St.  331;  31  Me.  196.)  The 
rights  of  a  guardian  may  be  restrained  by  an  order  of 
court  to  conform  to  the  best  interests  of  the  child. 

The  guardian  may  change  the  domicile  of  the  ward, 
within  the  State,  but  a  prejudicial  removal  of  the  ward 
from  the  State  may  be  restrained.  (2  Kent  Com.  227; 
Wilcox  V.  Wilcox,  14  N.  Y.  575.)  The  parent  as 
guardian  has  more  authority  to  change  the  domicile.  The 
guardian  may  select  the  place  of  the  ward's  education, 
and  may  protect  him  from  improper  associates.  (Wood 
V.  Gale,  10  N.  H.  247.)  The  guardian  has  no  right  to 
the  ward's  services,  and  cannot  maintain  an  action  for 
the  seduction  of  a  female  ward.  (Blanchard  v.  Ilsley, 
120  Mass.  487.) 

Sec.  365.  SAME  SUBJECT— DUTIES  AS  TO 
THE  PERSON.— The  guardian's  duties  are  those  of 
the  parent,  protection,  education,  and  maintenance.  But 
his  duty  differs  in  this  that  he  is  bound  to  maintain  the 
ward  only  to  the  extent  of  the  ward's  own  estate.  If 
there  is  no  estate  the  ward  must  be  put  to  work,  or,  if 
too  young,  may  be  entrusted  to  a  charitable  institution. 
(Browne  Dom.  Rel.,  95.)  The  guardian  may  bind 
himself  for  the  ward's  maintenance  if  he  fails  to  limit 
the  liability  to  the  property  in  his  hands.  (Hutchin- 
son v.  Hutchinson,  19  Vt.  437.)     The  father  as  guard- 
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ian  cannot  use  the  child's  income  or  principal,  save  by- 
authority  of  court,  as  ordinarily  it  is  his  duty  as  parent 
to  support  the  child. 

Sec.  366.  SAME  SUBJECT— AS  TO  THE 
WARD'S  PROPERTY.— The  guardian's  trust  is 
one  of  obligation  and  duty,  and  not  of  speculation  and 
profit.  (2  Kent  Com.  229.)  The  guardian  obligates 
himself  to  conform  to  the  power  of  his  appointment,  and 
carry  out  the  duties  he  assumes  with  the  same  prudence, 
care  and  diligence  which  a  good  business  man  would 
use  in  the  management  of  his  own  property.  The  ward's 
interest  being  the  constant  consideration  of  the  chan- 
cery court,  it  is  held  that  unauthorized  acts  of  the  guard- 
ian may  be  sanctioned  if  they  redound  to  the  ward's 
benefit ;  but  for  unauthorized  acts  which  cause  a  loss,  the 
guardian  is  amenable.     (Schoul.  Dom.  Rel.,  Sec.  341.) 

As  a  general  rule  the  guardian  can  expend  no  more 
than  the  income  of  his  ward's  estate  without  the  sanc- 
tion of  the  court.  (State  v.  Clark,  16  Ind.  97.)  The 
order  in  which  the  ward's  property  is  to  be  supplied  to 
his  maintenance  is,  first,  the  interest  or  income,  next, 
the  personalty,  and,  last,  if  necessary,  the  real  estate. 
But  the  real  property  is  never  to  be  sold  unless  neces- 
sary for  maintenance,  and  then  by  the  order  of  the  court. 
(Strong  V.  Moe,  8  Allen  125.)  The  guardian  is  al- 
lowed a  liberal  discretion  in  exj)enditures  for  the  ward's 
maintenance  and  education,  if  he  does  not  encroach 
upon  the  ward's  capital.  ( Karney  v.  Vale,  56  Ind.  542 ; 
Chubb  v.  Bradley,  58  Mich.  268.) 

The  guardian  may  render  himself  liable  by  acts  of 
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negligence  in  dealing  with  ward's  property,  and  the 
proper  way  in  case  of  doubt  is  for  him  to  seek  the  ad- 
vice of  the  court  and  be  governed  by  it.  (112  U.  S. 
452.)  He  should  not  mingle  his  ward's  money  with  his 
own  or  use  it  in  his  own  profit.  ( State  v.  Sanders,  62 
Ind.  562.)  The  guardian  cannot  make  profit  by  buying 
the  property  of  the  ward,  nor  by  selling  his  property  to 
the  ward.  (Lane  v.  Taylor,  40  Ind.  495;  Bostwisk  v. 
Atkins,  3  N.Y.  53.) 

Within  a  reasonable  time  after  his  appointment  the 
guardian  should  set  aside  a  reasonable  sum  for  his 
ward's  current  expenses,  and  the  balance  he  should 
safely  invest  for  the  benefit  of  the  ward.  He  cannot 
long  suffer  his  ward's  money  to  be  unproductive,  and 
if  he  does  he  becomes  chargeable  with  interest.  ( Mackin 
V.  Morse,  130  Mass.  439.)  And  for  fraud  or  posi- 
tive misconduct  in  the  management  of  the  ward's  money 
he  may  be  chargeable  with  compound  interest.  (Stark 
v.  Gamble,  43  N.  H.  465;  57  Wis.  104;  Rev.  Stat. 
Ohio,  Sec.  6269.) 

In  some  States  it  is  provided  by  statute  in  what  se- 
curities the  guardian  may  invest  his  ward's  funds;  but 
in  general  all  public  securities,  like  State  or  National 
bonds,  are  to  be  preferred.  And  real  estate  security  is 
preferred  to  investment  in  railroad  stock.  (Worrell's 
Appeal,  23  Pa.  St.  44.)  Small  sums  of  money  may  be 
deposited  in  a  savings  bank.  In  case  of  doubt  as  to 
proper  securities  the  prudent  course  is  to  petition  the 
court  for  direction,  and  then  act  strictly  as  directed. 
(3  Md.  Ch.  306.)    Where  the  statute  prescribes  the  se- 
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curity  it  should  be  followed.  (103  111.  142;  Rev.  Stat. 
Ohio,  6269.) 

Sec.  367.  SAME  SUBJECT— SALE  OF  REAL 
ESTATE  BY  GUARDIAN.— The  guardian  cannot 
sell  the  ward's  real  estate  without  an  order  of  court. 
The  proceeding  is,  usually:  1,  To  petition  the  court  for 
a  license  to  sell,  stating  the  reason  for  so  doing,  which 
is  the  insufficiency  of  the  ward's  other  property;  2, 
filing  a  bond  with  the  court  to  account  for  the  proceeds 
of  the  sale;  3,  sell  as  directed  by  the  court,  at  public  or 
private  sale;  4,  execution  and  delivery  of  deeds  by  the 
guardian  and  ward,  without  covenants;  5,  properly  ap- 
ply the  proceeds  as  ordered  by  the  court,  and  this  may 
include  the  re-investment  of  a  surplus  fund,  after  the 
payment  of  debts  and  providing  for  the  support  of  the 
child.  (Shanks  v.  Seamonds,  24  Iowa  131;  Schoul. 
Dom.  Rel.,  Sec.  360.)  The  guardian  cannot  bind  his 
ward  by  any  covenants  of  warranty  in  the  deed,  but  he 
may  bind  himself.  The  deed  has  the  effect  of  a  quit- 
claim of  the  ward's  interest.  (State  v.  Clark,  28  Ind. 
138;  Byrd  v.  Tirpin,  62  Ga.  591.) 

Sec.  368.  GUARDIAN'S  ACCOUNTS.— The 
guardian  is  requu-ed  to  account  to  the  court  appoint- 
ing him,  from  time  to  time,  as  to  the  condition  of  the 
ward's  estate.  The  first  account  shows  the  extent  of 
the  ward's  property,  and  intermediate  accounts  though 
required  are  not  conclusive  though  judicially  approved. 
They  serve  to  keep  the  court  informed  of  the  general 
condition  of  the  trust  fund,  and  whether  or  not  the 
guardian's  bond  should  be  increased,  but  they  may  be  in- 
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quired  into  afterwards.  At  the  expiration  of  the  trust 
the  guardian  is  required  to  file  a  final  account,  and  in 
this  account  all  previous  accounts  may  be  examined  by 
the  court  to  determine  the  fairness  of  his  management 
of  the  ward's  estate.  When  the  final  account  has  been 
examined  and  approved  by  the  court,  and  not  reversed 
on  appeal,  the  account,  as  well  as  those  which  preceded 
it,  concludes  all  parties  interested,  and  may  not  be  re- 
opened or  annulled  in  any  court.  But  in  some  States  it 
might  be  set  aside  for  fraud  or  manifest  error.  ( Schoul. 
Dom.  Rel.,  Sec.  372;  Cummings  v.  Cummings,  128 
Mass.  532.) 

Sec.  369.  TERMINATION  OF  THE  GUARD- 
IAN'S AUTHORITY.— Guardianship  lasts  until 
the  end  of  the  period  for  which  it  was  instituted,  but  it 
may  be  sooner  terminated  by  the  death  or  marriage  of 
the  ward;  and  the  authority  of  a  particular  guardian 
may  be  terminated  by  death,  resignation  or  removal  be- 
fore the  period  has  expired.  Formerly  a  woman  guard- 
ian was  deprived  of  her  authority  at  marriage,  and  a 
testamentary  guardian  may  be  appointed  for  a  period 
short  of  minority. 

JNIarriage  of  the  ward  terminates  the  power  of  the 
guardian  over  the  ward's  person,  whether  male  or  fe- 
male. The  property  of  the  male  ward  may  be  retained 
by  the  guardian,  regardless  of  the  marriage. 

The  guardianship  continues  until  the  ward  has  ar- 
rived at  the  age  of  majority,  unless  the  statute  has  modi- 
fied the  rule.    The  guardianship  of  insane  persons  and 
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spendthrifts,  where  authorized,  continues  according  to 
the  ward's  necessity. 

The  guardian  may  be  removed  at  any  time  for  abuse 
of  his  trust.  The  statutes  prescribe  the  causes  for  which 
he  may  be  removed,  and  these  include  incompetency  and 
removal  from  the  State.  When  a  guardian  has  been  re- 
moved, or  the  ward  is  of  age  to  choose  a  guardian,  an- 
other is  appointed  to  supersede  the  one  removed. 
(Schoul.  Dom.  Rel.,  Ch.  3,  Part  IV.)  Natural  guard- 
ians who  have  once  accepted  must  serve  until  released  by 
the  court.  (Browne  Dom.  Rel.  93;  Ex  parte  Crumb, 
2  Johns.  Ch.  439.) 

Sec.  370.  COMPENSATION  OF  GUARD- 
IANS.— In  England  the  rule  has  always  prevailed 
that  the  services  of  executors,  guardians  and  trustees 
should  be  treated  as  honorary  and  gratuitous,  chancery 
allowing  reimbursement  for  necessary  expenses  in- 
curred. But  this  rule  has  not  been  followed  in  the  Amer- 
ican States.  The  local  law  either  prescribes  a  certain 
percentum  or  commission  as  compensation,  or  permits 
the  court  to  fix  a  just  and  reasonable  compensation. 
(Rev.  Stat.  Ohio,  Sec.  6288;  3  Johns.  Ch.  43.) 

Sec.  371.  RIGHTS  AND  LIABILITIES  OF 
THE  WARD. — During  the  guardianship  the  ward 
may  restrain  the  guardian  from  committing  waste,  and 
may  file  an  action  by  his  next  friend  for  an  accounting. 
Also,  when  the  guardianship  has  terminated  he  has  an 
action  for  an  account.  This  action  must  be  brought  in 
a  reasonable  time,  as  long  acquiescence  will  debar  the 
suit.     (Aaron  v.  Mendel,  78  Ky.  427.) 
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The  court  will  aid  the  ward  to  recover  any  property 
embezzled,  concealed  or  conveyed  by  the  guardian  in 
fraud  of  his  rights.  The  usual  proceeding  is  by  bill  in 
equity.  The  statutes  in  some  States  provide  for  an  in- 
quisition for  the  discovery  of  property  missing  from  the 
ward's  estate.     (Cobb  v.  Kempton,  154  Mass.  266.) 

The  guardian  can  bind  the  infant  within  the  scope  of 
his  general  powers,  or  as  authorized  by  the  court,  but 
actions  not  within  his  powers  and  prejudicial  to  the 
ward  may  be  disaffirmed  by  the  ward  on  reaching  ma- 
jority. This  is  called  the  infant's  right  of  election,  but 
the  court  of  equity  may  control  this  privilege  and  pro- 
nounce a  doubtful  transaction  by  the  guardian  good. 
(Schoul.  Dom.  Rel.,  Sec.  385.) 

A  gift  or  conveyance  from  ward  to  guardian  during 
or  shortly  after  the  termination  of  the  guardianship  is 
presumed  fraudulent,  and  will  not  be  sustained  except 
on  the  clearest  proof  of  good  faith  on  the  part  of  the 
guardian.  And  this  applies  to  any  one  in  loco  parentis. 
(Berlmieyer  v,  Kellerman,  32  Ohio  St.  239.)  So  where 
the  guardian  has  taken  real  estate  or  mortgage  notes 
in  his  own  name  but  the  consideration  coming  from  the 
ward's  estate,  he  will  be  regarded  as  a  trustee  for  the 
ward.    (Fogler  v.  Buck,  66  Me.  205.) 

The  infant  may  have  a  special  guardian  appointed  to 
manage  a  suit  in  court;  this  is  called  a  guardian  ad 
litem. 

Sec.  372.  TEACHER  AND  PUPIL.— At  com- 
mon law  education  was  furnished  by  the  parent  by 
means  of  private  tutors  or  instructors,  and  the  tutor  or 
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schoolmaster  was  regarded  as  standing  in  loco  parentis 
and  with  sufficient  delegated  power  from  the  parent  to 
control  the  pupil.  (1  Bl.  Com.  453.)  Now  the  public 
schools  are  conducted  by  the  State,  and  the  teacher  rep- 
resents the  State  as  well  as  the  parent.  For  the  pur- 
pose of  maintaining  order  and  decorum  he  has  author- 
ity to  enforce  prompt  attention  to  reasonable  demands, 
and  in  proper  cases  to  inflict  reasonable  punishment 
upon  refractory  children,  and  where  necessary  to 
expel  a  child  from  school.  (Boyd  v.  State,  88  Ala.  169; 
46  Vt.  452;  Cooper  v.  McJunkin,  4  Ind.  290.)  The 
teacher  is  not  liable,  either  civilly  or  criminally,  unless 
he  has  acted  with  express  malice,  or  been  guilty  of  such 
excess  of  punishment  that  malice  must  be  implied. 
(Commonwealth  v.  Randall,  4  Gray  38.)  See  Cooley 
Bl.  Com.  453n. 

A  pupil  expelled  from  school  may  be  reinstated  by 
mandamus  if  he  was  not  wilful  or  malicious  in  the  acts 
for  which  expelled.  (77  Mich.  605.)  The  power  of 
the  teacher  extends  not  only  to  the  pupil  while  in  school, 
but  also  to  control  acts  of  the  pupil  reasonably  identi- 
fied with  the  school  and  its  interests.  (24  Mo.  App. 
309;  32  Vt.  114;  8  Cush.  160.)  Persons  over  twenty- 
one  when  they  attend  school  are  subject  to  all  the  rules 
of  the  school.  (27  Me.  266;  45  la.  248.)  It  is  held 
that  students  are  not  to  be  excluded  from  school  for  re- 
fusing to  study  what  their  parents  have  ordered  them 
not  to  study.  (35  Wis.  359;  87  111.  303.)  A  reasona- 
ble rule  is  to  be  determined  by  the  court.  ( 63  111.  353 ; 
31  la.  565.) 


PART  IV. 

INFANCY. 


CHAPTER  I. 

Sec.  373.  WHO  ARE  INFANTS— AGE  OF 
MAJORITY. — All  persons  are  infants,  in  contempla- 
tion of  law,  until  they  have  reached  the  age  of  majority. 
The  age  of  majority  is  determined  by  the  municipal  law 
and  varies  in  different  countries.  Thus  by  the  civil  law, 
which  prevails  in  Spain,  Holland,  and  parts  of  Ger- 
many, full  majority  is  not  attained  until  the  person  has 
completed  his  twenty-fourth  year.  (Inst.  I,  23,  1.) 
By  the  common  law,  from  the  earliest  times,  the  age  of 
majority  is  fixed  at  twenty-one  for  both  sexes.  The 
period  is  completed  at  the  beginning  of  the  day  next 
preceding  the  twenty-first  anniversary  of  a  person's 
birth.  (1  Bl.  Com.  463.)  In  most  States  the  common 
law  age  of  majority  is  followed,  but  in  a  number  of 
States,  as  Ohio,  Illinois,  Vemiont,  etc.,  females  become 
of  age  at  eighteen. 

By  the  age  of  majority  is  meant  full  age,  "perfectge 
ffitatis,"  as  the  civil  law  expressed  it,  at  which  tmie  the 
person  is  competent  to  have  complete  control  of  liimself 
and  his  affairs.  Persons  under  this  age  are  competent 
for  various  purposes,  as  we  shall  see,  but  have  certain 
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privileges  which  cease  when  majority  is  attained.  The 
status  of  persons  under  the  age  of  majority  is  called  in- 
fancy. 

Sec.  374..  GENERAL  DISABILITIES  OF  IN- 
FANTS.— An  infant  is  presumed  incapable  from  lack 
of  age  of  acting  with  the  ability  and  capacity  of  an 
adult.  Hence  an  infant  may  not  hold  a  legislative  or 
judicial  office;  or  be  an  executor  or  trustee,  or  be  a 
juror  or  an  attorney  at  law,  or  in  general  any  office  of 
pecuniary  and  public  responsibility.  (Schoul.  Dom. 
Rel.,  Sec.  394.)  But  it  is  held  that  an  infant  may  be  a 
notary  public.  (U.  S.  v.  Bixby,  9  Fed.  Rep.  78.)  Also 
a  deputy  sheriff,  and  an  agent.  (Browne  Dom.  Rel. 
106.) 

Sec.  375.  SAME  SUBJECT— AS  TO  CRIMES. 
— A  child  under  seven  is  conclusively  incapable  of 
crime,  one  between  seven  and  fourteen  only  prima  facie 
so,  and  one  over  fourteen  prima  facie  capable  as  an 
adult.  (Schoul.  Dom.  Rel.,  Sec.  395.)  An  infant  un- 
der fourteen  is  generally  held  incapable  of  rape.  (Bish. 
Crim.  Law,  Sees.  4<Q6,  672.)  Between  the  ages  of  seven 
and  fourteen  the  responsibility  depends  upon  the  ca- 
pacity to  distinguish  between  right  and  wrong  in  re- 
spect to  the  crime  with  which  he  is  charged.  The  crim- 
mal  intent  will  not  be  presumed  but  must  be  proven. 
(Williams  v.  State,  14  Ohio  222;  Willis  v.  State,  89 
Ga.  188.) 

Sec.  376.  SAME  SUBJECT— AS  TO  TESTI- 
FYING.—The  test  of  an  infant's  capacity  to  testify  is 
the  ability  to  appreciate  the  nature  of  an  oath,  and  suf- 
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ficient  intelligence  to  comprehend  as  a  witness.  (1 
Greenl.  Ev.,  Sec.  366.)  The  intelligence  required  is  a 
just  appreciation  of  the  facts  respecting  which  testi- 
mony is  required  and  ability  to  relate  them  truly.  (John- 
son V.  State,  61  Ga.  35.)  Children  have  been  permitted 
to  testify  at  the  age  of  seven,  and  even  at  five.  (Peter- 
son v.  State,  47Ga.  524.) 

Sec.  377.  SAME  SUBJECT— AS  TO  MAK- 
ING A  WILL. — At  common  law  an  infant  could  not 
devise  realty,  but  males  at  fourteen  could  will  person- 
alty, and  females  at  twelve ;  this  was  the  rule  of  the  civil 
law.  The  matter  is  now  regulated  by  statute,  and  fre- 
quently a  distinction  is  made  between  real  and  personal 
property,  twenty-one  being  fixed  as  the  age  for  devising 
realty,  and  a  less  age  for  disposing  of  personalty. 
(Schoul.  Wills,  Sec.  43.)  In  Ohio,  Massachusetts,  In- 
diana, Michigan  and  other  States  full  age  is  required 
to  dispose  of  either  real  or  personal  property. 

Sec.  378.  SAME  SUBJECT— AS  TO  CON- 
TRACTS.— A  distinction  is  made  between  the  con- 
tracts of  an  infant  as  regards  their  being  absolutely  void 
without  disafBrmance ;  or  merely  voidable,  and  binding 
unless  disaffirmed  at  majority.  The  early  rule  being 
that  if  for  the  benefit  of  the  infant  the  contract  is  bind- 
ing; where  it  is  uncertain  as  to  benefit  it  is  voidable; 
and  if  prejudicial  to  the  infant  it  is  void.  (2  Kent  Com. 
236.)  But  the  modern  rule  is  to  treat  all  contracts  of 
an  infant  as  voidable,  save  those  for  necessaries,  which 
may  be  binding,  and  those  which  would  be  void  as  be- 
tween adults.     (Tlarner  v.  Dipple,  31  Ohio  St.  72.) 
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Certain  contracts,  besides  those  for  necessaries,  are  held 
binding  upon  an  infant,  as  contracts  to  enlist  in  the 
army  or  navy.  (Morrissey,  Matter  of,  137  U.  S.  157; 
25  Wis.  390.)  The  executed  contract  of  marriage  after 
the  age  of  fourteen  in  males,  and  twelve  in  females,  is 
binding.  The  acts  of  the  corporation  will  bind  infant 
stockholders,  and  the  contract  of  apprenticeship  made 
in  accordance  with  the  statutes  will  bind  the  infant. 
(Schoul.  Dom.  Rel.,  Part  V,  Ch.  3.) 

Sec.  379.  SAME  SUBJECT  —  INFANT'S 
NECESSARIES.— The  most  important  class  of 
binding  contracts  which  an  infant  may  make  are  those 
for  necessaries.  But  while  an  infant  may  bind  himself 
for  necessaries  it  is  not  to  be  inferred  that  he  is  responsi- 
ble for  everything  classed  as  such  supplied  him,  regard- 
less of  whether  he  is  in  need  of  them  or  not.  The  in- 
fant's necessaries  are  judged  by  the  same  rules  laid 
down  in  the  case  of  a  married  woman,  and  are  practi- 
cally the  same  with  the  addition  of  education.*  The  in- 
fant is  not  liable  for  necessaries  when  he  lives  with  his 
father  who  fittingly  provides  for  him.  And  the  trades- 
man or  professional  person  rendering  services  to  an  in- 


*Examples  of  necessaries  for  an  infant  are:  Counsel  fees  in 
his  business,  dentistry,  a  horse  prescribed  for  exercise,  presents  to 
his  bride,  etc.  Following  have  been  held  not  to  be  necessaries :  A 
collegiate  education,  a  professional  education,  betting  books, 
treats  while  at  college,  kid  gloves,  cologne  and  canes  (15  Ark. 
137),  a  bicycle  (145  Mass.  588),  dinners,  suppers,  ices,  soda 
water,  confectionery,  balls  and  serenades.  See  Browne's  Dom. 
Rel.,  2d  ed.,  109,  110. 
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faiit  ill  such  cii-cumstances  does  so  at  his  peril;  he  must 
have  the  consent  of  the  parent  or  show  the  necessity  of 
the  supply  or  service.  (Perrin  v.  Wilson,  10  Mo.  451.) 
An  infant  when  away  from  home,  and  not  under  the 
care  of  his  parent  or  guardian,  is  usually  liable  for  his 
necessaries.     (Angel  v.  McLellan,  16  Mass.  28.) 

The  term  necessaries  is  an  elastic  one,  and  will  be 
construed  with  reference  to  the  estate,  social  standing, 
and  age  of  the  infant.  So,  while  food,  clothing,  medical 
attendance,  lodging,  and  education  are  the  five  leadmg 
necessaries  for  which  an  infant  may  bind  himself,  yet 
the  extent  and  character  of  these  vary  with  the  circum- 
stances and  general  situation  of  the  infant.  (Breed  v. 
Judd,  1  Gray  458;  Met  Contr.  G9.) 

The  doctrine  of  necessaries  does  not  apply  to  the  con- 
tracts of  an  mfant  made  in  the  conduct  of  a  business. 
So,  board  of  horses  of  an  infant  hackman  is  not  a  neces- 
sary. (Merriam  v.  Cunningham,  11  Cush.  40.)  Nor 
are  farm  implements,  live  stock,  wagons,  and  the  like 
to  be  deemed  necessaries  when  purchased  to  carry  on 
a  farm.     (41  Mo.  App.  275.) 

Education  as  a  necessary,  according  to  Schouler,  rests 
rather  upon  respectable  dicta  than  precedents.  Lord 
Coke  classed  as  a  necessary  "good  teaching  and  instruc- 
tion whereby  he  may  profit  himself  afterwards."  (Co. 
on  I.itt.  172a.)  And  this  lias  l)ecome  the  general  rule, 
as  to  the  ordinary  or  common  school  education.  It  does 
not  extend  to  a  collegiate  education.  (^liddlebury  Col- 
lege V.  Chandler,  IG  Vt.  683.)  But  a  board  bill  con- 
tracted to  enalile  attendance  at  school  is  held  a  ncces- 
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sary.      (Kilgore  v.  Rich,  83  Me.  305;    Schoul.  Dom. 
Rel.,  Sec.  412.) 

Where  monej^s  are  advanced  to  an  infant  to  Iniy 
necessaries  he  is  not  held  liable  in  a  suit  at  law.  (Ellis 
V.  Ellis,  5  JNIod.  368.)  But  in  a  court  of  equity  he  is 
held  liable  if  he  sj^ends  it  for  necessaries.  (Smith  v. 
Oliphant,  2  Sanf.  306;  Price  v.  Sanders,  60  Ind.  310.) 
He  is  liable  at  law  if  the  money  is  advanced  to  a  third 
person  to  pay  for  necessaries  furnished  the  infant. 
(Swift  V.  Bennett,  10  Cush.  436.)  Formerly  the  mfant's 
deed  for  necessaries  was  binding.  But  the  rule  favored 
now  is  that  the  infant's  written  obligation  to  pay  for 
necessaries  is  to  be  inquired  into,  and  he  is  bound  only 
to  pay  the  amount  of  their  value  to  him.  If  the  instru- 
ment given  as  security  for  payment  is  such  that  the  con- 
sideration cannot  be  inquired  into,  it  is  void,  otherwise 
voidable,  and  the  infant  is  liable  for  the  true  value  of 
the  articles  furnished.  (Reeve  Dom.  Rel.,  229-30;  23 
Vt.  378.)  So  the  infant's  express  contract  for  neces- 
saries is  probably  only  binding  to  the  extent  of  the  rea- 
sonable w^orth  of  the  goods.  (Schoul.  Dom.  Rel.,  Sec. 
414.) 

Sec.  380.  INFANT'S  VOID  CONTRACTS.— 
Certain  contracts  of  an  mfant  are  absolutely  void.  But 
the  rule  which  held  all  contracts  to  his  prejudice  void 
has  been  modified.  The  rule  of  Zouch  v.  Parsons,  3 
Bur.  1804,  is  to  the  effect  that  all  deeds  of  an  infant 
which  do  not  take  effect  by  delivery  of  his  hand  are  void, 
while  such  as  do  take  effect  by  delivery  of  his  hand  are 
voidable.    But  the  reason  of  this  rule  is  questioned.  And 
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letters  of  attorney  from  an  infant  conveying  no  present 
interest  are  held  void  (idem) .  In  this  country  it  is  held 
that  an  infant's  power  of  attorney  to  sell  land  is  void, 
and  a  sale  made  mider  it  does  not  confer  even  an  in- 
choate title.  (Philpot  V.  Bingham,  55  Ala.  435.)  But 
a  power  of  attorney  from  an  infant  to  sell  a  note  is 
voidable,  and  not  void.  (Hastings  v.  Dollarhide,  24 
Cal.  195.)  The  modern  tendency  is  to  treat  all  con- 
tracts of  an  infant  as  voidable,  unless  they  are  such  as 
would  be  void  if  he  were  an  adult.  (1  Pars.  Contr. 
295.)  A  void  contract  is  a  mere  nullity,  and  in  legal 
estimation  is  incapable  of  being  ratified.  Voidable  con- 
tracts are  capable  of  being  subsequently  made  binding 
by  ratification,  or  of  being  avoided  by  disaffirmance. 

Sec.  381.  RATIFICATION  AND  AVOID- 
ANCE OF  CONTRACTS.— The  disabilities  of  m- 
fancy  are  personal  privileges  allowed  for  his  protection 
against  imposition,  and  no  one  has  the  right  to  avoid  the 
infant's  contracts,  save  himself,  his  heirs,  and  legal  rep- 
resentatives. So  the  persons  contracting  with  him  are 
bound,  though  he  is  not.  No  one  but  the  infant  can 
object  to  the  contract.  The  vendor  cannot  avoid  the 
infant's  purchase;  a  corporation  cannot  reject  an  in- 
fant's transfer  of  stock;  nor  a  stranger  im])each  the  con- 
veyance of  an  infant.  In  fine,  the  defense  of  infancy 
is  for  the  benefit  and  protection  of  the  infant ;  and  other 
persons  may  not  set  it  up  for  their  own  benefit,  at  all 
even  Is  if  ilie  contract  be  not  void.  (Schoul.  Dom.  Rel., 
Sec.  402.)* 


'But    tliird    jiersoiis  sliould   he  allowed    to   jjrotcct    llu'in.sclvcs 
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When  the  contract  is  voidable,  the  infant  has  his  elec- 
tion either  to  avoid  it  during  his  minority,  or  within  a 
reasonable  time  after  reaching  his  majority;  otherwise, 
it  may  be  taken  to  be  confirmed,  as  after  majority  he  is 
capable  and  must  make  his  election.  (Rice  v.  Bowers, 
108  Ind.  472;  100  Mo.  584.)  By  statute  in  Iowa  and 
Kansas,  the  infant  is  required  to  avoid  the  contract 
within  a  reasonable  time  or  it  will  be  considered  as  af- 
firmed.    (Dillon  V.  Burnham,  43  Kans.  77;  89  la.  76.) 

The  general  rule  is  that  the  infant  need  not  place  the 
other  party  in  statu  quo  when  he  disaffirms  his  contracts. 
(99  Mass.  508.)  Where  he  has  bought  or  sold  per- 
sonal property,  and  receives  pay,  if  he  has  the  considera- 
tion he  must  return  it  when  he  disaffirms.  But  if  he  has 
spent,  wasted,  lost  or  squandered  the  consideration  he  is 
not  obliged  to  return  it,  and  can  repudiate  without  mak- 
ing tender.  (Craig  v.  Van  Bebber,  100  Mo.  584;  Ray- 
nolds  V.  McCurry,  100  111.  356.)  But  he  may  not  retain 
either  real  or  personal  property  without  paying  the  pur- 
chase price.     (Kerr  v.  Bell,  44  Mo.  120.)     INIoney  vol- 


against  incurring  undue  liabilities  on  an  infant's  behalf.  Thus, 
an  officer  selling  property  at  public  auction  is  not  bound  to  accept 
the  bid  of  an  infant.  And  although  infancy  is  a  personal 
privilege,  yet  the  administrator  of  the  estate  of  an  infant  may 
avail  himself  of  the  infancy  of  his  intestate,  to  avoid  or  uphold 
a  transaction  to  which  the  latter  was  a  party  during  his  life,  and 
which  remained  voidable  at  his  death.  (Turpin  v.  Turpin,  16 
Ohio  St.  270.)  And  as  a  rule  the  right  of  avoidance,  with  due 
limitations  of  time  and  circumstances,  passes  to  privies  in  blood 
entitled  to  the  estate ;  In  short,  to  his  heirs  or  legal  representa- 
tives."   (Schoul.  Dom.  Rel.,  5th  ed.,  pp.  402,  403.) 
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untarily  paid  by  an  infant  under  a  contract  from  which 
he  has  derived  no  benefit  may  be  recovered  back  upon 
disaffirmance  without  allowing  for  the  expense  or  trou- 
ble of  the  other  party.  (Shurtleff  v.  ^lillard,  12  R.  I. 
272;  Contra,  Ins.  Co.  v.  Atty.  General,  127  111.  257.) 
Or,  if  the  infant  contract  to  perform  labor,  he  may  dis- 
affirm on  coming  of  age,  and  recover  quantum  meruit, 
and  without  allowance  to  the  other  party  for  damages. 
(Gaffney  v.  Hayden,  110  Mass.  137;  Morse  v.  Ely, 
159  jNIass.  458.)  Where  the  contract  was  reasonable, 
executed,  and  the  party  did  not  know  of  the  infancy,  the 
infant  could  not  disaffirm.  (Spicer  v.  Earl,  41  JNIich. 
191.) 

Sec.  382.  SAME  SUBJECT— RATIFICA- 
TIOX. — Ratification  is  the  affirmance  of  a  voidable 
contract  after  the  minor  has  become  of  full  age.  Just 
what  constitutes  a  ratification  is  not  always  clear.  Some 
courts  hold  that  there  must  be  an  express  promise  to  do 
or  perform  the  contract.  (Proctor  v.  Sears,  4  Allen 
95.)  Other  States  hold  that  any  act  or  language  ex- 
pressing an  intent  to  be  bound  will  be  sufficient.  (Lantz 
v.  Fowler,  61  Mich.  471 ;  Henry  v.  Root,  33  N.  Y.  526; 
Baker  v.  Press,  54  ]Mo.  82.)  Or  some  act  equivalent  to 
a  new  contract.  (Tyler  v.  Gallop,  68  Mich.  185.)  The 
new  promise  does  not  require  a  new  consideration,  but 
it  must  be  unconditional,  or,  if  on  condition,  it  must  ap- 
pear that  the  condition  has  been  performed.  (Proctor 
V.  Scars,  4  Allen  95.)  A  mere  acknowledgment  of  the 
contract  is  not  ratification.  (Dunlop  v.  Hales,  2  Jones 
(N.  C.)  382.)     Nor  is  a  mere  part  payment  of  the  con- 
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tract  price.  (Robbins  v.  Eaton,  10  N.  H.  5G1 ;  Contra, 
Henry  v.  Root,  supra.)     Lord  Tenterden's  Act  (9  Geo. 

IV,  c.  14,  Sec.  5)  ends  this  question  in  England,  by 
providing  that  the  ratification  must  be  made  in  writing 
and  signed  by  the  party.  And  some  States  have  sim- 
ilar provisions.     (Thurlow  v.  Gillmore,  40  Me.  378.) 

Sec.  383.  SAME  SUBJECT— INSTANCES.— 
In  the  absence  of  statute  what  constitutes  a  ratification 
is  a  matter  of  precedent.  Mere  silence  for  any  length  of 
time  after  obtaining  his  majority  short  of  a  period  suf- 
ficient to  constitute  a  defense  under  the  statute  of  lim- 
itations is  not  a  ratification.  (Sims  v.  Everhard,  102 
U.  S.  300.)  But  silence,  with  knowledge  of  acts  on  the 
part  of  other  parties  w  hich  create  a  duty  for  the  former 
infant  to  speak,  will  create  an  estoppel  amounting  to  a 
ratification.  And  so  will  positive  acts  of  encouragement 
on  his  part,  or  acts  which  help  to  mislead  another  who 
has  relied  upon  the  contract.     (136  Pa.  St.  588.) 

Where  the  infant  sells  and  delivers  personalty  and 
receives  the  pay,  mere  acquiescence  does  not  confirm 
the  contract.  But  if  the  contract  is  executory,  and  he 
receives  payment  after  majorit}^  as  if  a  note  were  given 
and  he  collects  it,  this  will  ratify  the  contract.     (Boody 

V.  ^IcKenny,  23  ]Me.  517.)  So,  where  he  has  purchased 
personal  property  and  continues  to  use  it  after  major- 
ity, he  is  held  to  have  ratified  the  contract  (idem.) 

An  infant  may  disaffirm  his  conveyance  of  real  estate, 
though  he  has  been  silent  for  years,  and  recognized  the 
fact  that  he  had  given  a  deed,  and  unless  the  statute  of 
limitations  bars  him  he  may  disaffirm.  ( Tucker  v.  ]More- 
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land,  10  Pet.  58;  Drake  v.  Ramsey,  5  Ohio  251.)  An 
act  of  disaffimiation  is  required,  as  by  conveyance  to 
some  one  else;  while  any  new  conveyance  by  way  of 
affirmance  makes  the  infant's  deed  valid.  (Mette  v. 
Feltgen,  148  111.  357.)  To  affirm  or  avoid  in  this  case 
he  must  be  of  full  age.  (Pool  v.  Mix,  17  Wend.  118.) 
Statutes  may  provide  a  reasonable  time,  as  three  years, 
within  which  he  must  elect  to  avoid  or  affirm.  (Irvine 
V.  Irvine,  9  Wall.  617.)  If  the  infant  is  gi-antee  in  a 
deed,  or  is  lessee  or  lessor,  and  continues  to  occupy  the 
property  or  receive  the  rent,  he  is  held  to  have  ratified 
the  contract.     (Baker  v.  Press,  54  Mo.  82.) 

The  Supreme  Court  in  Irvine  v.  Irvine,  supra,  holds 
that  it  is  a  question  for  the  jury  and  not  for  the  court 
to  decide,  whether  the  evidence  submitted  in  any  case 
shows  an  affirmance  or  not,  if  there  be  any  evidence 
tending  to  show  it.  So,  whether  or  not  the  infant  has 
chosen  to  disaffirm  within  a  reasonable  time  after  com- 
ing of  age,  is  to  be  determined  by  the  facts  and  circum- 
stances in  each  case.     (Schoul.  Dom.  Rel.,  Sec.  437.)* 


♦Ratification;  Summary  of  Doctrine.  Scliloulcr  says:  "This 
writer  makes  no  attempt  to  reconcile  the  numerous  dicta  of  the 
courts  upon  this  important  subject.  They  are  irreconcilable.  If 
American  decisions  themselves  may  be  regarded  as  pointing  out 
a  general  rule;  it  seems  to  be  this — that  the  mere  acknowledg- 
ment that  a  certain  transaction  constitutes  a  debt  is  insufficient  to 
hind  hiiii  lately  an  infant;  but  that  an  acknowledgment  to  the 
extent  that  he  justly  owes  that  debt,  with  equivocal  expressions 
as  to  some  future  paj-ment,  may  or  may  not  be  considered  suf- 
ficient, though  the  better  ojjinion  is  in  favor  of  their  sufficiency; 
that  acts  or  omissions  on  his  part,  which  are  prejudicial  to  the 
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Sec.  384.  INFANT'S  LIABILITY  FOR  HIS 
TORTS. — It  is  a  general  principle  that  infancy  shall 
not  be  permitted  to  protect  wrongful  acts.  (2  Kent 
Com.  240.)  For  every  injury  to  the  person  or  prop- 
erty of  another  arising  ex  delicto  infants  must  respond 
in  damages  to  the  extent  of  their  pecuniary  means. 
(Bullock  V.  Babcock,  3  Wend.  391.)  And  for  a  tort 
committed  with  force  he  is  liable  at  any  age.  (Neal  v. 
Gillett,  23  Conn.  437.)  Thus,  an  infant  is  responsible 
for  an  assault  and  battery;  for  over-driving  a  horse; 
for  a  nuisance;  for  conversion  of  a  bailed  article;  for 
trover;  for  detinue;  money  stolen;  and  for  goods  ob- 
tained on  credit  intending  not  to  pay.  See  Browne 
Dom.  Rel.,  pp.  118-119. 

But  an  infant  is  not  liable  for  torts  founded  on  con- 
tracts. (Jennings  v.  Rundall,  8  T.  R.  335.)  In  this 
case  an  infant  was  not  liable  for  killing  a  horse  while 
using  it  for  hire.  But  in  Towne  v.  Wiley,  23  Vt.  355, 
where  he  had  converted  the  horse  to  his  o^\Tl  use  by  using 
it  other  than  he  had  contracted  for,  he  was  held  liable. 
The  principle  being  that  an  infant  is  liable  for  his  torts, 
but  not  for  mere  violations  of  a  contract,  though  at- 


adult  party's  interests,  or  evince  his  own  intention  to  retain  the 
consideration  and  advantages  of  a  contract  made  during  infancy, 
may  be,  especially  when  reasonable  time  has  elapsed,  construed 
into  a  ratification,  without  an  express  promise,  the  presumption 
of  honorable  motives  being  fair  and  reasonable  under  such  cir^ 
cumstances;  and  finally,  that  a  distinct,  unequivocal  promise, 
verbal  or  written,  made  after  attaining  majority,  is  always  suf- 
ficient, this  apparently  superseding  the  former  promise  alto- 
gether."    (Dom.  Rel.,  Sec.  437.) 
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tended  with  tortious  results.  If  the  tort  is  separable 
from  the  contract  the  infant  is  liable.  (Fitts  v.  Hall,  9 
X.  H.  4J^1;  Schoul.  Dom.  Rel.,  Sec.  424i.) 

Sec.  385.  SAME  SUBJECT  —  INFANT'S 
FRAUDULENT  REPRESENTATIONS  AS  TO 
AGE. — There  is  a  conflict  as  to  the  liability  of  an  in- 
fant for  false  representations  as  to  his  age.  JNIany  cases 
hold  that  an  infant  who  falsely  affirms  goods  to  be  his 
own,  and  that  he  had  a  right  to  sell  them,  and  thereby 
induces  the  plaintiff  to  purchase  them  is  not  responsi- 
ble. And  still  more  frequently  has  it  been  held  that  for 
a  false  and  fraudulent  representation  that  he  was  of  full 
age,  there  is  no  remedy  against  the  infant;  whether  or 
not  money  were  advanced  or  goods  intrusted  to  him  on 
the  strength  of  such  representations.  (Schoul.  Dom. 
Rel.,  Sec.  425;  Wieland  v.  Kobick,  110  111.  IG.)  But  in 
Texas  an  infant  was  held  responsible  for  fraudulent 
representations.  (Kilgore  v.  Jordan,  17  Tex.  341.) 
And  in  a  Kentucky  case  the  court  refused  to  allow  a 
deed  made  by  a  wife  and  her  husband  to  be  avoided  on 
the  ground  of  the  wife's  infancy,  when,  to  induce  the 
innocent  purchaser  to  take  the  land,  she  and  her  husband 
had  made  oath  before  a  magistrate  that  to  the  best  of 
their  knowledge  and  information  she  was  more  than 
twenty-one  years  old.  (Schmeitheimer  v.  Eiseman,  7 
Bush.  298.)  Several  States,  as  Iowa  and  Kansas,  have 
by  statute  regulated  this  matter,  and  prevent  an  infant 
grantee  who  has  represented  himself  of  age  to  after- 
wards disaffirm  his  contract  on  the  ground  of  infancy. 


INFANCY.  153 

(Prouty  V.  Edgar,  6  la.  353;  Dillon  v.  Burnham,  43 
Kans.  77.) 

Sec.  386.  TORTS  SUFFERED  BY  INFANTS. 
— As  to  injuries  and  frauds  suffered  by  infants,  the  or- 
dinary principles  apply  as  in  the  case  of  adults,  with 
some  enlargements  because  of  their  inexperience.  Thus, 
a  child,  eight  years  old,  was  held  to  have  an  action 
against  one  who  sold  him  gunpowder  at  his  own  request, 
and  by  which  he  was  injured.  (Spencer  v.  Carr,  45  N. 
Y.  406.) 

The  doctrine  of  contributory  negligence  which  bars 
a  suit  by  an  adult  for  an  injury,  which  his  own  negli- 
gence contributed  to  bring  about,  applies  to  the  suits 
by  infants,  but  with  this  difference,  that  the  child  need 
only  exercise  that  care  of  which  he  is  presumed  capable 
at  his  age.  Due  average  care,  according  to  age,  sex  and 
capacity,  is  all  that  the  law  exacts  of  any  child  of  tender 
years.  (Schoul.  Dom.  Rel.,  Sec.  428.)  A  few  cases 
hold  that  the  child  may  be  barred  from  an  action  where 
he  is  trespassing  or  meddling  with  property  not  his  own. 
(140  Pa.  St.  475.)  Others  hold  that  though  the  child 
is  a  trespasser,  and  the  defendant  has  left  some  attrac- 
tive but  dangerous  machinery  unguarded,  the  child  may 
recover.  (Penso  v.  McCormick,  125  Ind.  116;  120 
N.  Y.  526.) 

A  child  may  be  so  young  as  to  be  incapable  of  exer- 
cising due  care,  or  any  care.  When  the  age  of  the  child 
admits  no  doubt  of  its  incapacity  to  avoid  danger  the 
court  will  decide  the  question  as  a  matter  of  law.  (21 
Wend.  617.)     In  no  case  where  the  child  is  over  seven 
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is  it  held  incapable  of  exercising  care.  (27  Ind.  513;  84 
111.  483.)  When  the  age  of  the  child  is  such  that  its 
capacity  is  a  matter  of  doubt,  it  is  a  question  for  the 
jury  to  say  whether  it  is  or  is  not  sui  juris.  (Thomp. 
Xeg.,  Sec.  1182;  115  N.  Y.  104.) 

Where  children  are  employed  to  operate  machinery 
it  is  the  duty  of  the  employer  to  point  out  the  danger 
of  the  work,  and  explain  the  operation  of  the  machine 
so  as  to  enable  the  child  to  comprehend  the  danger. 
Defects  must  be  known  to  the  employer  to  render  him 
liable,  and  the  child  must  exercise  due  care  in  avoid- 
ing danger.  (McCarragher  v.  Rodgers,  120  N.  Y. 
526.)  If  the  child  appreciates  the  danger  of  the  occu- 
pation as  well  as  an  adult,  he  is  expected  to  exercise  the 
same  care  as  an  adult  would.     (113  X.  Y.  540.) 

Sec.  387.  SAME  SUBJECT— THE  NEGLI- 
GENCE OF  PARENTS.— Some  cases  charge  or  im- 
pute the  negligence  of  parents  or  those  having  charge  of 
infants  to  the  infants  themselves;  as  where  a  quite 
young  child  is  negligently  permitted  to  run  in  the  high- 
way, and  is  there  injured.  (Hartfeld  v.  Roper,  21 
Wend.  617.)  The  rule  of  the  New  York,  oSIassachu- 
setts,  Illinois  and  some  other  courts  is  that  a  child  too 
young  to  have  discretion  for  himself  cannot  recover  if 
his  i)rotector  fails  to  exercise  ordinary  care,  but  he  may 
if  he  uses  such  care  as  is  usual  with  children  of  the  same 
.'igf,  and  the  })rotcctor  also  exercises  ordinary  care. 
(Sdu)ul.  IJoni.  Rel.,  Sec.  429.)  In  various  other  States 
the  cliild's  exercise  of  ordhiary  care  is  all  that  is  re- 
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garded.  (Robinson  v.  Cone,  22  Vt.  213;  Bellefontaine 
Railroad  Co.  v.  Snyder,  18  Ohio  St.  399.) 

Where  the  child  sues  by  guardian  or  next  friend,  the 
negligence  of  the  custodian  should  not  prevent  the  cliild 
from  recovering.  (78  la.  396;  Newman  v.  Philhps- 
burg  R.,  52  N.  J.  L.  446.)  But  where  the  parent  sues, 
and  it  was  his  negligent  exposing  of  the  child  that  con- 
tributed to  the  injury,  the  parent  cannot  recover. 
(Schwenck  v.  Kehler,  122  Pa.  St.  67;  78  la.  396.) 

Sec.  388.  INFANT'S  SUITS.— An  infant  can  sue 
and  defend  civil  suits  at  law  by  guardian  or  next  friend 
only,  and  not  by  attorney  or  in  person.  (Co.  Litt.  88b; 
Starbird  v.  Moore,  21  Vt.  529.)  A  guardian  ad  litem 
may  be  appointed  to  defend  an  action  against  him.  The 
statute  of  limitation  does  not  run  against  the  infant  dur- 
ing minority,  and  statutes  extend  the  immunity  for  a 
period  after  majority.  The  infant  is  bound  by  the  de- 
cree or  judgment  fairly  rendered  as  an  adult.  Having 
appeared  by  guardian  ad  litem,  and  having  been  served 
with  process  he  can  only  dispute  the  judgment  for  fraud, 
collusion,  or  fundamental  error.  ( Stupp  v.  Holmes,  48 
Mo.  89;  Driver  v.  Driver,  6  Ind.  286.) 


PART  V. 

MASTER  AND  SERVANT. 


CHAPTER  I. 

Sec.  389.  MASTER  AND  SERVANT  AS  A 
DOMESTIC  RELATION.— The  legal  branch  com- 
monly known  as  master  and  servant  is  not  strictly  a  do- 
mestic relation,  as  it  is  enlarged  to  include  all  sorts  of 
contracts  wherein  one  person  engages  to  labor  for  an- 
other, that  is,  the  relation  of  employer  and  employed. 
Blackstone  treats  master  and  servant  as  one  of  the  pri- 
vate or  domestic  relations,  saying  that  it  is  founded  in 
convenience,  whereby  a  man  is  directed  to  call  in  the 
assistance  of  others,  where  his  own  skill  and  labor  will 
not  be  sufficient  to  answer  the  cares  incumbent  upon 
him.  (1  Bl.  Com.  422.)  But  at  the  common  law,  in 
the  time  of  Blackstone,  and  previous,  there  was  reason 
to  class  the  relation  between  the  worker  and  the  em- 
ployer as  that  of  master  and  servant.  Of  the  several 
classes  of  servants,  two  at  least  were  directly  concerned 
with  the  household  or  family  of  the  employer.  JNIenial 
or  domestic  servants  and  apprentices  were  practically  a 
part  of  the  family,  and  their  regulation,  control,  privi- 
leges and  duties  might  well  be  classed  within  the  bounds 
of  the  domestic  relations.    But  the  respective  conditions 
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of  the  master  and  servant  have  changed,  none  of  tlie  in- 
cidents which  at  common  law  made  it  a  domestic  rela- 
tion, or  warranted  the  designation  of  the  parties  as 
"master"  and  "servant"  now  apply,  and  the  obsolete  ex- 
pression continues  as  a  mere  matter  of  precedent  and 
sufferance. 

Sec.  390.  CRITICISM  OF  THE  RELATION. 
— "A  master  is  one  who  has  legal  authority  over  an- 
other ;  and  the  person  over  whom  such  authority  may  be 
rightfully  exercised  is  his  servant.  The  relation  of  mas- 
ter and  servant  presupposes  two  parties  who  stand  on  an 
unequal  footing  in  their  mutual  dealings;  yet  not  natur- 
ally so,  as  in  other  domestic  relations,  nor  necessarily 
because  the  subordinate  is  wanting  in  either  years  or  dis- 
cretion. This  relation  is,  in  theory,  hostile  to  the  genius 
of  free  institutions.  It  bears  the  marks  of  social  caste. 
Hence  it  may  be  pronounced  as  a  relation  of  more  gen- 
eral importance  in  ancient  than  modern  times,  and  bet- 
ter applicable  at  this  day  to  English  than  American  so- 
ciety." (Schoul.  Dom.  Rel.,  Sec.  454.)  "The  title  of 
'master  and  servant,'  at  the  head  of  a  lecture,  does  not 
sound  very  harmoniously  to  republican  ears..  And,  in 
fact,  servitude,  strictly  so-called,  does  not  exist  in  this 
country.  ...  In  fact,  we  understand  by  the  rela- 
tion of  master  and  servant,  nothing  more  or  less  than 
employer  and  employed."  (Walker  Am.  Law,  Sec. 
114.)* 


*Blackstone,  about  to  treat  of  the  several  sorts  of  servants, 
sa^'s:  "Pure  and  proper  slavery  does  not,  nay  cannot,  subsist 
in  England;  such,  I  mean,  whereby  an  absolute  and  unlimited 
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Sec.  391.  CLASSES  OF  SERVANTS  AT  COM- 
^lOX  Lx4W. — By  the  common  law  servants  were 
either:  1,  jNIenial  servants  or  domestics;  2,  appren- 
tices; 3,  laborers;  4,  ministerial  servants,  as  stewards, 
factors  and  bailiffs. 


power  is  given  to  the  master  over  the  Hfe  and  fortune  of  the 
slave.  And  indeed  it  is  repugnant  to  reason,  and  the  principles 
of  natural  law,  that  such  a  state  should  subsist  anywhere."  (1 
Bl.  Com.  423.) 

The  same  learned  commentator  then  proceeds  with  direct  and 
keen  logic  to  demolish  the  three  origins  of  the  right  of  slavery, 
assigned  by  Justinian,  the  great  father  of  the  civil  law.  This 
reasoning  is  so  unique  as  to  deserve  notice.  1.  Slavery,  accord- 
ing to  the  civilians,  is  held  to  arise  from  a  state  of  captivity  in 
war,  as  the  conqueror  had  a  right  to  the  life  of  his  captive,  and 
having  spared  that,  has  a  right  to  deal  with  him  as  he  pleases. 
Blackstonc  replies :  "A  man  has  only  a  right  to  kill  his  enemy 
in  particular  cases,  in  cases  of  absolute  necessity,  for  self-defense ; 
and  it  is  plain  this  absolute  necessity  did  not  subsist,  since  the 
victor  did  not  actually  kill  him,  but  made  him  prisoner.  War  is 
itself  justifiable  only  on  principles  of  self-preservation;  and 
therefore  it  gives  no  other  right  over  prisoners  than  merely  to 
disable  them  from  doing  harm  to  us,  by  confining  their  persons ; 
much  less  can  it  give  a  right  to  kill,  torture,  abuse,  plunder,  or 
even  enslave  an  enemy,  when  the  war  is  over." 

2.  The  civilians  urged  that  slavery  may  begin  when  one  man 
sells  himself  to  another.  But  Blackstonc  rejoins:  "Every  sale 
Implies  a  price,  a  quid  })ro  quo,  an  equivalent  given  to  the  seller 
in  lieu  of  what  he  transfers  to  the  buyer;  but  what  equivalent 
can  be  given  for  life  and  liberty,  both  of  which,  in  absolute 
slavery,  arc  in  Id  to  l)c  in  tlic  master's  disposal?  His  property  also, 
the  very  J)rice  he  seems  to  receive,  devolves  Ipso  facto  to  his 
master  the  instant  he  becomes  his  slave.  In  this  case  the  bu3'er 
gives  nothing,  and  the  seller  receives  nothing.    Of  what  validity, 
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1.  Menial  Servants. — These  were  such  as  hvcd  "in- 
tra ma^nia"  as  part  of  the  family.  The  contract  here 
was  one  of  hiring,  but  if  no  time  was  stated  the  law  con- 
strued it  to  be  for  a  year.  So  by  law  all  single  men 
between  twelve  and  sixty,  and  married  ones  under  thirty 


then,  can  a  sale  be  which  destroys  the  very  principles  upon  which 
all  sales  are  founded?" 

3.  Lastly,  the  civilians  claim  that  slaves  are  born — that  is, 
slavery  is  hereditary,  the  children  of  acquired  slaves  are,  jura 
naturae,  by  a  negative  kind  of  birthright,  slaves  also.  "But 
this,"  says  Blackstone,  "being  built  on  the  two  former  rights, 
must  fall  together  with  them."     (1  Bl.  Com.  423,  424.) 

It  is  interesting  to  note  that  only  1,250  years  were  required  to 
revolutionize  the  settled  principles  of  law  in  regard  to  slavery ; 
true,  it  continwed  for  some  years  after  Blackstone  wrote,  but  its 
death  knell  had  been  rung.  In  less  than  150  years  a  great 
change  has  been  made  in  the  law  regulating  master  and  servant. 
And  incidents  of  domestic  or  menial  slavery,  which  were  ap- 
proved and  enforced  in  Blackstone's  time,  are  now  entirely  re- 
pudiated. 

Seeing  this  advancement,  we  may  well  question  how  long  civili- 
zation will  tolerate  the  relation  of  employer  and  employed  as  now 
conducted  and  sanctioned. 

As  Professor  Schouler  truly  says,  the  relation  of  master  and 
servant,  or  employer  and  employed,  is  hostile  to  the  genius  of 
free  institutions.  It  bears  the  mark  of  social  caste.  Of  the 
forty-eight  classes  forming  the  English  society  of  Blackstone's 
time  the  "labourers"  were  the  last  and  lowest ;  of  the  seventy-five 
classes  that  now  compose  that  queen-loving  race,  the  "laborers" 
are  still  the  last  and  lowest.  (Cooley's  Bl.  Com.  406n.)  In 
America,  our  fundamental  law  forbids,  and  with  reason,  the 
actual  taking  on  of  caste  designations,  but  in  our  Eastern  cities, 
the  plutocratic  classes,  who  have  taken  to  themselves  the  earnings 
of  the  laborers,  are  imitating  and  in  some  cases  outdoing  the 
riotous  exccssp«  of  feudal  lords  and  law-made  aristocrats. 
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years  of  age,  and  all  single  women  between  twelve  and 
forty,  not  having  a  visible  liveliliood,  were  compelled 
to  go  out  to  service.  No  master  could  put  away  such  a 
servant,  or  servant  leave  the  master,  without  a  quarter's 


We  have,  as  they  had  in  the  past,  a  parasitic  class,  whose  in- 
terest it  is  to  say  "that  the  relation  of  master  and  servant  must 
exist,"  and  "that  difference  of  condition  makes  some  persons  em- 
ploj-ers  and  others  laborers."  The  same  statement  will,  and  did, 
justify  the  existence  of  slaves  and  freemen. 

The  right  to  work  does  not  necessarily  include  the  duty  of 
being  "worked."  Among  the  intelligent  Americans  who  are  de- 
manding the  right  to  work  are  those  who  also  insist  that  the 
right  shall  not  be  made  dependent  upon  paying  an  idle  capital- 
istic class  a  large  per  cent,  of  the  workers'  earnings.  This  ques- 
tion, in  a  crude  form,  came  before  the  entire  American  people  in 
the  Presidential  election  of  1896,  and  will  constantly  recur  un- 
til properly  solved.  The  absolute  elimination  of  social  caste, 
trusts,  monopolies  and  plutocrats  will  come  when  the  worker  gets 
his  due;  when  the  right  to  work  shall  be  free;  when  men  shall 
work  for  themselves,  and  not  for  Rockefeller,  Havemeyer,  or  any 
trust  whose  earnings  go  to  swell  the  coffers  of  certain  individuals. 

It  may  be  asked.  How  are  men  to  work  for  themselves?  Indeed, 
so  habitual  has  become  the  highly  unnatural  system  by  which 
men  work  to  swell  the  private  foii:uncs  of  the  few  that  some  per- 
sons cannot  conceive  of  a  different  order  of  affairs.  The  same 
was  true  at  an  early  day  of  political  affairs.  A  country  could 
not  possibly  have  existed  without  an  arbitrary  and  absolute 
despot,  whom  men  called  a  king!  The  people  of  America  have 
»)ustcd  the  king  and  distribute  his  power  among  themselves.  We 
proplicsy  that  the  time  will  come  when  they  will  do  as  much  for 
the  industrial  despots,  and  common  or  public  ownership  will  be 
equally  prized  with  common  or  public  government. 

It  is  natural  for  men  to  work  for  themselves ;  it  is  patriotic 
for  them  to  work  for  their  common  government  and  general 
welfarr.     IJut  it  is  unnatural,  unjust  and  tyrannical  to  make 
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warning,  except  by  consent  or  for  reasonable  cause.     ( 1 
Bl.  Com.  425.) 


men  support  in  idleness  and  luxury  those  able  to  work  for  them- 
selves, and  it  is  nothing  short  of  slavery,  when  by  law,  or  con- 
ditions, one  man  must  give  the  profits  of  his  earnings  to  anotlior 
for  the  privilege  of  working. 

Nature  does  not  classify  men  as  masters  and  servants,  em- 
ployers and  employed,  nor  specify  that  some  shall  have  the 
privilege  of  setting  the  others  to  work,  and  take  the  bulk  of 
their  productions  as  a  recompense  for  so  doing!  Man  works 
to  supply  his  wants,  and  the  needs  of  those  dependent  upon 
him.  The  division  of  men  into  masters  and  servants  arises  in 
the  same  way  and  is  justified  by  the  arguments  that  support 
slavery.  Captivity,  sale,  heredity;  these  are  the  three  ways  in 
which  one  man  becomes  the  workman  or  servant  for  another. 
Let  us  examine  these:  Captivity  is  now  obsolete,  and,  except  in 
the  most  primitive  civilizations,  is  not  a  justifiable  method  of 
securing  a  servant.  2.  Sale,  this  is  the  universal  method,  at  pre- 
sent, of  securing  assistance  of  others.  The  worker  sells  his  ser- 
vice to  the  employer,  this  according  to  Blackstone,  who  takes 
Justinian  to  task,  is  very  just.  But  let  us  see.  "Every  sale 
implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to  the  seller 
in  lieu  of  what  he  transfers  to  the  buyer."  But  what  equivalent 
can  be  given  for  life  and  liberty,  both  of  which  the  wage-slave 
surrenders  to  his  trust  employer?  The  wages — or  price  which 
he  seems  to  receive — comes  not  from  the  employer,  but  is  only 
a  portion  of  the  result  of  his  own  labor.  "In  this  case,  there- 
fore, the  bu3'er  gives  nothing  and  the  seller  receives  nothing," 
save  that  which  is  his  own.  Of  what  foundation,  then,  is  the 
claim  of  the  employer  to  the  surplus  earnings  of  the  employed.'' 
3.  Heredity  is  another  means  b}-  which  the  ranks  of  the  servant 
class  are  kept  filled.  The  children  of  the  "man  with  the  hoe," 
the  robbed  workers  of  to-day,  "by  a  negative  kind  of  birth- 
right," are  slaves  or  servants  also.  But  this,  being  built  on  the 
two  former  wrongs,  will  fall  together  with  them ! 
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2.  Apprentices. — Were  persons  bound  out  for  a 
number  of  years  by  indentures  to  serve  the  master,  and 
in  return  to  be  maintained  and  instructed  by  him,  in 
some  trade  or  calling.  Children  of  poor  persons  were 
apprenticed  by  the  overseers  to  capable  persons,  who 
were  compelled  to  take  them.     (1  Bl.  Com.  426.) 

3.  Laborers. — These  were  only  hired  by  the  day  or 
week,  and  were  not  a  part  of  the  family.  The  law  re- 
quired all  without  property  to  work ;  defined  the  length 
of  time  they  should  work  in  summer  and  winter;  pun- 
ished them  for  leaving  their  work;  empowered  the  jus- 
tices to  fix  their  wages;  and  inflicted  penalties  for  giv- 
ing or  exacting  more  wages  than  were  so  fixed.* 

4.  The  fourth  class  of  servants  Avere  of  a  higher  and 
more  respected  class  than  the  former.  They  were  re- 
garded as  servants  pro  tempore,  as  their  acts  affected 
the  master's  propertj^     ( 1  Bl.  Com.  427. ) 

Sec.  392.  EFFECT  OF  THE  RELATION  AT 
COMINION  LAW. — By  service,  all  servants  and  la- 
borers, except  apprentices,  became  entitled  to  wages; 
according  to  their  agreement,  if  menial  servants;  or 
according  to  the  fixed  wage  if  laborers  or  servants  in 
husbandry.    The  master  had  the  right  to  correct  his  ap- 


*Harsh  as  we  may  think  these  provisions  of  the  common  law 
upon  the  hiborcr,  they  do  not  equal  the  severity  of  our  vagrant 
laws,  by  which  men  are  regarded  as  criminals  for  no  other 
reason  than  that  they  are  out  of  work  and  are  looking  for  it. 
Convicted  of  being  vagrants,  they  are  made  to  work  in  a  penal 
institution  for  tluir  board,  instead  of  being  given  honorable 
employment  by  the  state  at  a  living  wage. 
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prentice  for  negligence  or  other  misbehavior,  if  done 
with  moderation.  But  the  beating  of  any  other  servant 
of  full  age  was  a  good  cause  of  leaving.  If  the  servant 
or  laborer  assaulted  the  master  he  might  be  imj^risoned 
a  year  with  other  corporal  punishment.  Apprentices 
serving  seven  years  to  a  trade  were  given  the  exclusive 
right  to  exercise  that  trade  in  any  part  of  England. f 

Sec.  393.  SAME  SUBJECT  CONTINUED.— 
At  common  law  the  master  could  assist  his  servant  in 
an  action  at  law  against  a  stranger,  and  not  be  guilty 
of  maintenance.  The  master  could  also  bring  an  action 
against  one  who  beat  or  maimed  his  servant,  but  in  this 
case  his  damage  was  the  loss  of  service  which  should  be 
specially  pleaded  and  proved.  The  master  could  justify 
an  assault  in  defense  of  his  servant,  and  the  servant  in 
defense  of  the  master.    So  an  action  lay  by  the  master 


fl  Bl.  Com.  427,  428.  The  exclusive  right  to  follow  a  trade 
given  to  seven-year  apprentices  was  a  matter  of  statute,  as  the 
early  common  law  allowed  every  man  to  use  what  trade  he 
pleased.  The  well-to-do  artisans  chose  this  method  of  protecting 
themselves  against  competition.  It  was  a  monopoly  of  the  me- 
chanical trades  by  fixing  an  unreasonable  apprenticeship.  Years 
and  not  skill  was  the  requirement;  further,  only  a  certain  num- 
ber of  apprentices  were  to  be  instructed  at  all.  This  sort  of  a 
monopoly  seems  to  be  again  gaining  favor  in  some  states  in 
the  professions.  Fitness  and  ability  the  state  should  require 
from  every  person  who  offers  to  do  professional  or  skilled  labor, 
and  this  should  be  evidenced  by  an  examination.  But  a  require- 
ment of  years  of  study  in  designated  institutions,  or  of  so  un- 
reasonable and  expensive  a  character  as  to  debar  all  but  the 
most  favored,  seeks  to  establish  a  monopoly  of  the  most  vicious 
sort. 
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against  one  who  knowingly  hired  his  servant,  and  for  the 
debauching  of  a  female  servant.     The  master  was  re- 
sponsible for  the  acts  of  his  servant  upon  his  express  or 
implied  command,  on  the  prmciple  "qui  facit  per  alium, 
facit  per  se."    Therefore,  if  a  servant  commit  a  trespass 
by  the  command  or  encouragement  of  his  master,  the 
master  shall  be  guilty  of  it;  though  the  servant  is  not 
thereby  excused,  for  he  is  only  to  obey  his  master  in 
matters  that  are  honest  and  lawful.     So,  if  the  drawer 
at  a  tavern  sells  bad  wine,  whereby  a  person's  health  is 
injured,  an  action  lies  against  the  master,  as  the  master 
in  permitting  the  servant  to  draw  and  sell  it  at  all  is 
impliedly  giving  him  a  general  command.    In  the  same 
manner  whatever  the  servant  is  generally  permitted  to 
do  in  the  general  course  of  the  master's  business  is  equiv- 
alent to  a  general  command.    Hence,  if  the  master  deals 
with  a  tradesman  by  himself,  and  not  through  the  ser- 
vant, he  is  not  responsible  for  what  the  servant  gets 
upon  his  account,  as  there  is  no  implied  order ;  but  where 
the  master  usually  sends  the  servant  to  a  tradesman, 
sometimes  with  money  and  sometimes  to  get  credit,  then 
he  is  responsible  for  all  that  the  servant  gets.     (1  Bl. 
Com.  430.)      Though  the  master  lose  by  a  dishonest 
servant's  behavior  in  the  performance  of  a  trust,  yet  he 
is  responsible,  as  the  wrong  of  the  servant  is  considered 
that  of  the  master  himself,     (idem.) 

Sec.  394.  THE  RELATION  IN  MODERN 
I^iVW. — As  we  have  seen  the  relation  of  master  and 
servant  to-day  is  simi)ly  that  of  employer  and  employed, 
or  principal  and  agent.    It  arises  from  a  contract,  ex- 
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press  or  implied,  and  with  a  few  exceptions  might  be 
treated  as  any  other  contract.  The  common  law  classes 
of  servants  have  lost  their  significance,  with  the  excep- 
tion of  apprentices,  with  respect  to  whom  our  law  is 
chiefly  statutory.  (Walker  Am.  Law,  Sec.  114).)  We 
shall  treat  the  subject  briefly  as  is  ordinarily  done,  when 
considered  as  one  of  the  domestic  relations.* 

Sec.  395.  FORMATION  OF  THE  RELA- 
TIOX. — As  the  relation  is  founded  on  contract,  one 
who  volunteers  to  work  for  another  does  not  become  en- 
titled to  pay.  (Bartholomew  v.  Jackson,  20  Johns.  28.) 
The  assent  of  both  parties  is  essential  to  the  contract  of 
hiring,  but  a  man  who  has  an  opportunity  to  accept  or 
reject  work,  and  does  not  reject  it,  may  be  presumed 
to  have  assented.  (28  la.  545.)  This  presumption  does 
not  arise  where  the  parties  are  related,  and  there  is  no 
intention  of  paying  for  the  service.  (42  ]Mich.  51.) 
But  an  orphan  minor,  brought  up  in  the  family,  not  as 
a  member,  but  rather  in  a  menial  capacity,  was  held  en- 
titled to  reasonable  payment  for  services,  less  board, 
clothing,  and  other  necessaries  furnished  him.  (Lock- 
wood  V.  Bobbins,  125  Ind.  398.) 

There  is  no  clear  test  of  the  existence  of  the  relation 
in  the  kind  of  employment  or  in  the  manner  of  employ- 
ment, nor  in  the  power  of  discharging  the  person.  If 
there  is  a  test  it  is  whether  the  servant  is  bound  to  obey, 
and  subject  to  the  supervision  of  the  master.    Where 


*The  subject  of  Principal  and  Agent  will  be  treated  at  length 
in  a  subsequent  number  of  the  Cyclopedia  of  Law,  and  there- 
fore will  not  be  broached  here. 
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one  is  neither  employed,  paid,  nor  controlled  by  another, 
he  is  not  his  servant  in  the  legal  sense.  (71  Mo.  303; 
Schoul.  Dom.  Rel.,  Sec.  461.)  Where  the  o-vvTier  of  a 
building  employs  a  plmnber  to  repair  pipes,  or  a  roofer 
to  repair  a  roof,  in  his  o^vn  way,  retaining  himself  no 
direction,  he  is  not  master  in  the  sense  of  liability  to 
third  persons  for  this  party's  negligence.  (Bennett  v. 
Truebody,  66  Cal.  509;  Hexamer  v.  Webb,  101  N.  Y. 
377.)     See  Cincinnati  v.  Stone,  5  Ohio  St.  38. 

Sec.  396.  THE  CONTRACT  OF  HIRING; 
WHEN  TO  BE  IN  WRITING.— The  relation  is 
created  when  the  servant  is  employed,  not  by  the  master 
directly,  but  by  some  employe  in  charge  of  a  part  of 
the  business,  with  authority  to  engage  assistants.  (Rum- 
mell  V.  Dilworth,  111  Pa.  St.  343.) 

By  the  statute  of  frauds,  a  contract  of  hiring,  which 
is  not  to  be  performed  within  a  year  from  the  tune  of 
making  it,  should  be  in  writing.  Hence  a  verbal  agree- 
ment to  hire  for  a  year,  commencing  on  a  future  day  is 
void.  (Sutcliffe  v.  Atlantic  Mills,  13  R.  I.  480.)  But 
where  under  a  contract  for  a  year's  service,  the  employed 
party  has  gone  on  from  year  to  year,  without  objection, 
the  presumption  arises  that  both  parties  have  assented 
to  the  contract  for  another  year,  and  it  need  not  be  in 
WTiting.  (Tatterson  v.  Suffolk  Mfg.  Co.,  106  Mass. 
50.) 

By  the  common  law  a  general  hiring  without  limita- 
tion was  regarded  as  a  liiring  for  a  year.  But  in  the 
United  States  there  is  no  inflexible  rule  as  to  the  dura- 
tion of  the  service  in  the  absence  of  express  terms.    Cus- 
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torn,  the  nature  of  the  work,  and  the  intervals  of  pay- 
ment may  be  regarded  to  determine  the  respective  rights 
of  the  parties.  (Lord  v.  Goldberg,  81  Cal.  59G;  83  Ga. 
773;  Lyon  v.  George,  44  Md.  295.)  And  the  same 
principles  apply  where  the  contract  has  expired  and  the 
parties  continue  without  a  new  contract.  (106  jNIass. 
56;  52  Hun  421.) 

Sec.  397.  TERMINATION  OF  THE  RELA- 
TION.— The  relation  is  terminable  in  various  ways: 
1.  At  the  expiration  of  the  term  of  service,  or  by  the 
death  of  either  party;  2,  it  may  be  terminated  before 
the  expiration  of  the  contract,  by  mutual  agreement, 
whether  provided  in  the  contract  or  not;  by  the  dis- 
charge of  the  servant  by  the  master  for  justifiable  cause, 
as  for  unreasonable  disobedience,  moral  misconduct,  and 
negligence;  by  the  servant  for  justifiable  causes,  as 
serious  illness,  failure  of  master  to  pay  as  agreed,  etc.; 
or  by  the  servant  without  justifiable  cause. 

The  contract  of  service  bemg  personal  is  dissolved  by 
the  death  of  either  party.  When  the  mutual  agree- 
ment to  terminate  is  anticipated  in  the  contract,  it  is 
competent  for  either  party  to  contract  that  the  other 
shall  have  the  right  to  terminate  the  contract  abruptly, 
while  he  agrees  to  do  so  only  on  notice.  (Preston  v. 
Am.  Linen  Co.,  119  Mass.  400.)  See  Stockley  v. 
Goodwin,  78  111.  127. 

The  disobedience  of  the  servant  which  would  author- 
ize a  dismissal  by  the  master,  as  held  by  the  older  cases, 
was  seemingly  any  disobedience,  whether  unreasonable 
or  not.    As  where  a  servant  was  ordered  to  go  with  the 
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horses  on  an  errand  a  mile  off,  just  as  dinner  was  ready, 
and  he  refused  to  go  without  dinner ;  and  where  a  house- 
maid persisted  in  going  to  see  her  sick  mother,  though 
ordered  not  to  go  by  hei'  master;  these  were  held  as  jus- 
tifying a  dismissal.  (Schoul.  Dom.  Rel.,  Sec.  462.) 
But  we  are  safe  in  saying  that  no  court  would  go  this 
length  at  the  present  day.  In  Shaver  v.  Ingham,  58 
^lich.  649,  the  absence  for  a  single  day  of  a  servant, 
which  caused  the  master  no  serious  consequences,  was 
held  not  to  justify  a  dismissal.  Hence  the  word  dis- 
obedience should  be  qualified  to  the  expression,  unrea- 
sonable disobedience. 

jMoral  misconduct  of  a  servant  includes  pregnancy 
of  a  maid-servant;  drunkenness  (31  Mo.  585)  ;  insol- 
ence (56  Hmi  1)  ;  engaging  in  the  same  business  on 
his  own  account  during  the  term  of  semce  (Dieringer 
V.  Meyer,  42  Wis.  311).    See  Browne,  Dom.  Rel.,  126. 

For  wanton  negligence,  or  palpable  inefficiency  the 
servant  may  be  discharged,  but  the  master  may  con- 
done an  act  of  negligence  and  lose  the  right  to  discharge 
the  servant.     (1  N.  Y.  Supr.  361.) 

The  servant  is  justified  in  leaving  the  employment 
before  the  expiration  of  the  term  of  service  for  the  fol- 
lowing reasons:  Serious  illness  (21  AVis.  396)  ;  failure 
of  the  master  to  pay  wages  as  agreed  (6  Wall.  561)  ; 
for  being  compelled  to  work  on  Sunday  (81  Me.  356)  ; 
rccjuiring  service  from  him  not  contemplated  in  the 
contract  (7  La.  Ann.  229)  ;  exposing  the  servant  to 
danger  from  negligent  fellow-servants,  or  defective  ma- 
chinery (84  ISIich.  289;  Wood,  M.  &  S.  146.) 
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Sec.  398.  RIGHTS  UXDER  THE  CONTRACT. 

— The  consideration  in  the  contract  of  hiring  is  the  serv- 
ice rendered  on  the  one  side  and  the  wages  to  be  paid 
on  the  other. 

When  the  contract  is  ended,  as  provided  bj'-  its  terms, 
or  by  mutual  agreement,  the  servant  is  entitled  to  the 
wages  due  up  to  the  end  of  the  service. 

When  the  servant  is  discharged  for  lawful  cause  by 
the  master,  the  rule  was  formerly  that  he  could  not  re- 
cover his  wages,  but  he  can  now  recover  the  value  of 
his  services  up  to  the  discharge,  less  damages  suffered 
by  the  master  because  of  his  tortious  acts,  and  perhaps 
less  the  loss  occasioned  by  his  leaving.  (Wood,  ]\Iaster 
&  Serv.,  127-8.) 

When  the  servant  is  wrongfully  discharged  by  the 
master  the  common  law  gives  two  remedies;  one,  to 
treat  the  contract  as  a  continuous  one,  and  sue  in  dam- 
ages for  the  breach  thereof;  the  other  to  consider  it  as 
rescinded,  and  sue  his  master  on  a  quantum  meruit  for 
the  services  he  has  actually  rendered.  (Colburn  v. 
Woodworth,  31  Barb.  381.)  Formerly  it  was  held  he 
had  a  third  remedy,  namely,  to  wait  till  the  termination 
of  the  period  of  service,  and  then  sue  for  his  whole  wages 
in  assumpsit,  relying  on  the  doctrine  of  constructive 
service;  but  according  to  the  best  authorities  this  cannot 
now  be  adopted.  (Schoul.,  Dom.  Rel.,  Sec.  472 ;  James 
v.  Allen  Co.,  44  Ohio  St.  226.)  The  servant  can  re- 
cover wages  for  the  whole  term,  less  what  he  had  an 
opportunity  to  make  by  like  service  after  his  dismissal, 
and  it  is  damages  rather  than  strict  wages  that  he  re- 


170  THE  DOMESTIC  RELATIONS. 

covers.  When  the  serv^ant  sues  for  what  the  services 
were  worth,  and  treats  the  contract  as  rescinded,  he  can 
only  recover  wages  for  the  period  during  which  he 
served.     (Weed  v.  Burt,  78  N.  Y.  191.) 

Sec.  399.  THE  MASTER'S  DUTY  TO  HIS 
SERVANTS.— It  is  the  master's  duty: 

1.  To  exercise  due  care  in  providing  and  repairing 
suitable  machinery  and  appliances  for  carrying  on  the 
business  for  which  he  employs  the  servant.  (Hough 
V.  Railroad  Co.,  100  U.  S.  213.) 

2.  To  exercise  due  care  in  providing  a  sufficient  num- 
ber of  suitable  fellow-servants.  (Nichols  v.  Brush  Co., 
53  Hun  137;  75  N.  Y.  38.) 

3.  To  point  out  to  servants  the  dangers  of  the  em- 
ployment not  obvious,  yet  known  to  the  master.  ( Mel- 
chert  V.  Smith  Brew.  Co.,  140  Pa.  St.  448;  84  Mich. 
676.) 

4.  After  notice,  he  is  bound  to  repair  defective  ma- 
chinery, and  dismiss  incompetent  servants.  (Laning  v. 
N.  Y.  C.  Ry.  Co.,  49  N.  Y.  521;  84  Mich.  289.) 

5.  To  explain  to  inexperienced  or  youthful  servants 
the  nature  of  the  work  or  machine  they  are  to  be  em- 
ployed on,  disclosing  the  dangers  of  the  employment, 
and  giving  instructions  how  to  perform  their  work  and 
keep  clear  of  danger.  (Rummell  v.  Dil worth,  131  Pa. 
St.  509;  51  N.  XL.  507.) 

0.  The  master's  duties  extend  to,  and  he  is  liable  for, 
breaches  of  the  above  duties  by  those  to  whom  he  has 
delegated  their  performance.  (100  U.  S.  217;  105  N. 
Y.  159;  53  Hun  137.)      This  is  called  the  doctrine  of 
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vice-principal.  And  whether  or  not  a  servant  is  a  vice- 
principal  depends  upon  the  character  of  the  act  in  the 
performance  of  which  the  injury  arises,  without  regard 
to  the  rank  of  the  employee  performing  it.  (112  N.  Y. 
614;  41  Minn.  212.) 

7.  As  a  general  rule,  the  servant  assumes  all  risks 
arising  from  his  employment,  or  from  the  acts  or  omis- 
sions of  his  fellow-servants  that  he  knew,  or  by  the  ex- 
ercise of  prudence  might  have  known,  were  naturally 
and  probably  incident  thereto.  (Central  Ry.  Co.  v. 
Peacock,  69  INId.  257.)  Fellow-servants  are  those  in  the 
employ  of  the  same  master,  engaged  in  the  same  com- 
mon work,  and  performing  duties  for  the  same  general 
purpose.     (Laning  v.  Ry.  Co.,  49  N.  Y.  521.) 

For  a  breach  of  any  of  the  above  specified  duties  the 
master  is  liable  in  damages  to  the  servant,  and  he  may 
not  contract  beforehand  with  the  servant  for  release  from 
liability  for  his  own  or  his  other  employe's  neglect. 
(Lake  Shore  Ry.  Co.  v.  Spangler,  44  Ohio  St.  571;  29 
Kans.  122.) 

Sec.  400.  SERVANT'S  RIGHTS  AND  LIA- 
BILITIES AS  REGARDS  THE  MASTER.— The 
servant  assumes  the  risks  ordinarily  incident  to  his  em- 
ployment, after  the  master  has  performed  his  duty  as 
stated  in  the  previous  section.  And  if  he  learns  of  de- 
fects in  the  machinery  or  appliances,  or  of  the  incompe- 
tency of  his  fellow-servants,  and  makes  no  complaint,  he 
also  assumes  the  risks  incident  to  such  defects  and  in- 
competencies. (Davis  V.  Ry.  Co.,  20  Mich.  105.)  If  he 
notifies  the  master  of  the  defects  or  incompetencies,  and 
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is  given  to  understand  that  the  matter  will  be  remedied, 
he  may  wait  a  reasonable  time  for  this  to  be  done  and  not 
lose  his  rights.  (Eureka  Co.  v.  Bass,  81  Ala.  200;  84 
Mich.  289.) 

The  servant  is  liable  to  the  master  for  gross  negli- 
gence in  the  care  of  his  property,  but  not  for  ordinary 
accidents.  And  he  is  liable  to  his  master  for  the  conse- 
quences of  his  negligence  or  misconduct.  (Smith  v. 
Foran,  43  Conn.  244.), 

Sec.  401.  MASTER'S  LIABILITY  TO 
OTHERS  FOR  THE  SERVANT'S  TORTS.— 
The  common  law  rule  of  the  master  being  responsible  for 
the  acts  of  his  servant  within  the  scope  of  his  authority 
and  employment  still  maintains.  And  it  is  held,  though 
the  particular  acts  were  not  authorized,  or  were  even  for- 
bidden, yet  he  is  liable.  ( Singer  Mtg.  Co.  v.  Rohn,  132 
U.  S.  518;  Smith  Mast.  &  Serv.,  151-2.)  What  acts  of 
negligence,  wrong-doing  and  the  like  of  the  servant 
come  within  the  scope  of  the  employment  is  a  question 
to  be  decided  in  each  case.  The  following  have  been 
held  to  fall  within  the  rule  and  bind  the  master:  Negli- 
gent driving  by  a  servant;  negligent  kindling  of  a  fire, 
also  applied  to  fires  kmdled  by  locomotive  engineers; 
piling  up  wood  improperly;  mismanagement  of  a  boat; 
causing  injury;  negligent  management  of  gas  by  the 
servant  of  a  gas  company;  negligence  in  leaving  a  cellar 
hole  open  (70  INIe.  100)  ;  infringement  of  a  patent  by 
workmen;  unskillful  workmanship;  throwing  things  out 
of  a  window  ujion  a  passerby,  etc.,  cases  cited  by  Schou- 
ler  (Dom.  Rel.,  Sec.  490n.) 
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But  the  master  is  not  responsible  for  the  willful  and 
unlawful  acts  of  his  servants  toward  strangers,  if  the 
acts  are  outside  of  his  employment,  and  which  the  mas- 
ter did  not  intend,  nor  could  be  supposed  from  the  nature 
of  the  employment  to  have  authorized  or  expected  the 
servant  to  do.  (Cooley  Torts,  p.  525;  Railroad  Co.  v. 
State,  69  Md.  557;  Smith  Mast.  &  Serv.,  160.)  Thus, 
though  the  servant  is  driving  the  master's  team,  but  in 
the  servant's  own  private  business  and  not  that  of  the 
master,  the  servant  alone  is  responsible.  (Way  v.  Pow- 
ers, 57  Vt.  135.)  Or,  where  one  performs  a  task  outside 
of  his  ordinary  and  proper  employment,  or  turns  aside 
from  an  undertaking  in  w^hich  he  was  employed  to  per- 
form a  different  one,  and  injury  results,  the  master  is 
not  responsible.  (Cavanaugh  v.  Dinsmore,  19  N.  Y. 
Supr.  465;  Stone  v.  Hills,  45  Conn.  44.) 

Again,  it  is  the  rule  that  a  servant  could  have  no  im- 
plied authority  to  do  that  which  is  unlawful  for  either 
him  or  his  master  to  do.  (L.  R.  2  Q.  B.  534.)  Nor  is 
the  master  liable  if  the  person  injured  was  not  m  the 
exercise  of  ordinary  care  at  the  time  of  the  injury,  and 
hence  contributed  to  it.  (Illinois  Ry.  Co.  v.  Baches,  55 
111.  379;  Schoul.,  Dom.  Rel.,  Sec.  491.) 


/- 
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PROTECTION  OF  PERSONAL  RIGHTS  IN 

EQUITY. 


THOMAS  C.  CHAPPELL,  APPT. 

V. 

DAVID  STEWART. 

82  Md.  323;  37  L.  R.  A.  783. 

(Januarys,  1896.) 

Appeal  by  complainant  from  a  decree  of  the  Circuit 
Court  of  Baltimore  City  dismissing  a  bill  to  enjoin  de- 
fendant from  employing  detectives  to  follow  and  watch 
complainant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Julian  J.  Alexander  and  Thomas  C.  Chap- 
pell  for  appellant. 

Messrs.  Redmond  C.  Stewart  and  Bavid  Stewart  for 
appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  court: 

Thomas  C.  Chappell  filed  a  bill  in  equity  against 
David  Stewart.  Without  entering  minutely  into  the  de- 
tails of  the  bill  of  complaint,  it  may  be  stated  that  he 
charged  that  the  defendant  had  employed  detectives  to 
follow  him  and  watch  him  wherever  he  should  go;  and 
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that  this  conduct  caused  him  great  inconvenience  and 
annoyance,  interfered  with  his  social  intercourse  and 
his  business,  and  caused  grave  suspicions  to  be  enter- 
tained about  him,  so  as  to  greatly  damage  his  financial 
credit. 

It  is  also  alleged  that  the  defendant  intended  to  con- 
tinue the  same  course  of  conduct  toward  the  complain- 
ant. The  bill  prayed  for  an  injunction  to  restrain  and 
prohibit  the  defendant  from  the  aforesaid  conduct,  and 
for  a  decree  for  damages  and  for  general  relief.  He 
also  filed  a  special  motion  for  a  preliminary  injunction. 
The  defendant  filed  a  demurrer  and  answer  combined 
together.  It  was  maintained  that  the  bill  of  complaint 
did  not  entitle  the  complainant  to  any  relief  in  equity 
because  it  did  not  set  forth  any  legal  or  equitable  right 
which  the  defendant  was  injuring,  because  it  did  not 
set  forth  any  danger  of  irreparable  damage,  and 
for  other  reasons.  And  the  answer  denied  the 
charges  of  the  bill.  The  court  refused  to  grant  the 
preliminary  injunction.  The  defendant,  by  leave  of  the 
court,  amended  his  pleading  by  changing  its  form  so  as 
to  make  it  simply  an  answer  and  nothing  more.  After- 
wards the  court  passed  an  order  sustaining  the  demurrer 
and  dismissing  the  bill  with  costs. 

The  court  acted  inadvertently  in  passing  an  order  on 
the  demurrer,  when  in  consequence  of  an  amendment  of 
the  defendant's  pleading  there  was  no  longer  a  demurrer 
in  the  case.  We  shall  see  whether  this  oversight  inflicted 
any  injury  on  the  plaintiff.  As  the  answer  denied  the 
allegations  of  the  bill,  and  the  motion  for  a  preliminary 
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injunction  was  heard  on  bill  and  answer,  it  was  of  neces- 
sity that  the  motion  should  be  denied.  And  as  the  bill, 
assuming  that  all  its  allegations  were  true,  did  not  con- 
tain any  matter  cognizable  in  equity,  it  ought  then  and 
there  to  have  been  dismissed.  Courts  of  equity  exercise 
a  very  extensive  jurisdiction,  in  cases  involving  property 
rights.  The  occasion  does  not  require  us  to  state  its  pre- 
cise limits.  It  is  usually  said  in  general  terms  that  it 
does  not  exist  where  a  plain,  adequate,  and  complete 
remedy  can  be  obtained  at  law.  In  this  case  it  is  alleged 
that  rights  affecting  the  complainant's  person  have  been 
violated,  and  that  there  is  a  purpose  to  persist  in  violat- 
ing them.  The  ordinary  processes  of  the  lav/  are  fully 
competent  to  redress  all  injuries  of  this  character.  They 
have  always  been  considered  beyond  the  scope  of  the 
powers  of  a  court  of  equitj^  In  Gee  v,  Pritchard,  2 
Swanst.  413,  Lord  Eldon  said:  "The  question  will  be 
whether  the  bill  has  stated  facts  of  which  the  court  can 
take  notice,  as  a  case  of  civil  property,  which  it  is  bound 
to  protect." 

In  Bispham  on  Equity,  5th  ed.,  p.  584,  note  2,  it  is 
said:  "But  it  is  the  rights  of  property,  or  rather  rights 
in  property,  that  equity  interferes  to  j)rotect:  a  party  is 
not  entitled  to  a  writ  of  in  i  unction  for  a  matter  affectinff 
his  person." 

In  Kerr  on  Injunctions,  pp.  1,  2,  it  is  said:  "A  court 
[of  equity]  is  conversant  only  with  questions  of  prop- 
erty and  the  maintenance  of  civil  rights.  Injury  to  prop- 
erty, whether  actual  or  prospective,  is  the  foundation  on 
which  its  jurisdiction  rests.    The  court  [of  equity]  has 
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no  jurisdiction  in  matters  merely  criminal  or  merely  im- 
moral, which  do  not  affect  any  right  to  property.  If  a 
charge  be  of  a  cruninal  nature  or  an  offense  against 
the  public  peace,  and  does  not  touch  the  enjoyment  of 
property,  jurisdiction  camiot  be  entei-tained.  The  court 
has  no  jurisdiction  to  restrain  or  prevent  crune,  or  to 
enforce  the  performance  'of  a  moral  duty,  except  so  far 
as  the  same  is  concerned  wdth  rights  to  property :  nor  can 
it  interfere  on  the  ground  of  any  criminal  offense  com- 
mitted, or  for  the  purpose  of  giving  a  better  rcmedy  in 
the  case  of  a  criminal  offense,  or  for  putting  a  stop  to 
acts,  which,  if  permitted,  would  lead  to  a  breach  of  the 
public  peace." 

We,  of  course,  do  not  intend  to  express  an  opinion  on 
the  merits  of  an  action  at  law  which  the  complainant  may 
see  fit  to  bring. 

Decree  affirmed^  with  costs.* 


*NoTE. — "Tlie  above  decision  is  based  expressly  on  the  exist- 
ence of  an  adequate  remedy  at  law,  but  there  is  an  intimation 
that  the  rights  affecting  the  complainant's  person  are  beyond 
the  scope  of  the  powers  of  a  court  of  equity.  In  this  intimation 
the  court  is  fully  justified  by  repeated  declarations  of  the  courts 
and  the  writers  on  equity  jurisprudence.  Yet  a  declaration  of 
this  sort  taken  literally  and  in  its  full  meaning  would  make  the 
system  of  equity  suitable  only  to  a  semi-savage  society  which 
has  much  resj)ect  for  property  but  little  for  human  life.  Our 
equity  jurisprudence  does  not  quite  deserve  so  severe  a  reproach. 
It  docs,  indeed,  do  much  for  the  protection  of  personal  rights, 
although  it  has  not  been  willing  to  acknowledge  the  fact  but  has 
persisted  in  declaring  the  contrary.  The  examination  of  a  few 
typical  instances  of  equity  jurisdiction  will  show  that  this  is  true. 

There  are  some  clearly  defined  exceptions  to  the  general  theory 
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that  equity  will  not  protect  personal  rights.  There  are  other 
instances  in  which  the  exercise  of  equity  jurisdiction  is  substan- 
tially and  really  for  the  protection  of  personal  rights,  while  it 
is  nominally  based  on  some  alleged  right  of  property.  These 
two  classes  of  exceptions  are  of  very  great  importance,  and 
furnish  adequate  protection  for  many  personal  rights.  In  the 
first  class  are  included  the  exercise  of  chancery  jurisdiction 
which  is  alleged  to  be  derived  from  the  prerogative  of  the  King 
as  parens  patriae  for  the  protection  of  the  rights  of  those  who 
are  regarded,  from  their  helplessness,  as  wards  of  the  court. 
Also  the  protection  of  personal  rights  against  the  breach  of  a 
contract  or  trust  concerning  them.  In  the  second  class  of  excep- 
tions are  the  cases  which  protect  personal  rights  to  privacy, 
health,  and  personal  comfort,  as  well  as  some  which  are  in  sub- 
stance for  the  protection  of  reputation  or  standing  in  the  esti- 
mation of  one's  fellow  men.  Instances  of  all  these  kinds  are 
found  below. 

In  the  two  classes  of  these  exceptions,  as  already  intimated, 
it  is  common  to  say  that  the  right  involved  is  a  property  right. 
In  many  cases  this  is  so  palpable  a  misuse  of  terms  and  so  plainly 
a  device  to  free  the  hands  of  equity  from  the  fetters  of  a  petrified 
rule  that  a  mere  statement  of  the  facts  is  its  own  demonstration. 

Cooley  classes  among  personal  rights  the  rights  to  life,  to 
personal  immunity,  and  to  reputation,  as  well  as  civil,  political, 
and  family  rights,  and  the  right  to  religious  liberty.  These 
rights,  as  defined  in  Black's  Law  Dictionary,  include  those  of 
"life,  limb,  body,  health,  reputation,  and  the  right  of  personal 
liberty."  Bouvier  defines  them  as  rights  "which  belong  to  the 
person."  It  seems  too  plain  for  dispute  that  any  right  which 
pertains  to  human  life,  its  immunity,  security,  and  enjoyment 
is  a  personal  rather  than  a  property  right,  unless  it  is  connected 
with  some  material  possession.  If  health,  reputation,  and  feel- 
ings of  affection,  reverence,  pride,  and  self-respect,  as  well  as 
immunity  from  offensive  and  damaging  publicity,  are  to  be 
called  property  rights,  then  everything  of  value  to  human  exist- 
ence is  a  matter  of  property,  and  the  limitation  of  equity  juris- 
prudence to  property  rights  has  ceased  to  have  any  meaning. 
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But  the  broad  doctrine  which  restricts  equity  to  matters  of 
property  is  based  on  what  may  in  one  sense  be  called  dicta. 
Actual  decisions  have  denied  protection  for  particular  personal 
rights  and  in  making  them  the  courts  may  have  sometimes  gone 
beyond  the  case  in  hand  to  say  that  they  could  not  protect 
any  mere  personal  right.  But  no  case  has  been  presented  (if, 
indeed,  any  such  could  be  presented)  to  which  it  was  necessary 
for  the  court  to  decide  broadly  that  it  could  not  protect  any 
kind  of  personal  right.  Considering  this  act  with  the  fact  that 
equity  has  in  numerous  cases  stretched  the  rule  beyond  its  real 
meaning  by  pretending  that  important  personal  rights  were 
really  property  rights,  it  may  be  questioned  whether  the  long 
pretended  obserA'ance  of  this  rule  ought  to  establish  it  as  the 
true  rule  of  equity  jurisdiction,  or  whether  a  court  of  equity 
would  not  be  justified  in  refusing  to  recognize  a  rule  which  the 
courts  have  long  pretended  to  follow  but  have  disingenuously 
evaded.  However  this  may  be,  it  must  be  conceded  that  the 
general  rule  has  been  frequently  declared  to  be  that  the  courts 
of  equity  will  not  enforce  mere  personal  rights,  and  that  while 
there  are  exceptions  to  and  evasions  of  the  rule,  as  will  appear 
below,  there  are  no  direct  declarations  to  the  contrary. 

2.  The  right  to  life  itself,  liberty,  securitj)  of  person,  health, 
and  physical  comfort  plainly  belong  to  this  class  of  rights.  It 
is  fully  established  that  equity  will  not  grant  injunctions  against 
criminal  assaults  or  trespasses  upon  the  person,  and  this  rule 
is  easily  broadened  to  a  declaration  that  equity  will  not  protect 
the  rights  of  person.  But  there  are  numerous  cases  in  which 
injunctions  have  been  granted  really,  if  not  nominally,  for  the 
protection  of  individuals  rather  than  property.  Without  at- 
tcmjjting  to  marshal  tlie  cases  on  this  question,  some  instances 
may  be  noted. 

An  injunction  against  the  use  of  a  rifle  range  until  it  was  ren- 
dered free  from  danger  to  the  occupants  of  adjoining  property 
was  involved  in  McKillopp  v.  Taylor,  25  N.  J.  Eq.  139.  Al- 
though nothing  was  said  in  this  case  respecting  the  distinction 
between  property  rights  and  personal  rights,  the  danger  to 
individuals  was  the  only  basis  of  the  Injunction. 
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So,  an  injunction  to  protect  the  rest  and  sleep  of  sick  persons 
from  injury  by  the  noise  of  a  workshop  was  granted  in  Dennis 
V.  Eckhardt.  3  Grant,  Cas.  390.  The  court  in  this  case  declared : 
"The  loss  of  health  and  sleep,  the  enjo^'nicnt  of  quiet  and  re- 
pose, and  the  comforts  of  home  cannot  be  restored  or  compen- 
sated in  money.  .  .  .  The  law  operates  on  the  past  only, 
while  equity  can  and  will  act  on  the  present  and  future,  will 
abate  the  nuisance  itself,  and  restore,  the  injured  party  to  his 
rights." 

The  ringing  of  a  church  bell  at  5  a.  m.  was  restrained  by 
injunction  in  Martin  v.  Nutkin,  2  P.  Wms.  266,  in  order  to 
protect  the  rest  and  sleep  of  a  woman  living  near  by  although 
in  this  case  it  should  be  said  the  ringing  of  the  bell  was  in  breach 
of  an  agreement  by  which  the  church  authorities  had  bound 
themselves  not  to  ring  it  at  that  hour. 

But  in  another  case  in  which  there  does  not  seem  to  have  been 
any  agreement,  the  court  enjoined  the  ringing  of  church  bells  at 
unseasonable  hours  in  the  morning  or  the  frequent  ringing  of 
chimes  during  the  day  so  as  greatly  to  disturb  near  residents. 
Soltau  V.  DeHeld,  2  Sim.  N.  S.  133,  21  L.  J.  Ch.  N.  S.  153, 
16  Jur.  326. 

A  bill  for  an  injunction  against  the  use  of  a  jail  on  the  ground 
that  it  was  utterly  unfit  to  confine  human  beings  in  and  injurious 
to  the  health  of  those  who  were  confined  there  was  dismissed  on 
the  ground  that  there  was  an  ample  remedy  at  law,  in  the  case 
of  Stuart  V.  LaSalle  County  Supers.,  83  111.  341,  but  nothing 
seems  to  have  been  said  in  the  case  as  to  the  inability  of  equity 
to  protect  merely  personal  rights. 

In  most  cases  of  injunctions  to  protect  life  and  health  the 
protection  of  property  also  is  involved,  at  least  incidentally,  as 
in  the  case  of  People's  Gas  Co.  v.  Tyner,  131  Ind.  277,  16  L. 
R.  A.  443,  which  was  the  case  of  an  injunction  against  the 
explosion  of  nitro-glycerine  in  a  gas  well  near  a  dwelling. 

So  in  the  case  of  an  injunction  against  blasting  rocks  near  a 
dwelling  house,  putting  the  occupants  in  fear  and  danger,  as  in 
Scott  v.  Bay,  3  Md.  431. 
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Or  In  case  of  injunction  against  the  maintenance  of  a  powder 
mill  or  powder  magazine,  as  In  Crowder  v.  Tinker,  19  Ves.  Jr. 
617;  Dilworth's  Appeal,  91  Pa.  21.7;  Wier's  Appeal,  74  Pa. 
230;  Daw  v.  Entei-prlse  Power  Mfg.  Co.,  160  Pa.  479. 

In  most  of  these  cases  of  Injunctions  to  protect  personal  exist- 
ence, health,  security,  or  comfort  there  Is  Involved  also  an  actual 
or  possible  diminution  of  property'  value,  but  In  many  of  them 
at  least  the  only  thing  of  much  Importance  is  the  personal  right. 
In  the  case  of  the  injunctions  to  protect  the  rest  and  sleep  of 
sick  persons  the  element  of  injury  to  property  Is  almost,  if  not 
entirely,  absent,  and  personal  rights  only  arc  involved. 

A  somewhat  peculiar  case  of  an  injunction  against  inter- 
ference with  personal  liberty  by  contempt  proceedings  is  that 
of  Tuchman  v.  Welch,  42  Fed.  Rep.  548.  In  this  case  there 
had  been  an  injunction  from  a  state  court  against  the  sale  of 
intoxicating  liquors  Imported  from  another  state  and  a  habeas 
corpus  from  a  Federal  court  to  release  the  defendant  from  im- 
prisonment b}'  the  state  authorities.  As  the  prosecuting  attorney 
threatened  to  continue  proceedings  under  the  state  law  to  prevent 
such  sales,  and  the  remedy  b}^  habeas  corpus  was  inadequate, 
since  the  defendant  might  be  compelled  to  remain  in  prison  on 
ever}'  arrest  for  three  days  before  the  return  of  the  writ,  the 
Federal  court  granted  an  injunction  to  protect  him  from  such 
prosecutions.  While  this  injunction  Avas  in  one  view  of  the 
matter  for  the  protection  of  the  defendant  against  interference 
with  his  business,  the  real  purpose  of  the  Injunction  was  the 
protection  of  his  liberty  against  the  harassing  proceedings  under 
state  law.  The  vindication  of  his  right  to  carry  on  his  business 
could  be  obtained  without  the  injunction,  and  that  Avas  necessary 
only  to  protect  his  liberty  pending  the  determination  of  the 
other  question. 

3.  Among  rights  of  this  class  belong  all  those  which  relate 
to  the  exercise  and  enjoyment  of  life  that  are  distinct  from 
animal  or  physical  existence.  All  that  distinguishes  the  highest 
types  of  liuman  life  from  tlie  life  of  the  lowest  savages  belongs 
in  this  range. 

It  has  indeed  l)cen  declared  now  and  then  that  rcjuity  could 
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not  protect  mere  reputation.  This  was  said  in  Mead  v.  Stirling, 
62  Conn.  586,  23  L.  R.  A.  227,  as  one  ^rround  for  denying  an 
injunction  against  the  suspension  of  an  officer  in  a  local  Masonic 
lodge.  But  courts  of  equity  have  in  fact  done  much  to  protect 
reputation  under  color  of  property  rights. 

Injury  to  one's  feelings  which  involves  no  physical  injury  i.s 
even  a  less  clearly  defined  basis  of  action  than  an  injury  to  repu- 
tation, although  it  is  usually  an  important  part  of  the  latter 
injury.  The  protection  of  the  right  of  privacy  usually  involves 
both  injury  to  feelings  and  injury  to  standing  or  reputation. 

The  theory  that  equitable  relief  cannot  be  given  except  in 
case  of  threatened  injury  to  property  rights  is  made  in  ^Murray 
V.  Gast  Lithographic  &  E.  Co.,  8  Misc.  36,  the  ground  of  deny- 
ing an  injunction  against  the  publication  of  the  portrait  of  the 
infant  child  of  the  plaintiff. 

But  in  contrast  to  this  was  the  decision  in  Marks  v.  Jaffa, 
6  Misc.  290,  where  an  injunction  was  granted  against  the  pub- 
lication of  the  plaintiff's  portrait  for  the  purpose  of  inviting 
votes  to  contest  his  popularity  in  comparison  with  another  per- 
son. The  court  expressly  declared  that  "an  individual  is  entitled 
to  protection  in  person  as  well  as  property,"  and  added  that  the 
right  to  life  has  not  come  to  mean  the  privilege  to  enjoy  life 
without  the  publicity  or  annoyance  of  a  lottery  contest  waged 
without  authority,  on  the  result  of  which  is  made  to  depend, 
in  public  estimation  at  least,  the  worth  of  private  character  or 
value  of  ability.  It  is  further  said:  "The  courts  will  in  such 
cases  secure  to  the  individual  what  has  been  aptly  termed  the 
right  *to  be  let  alone,'  "  and  that  "where  they  are  content  with 
the  privacy  of  their  homes  they  are  entitled  to  peace  of  mind 
and  cannot  be  suspended  over  the  press-heated  gridiron  of  ex- 
cited rivalry  and  vote  for  against  their  will  and  protest." 

So,  an  injunction  against  the  publication  of  a  picture  of  an 
actress  taken  by  flashlight  while  she  was  playing  in  tights  in  a 
theatre  was  granted  ex  parte  in  the  case  of  Manola  v.  Stevens, 
4  Harvard  L.  Rev.  195,  citing  New  York  Times  of  June  15, 
18,  21,  1890.     But  it  is  said  that  on  the  time  set  for  argument 
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of  the  motion  to  make  the  injunction  permanent  no  one  appeared 
in  opposition. 

So,  in  the  celebrated  case  of  Schuyler  v.  Curtis,  147  N.  Y. 
434,  31  L.  R.  A.  286,  where  an  injunction  against  setting  up  a 
bust  or  statue  of  a  lady  after  her  death  was  denied  in  a  suit 
by  her  relatives.  It  was  decided  on  the  theory  that  there  was  no 
reasonable  and  proper  ground  for  the  existence  of  the  mental 
distress  or  injury  which  was  alleged.  This  clearly  enough  in- 
timates that  in  case  the  proposed  bust  or  statue  had  furnished 
sufficient  ground  for  the  mental  distress  of  the  surviving  relatives 
the  injunction  would  have  been  granted.  Yet  Judge  Peckham 
in  his  prevailing  opinion  does  not  intimate  that  he  would  regard 
the  right  involved  as  a  merely  personal  right,  while  Judge  Gray 
in  a  dissenting  opinion  contending  that  there  was  ground  for 
the  injunction  expressly  says: 

"I  cannot  see  why  the  right  of  privacy  is  not  a  form  of  prop- 
erty, as  much  as  is  the  right  of  complete  immunity  of  one's 
person."  It  seems  clear  that  this  is  true,  but  equally  plain  that 
both  are  personal  rather  than  property  rights. 

That  the  right  of  a  private  individual  to  be  protected  in  the 
representation  of  his  portrait  in  any  form  is  a  property  as  well 
as  a  personal  right  belonging  to  the  same  class  of  rights  as  the 
right  to  prevent  the  reproduction  of  a  private  manuscript  or 
painting  or  the  publication  of  private  letters,  is  declared  in  Cor- 
liss v.  E.  W.  Walker  Co.,  64  Fed.  Rep.  280,  31  L.  R.  A.  283. 
In  the  Corliss  case  an  injunction  was  granted  against  the  pub- 
lication of  a  portrait  on  the  ground  tliat  it  was  made  from  a 
copy  obtained  on  certain  conditions  tliat  were  not  complied  with. 
The  court  said:  "This  matter  directly  concerns  the  exclusive 
right  of  property  which  the  plaintiffs  have  in  the  painting  and 
pliotograph,  and  it  would  be  a  violation  of  confidence,  or  a 
breach  of  contract  between  the  parties,  to  permit  tlie  defendants, 
under  these  circumstances,  to  use  either  of  the  plates."  But  a 
subsequent  motion  to  dissolve  this  injunction  was  granted  on 
proof  that  the  i)ictures  published  were  in  fact  made  from  an- 
other copy  purchased  at  a  store.  Corliss  v.  E.  W.  Walker  Co., 
57   Fed.   Rep.   434,  31    L.   R.   A.   283.      Here   it   is  perfectly 
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evidenced  that  what  is  called  a  property  right  in  the  pictures 
was  the  nominal  rather  than  the  real  basis  of  the  plaintiff's  cause 
of  action.  What  was  really  sought  was  relief  against  an  in- 
vasion or  infringement  of  privacy  by  publishing  one's  portrait, 
and  there  was  no  claim  that  the  pictures  of  the  plaintiff  had 
been  in  any  way  injured  or  rendered  less  valuable  as  property. 
It  is  beyond  question  that  in  all  such  cases  the  alleged  property 
right  is  merely  the  peg  on  which  the  real  cause  of  action  is  hung. 

It  is  expressly  declared  in  a  similar  case  in  England  that  "the 
right  to  grant  an  injunction  does  not  depend  in  any  way  on  the 
existence  of  property  as  alleged,"  Pollard  v.  Photographic  Co. 
L.  R.,  40  Ch,  Div.  345.  As  the  existence  of  a  property  right 
under  the  English  statutes  is  no  longer  a  matter  of  any  im- 
portance for  the  purpose  of  exercising  equity  jurisdiction  under 
the  English  statutes  the  court  disregards  this  pretended  or  fic- 
titious property  right  and  proceeds  to  consider  the  real  right 
that  is  involved.  In  that  case  an  injunction  was  granted  against 
the  sale  or  exhibition  by  a  photographer  of  copies  of  a  photo- 
graph which  he  had  made  for  a  sitter.  This  was  based  on  the 
ground  that  there  was  an  implied  contract  not  to  use  the  negative 
for  such  purposes,  and  also  on  the  ground  that  such  a  sale  or 
exhibition  was  a  breach  of  confidence.  Therefore,  although  the 
photograph  was  not  copyrighted,  it  was  held  on  common  law 
principles  that  its  exhibition  by  the  photographer  could  be 
restrained.  The  court  says :  "The  court  of  chancery  always 
had  an  original  and  independent  jurisdiction  to  prevent  what 
that  court  considered  and  treated  as  wrong,  whether  arising  from 
a  violation  of  a  unquestionable  right  or  from  a  breach  of  con- 
tract or  confidence,  as  was  pointed  out  b}'  Lord  Cottcnham  in 
Prince  Albert  v.  Strange,  1  Macn.  &  G.  25,  18  L.  J.  Ch.  N.  S. 
120,  13  Jur.  109." 

An  injunction  against  the  exhibition  of  a  wax  model  of  a 
person  who  had  been  recently  tried  for  murder,  when  it  was 
placed  with  other  figures  representing  notorious  or  infamous 
persons  was  granted  in  Monson  v.  Tussauds  (1894)  1  Q.  B.  671. 

To  protect  the  right  of  privacy  also  the  court  granted  an 
injunction  in  the  case  of  Prince  Albert  v.  Strange,  1  Macn.  & 
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G.,  25;  18  L.  J.  Ch.  N.  S.  120;  13  Jur,  109,  against  the  pub- 
lication of  a  descriptive  catalogue  of  etchings  made  by  Prince 
Albert  and  by  Queen  Victoria,  where  the  etchings  were  made 
for  private  use  and  not  for  public  exhibition.  The  Lord  Chan- 
cellor said:  "This  case  by  no  means  depends  solely  on  the 
question  of  property ;  for  a  breach  of  trust,  confidence,  or  con- 
tract would  of  itself  entitle  the  plaintiff  to  an  injunction." 

Another  similar  exercise  of  equity  jurisdiction  which,  though 
usually  based  on  an  alleged  property  right,  is  really  for  the 
protection  of  personal  feelings  and  reputation,  is  the  granting 
of  an  injunction  to  prevent  the  publication  of  the  private  letters 
of  the  plaintiff.  It  is  correctly  said,  in  Brandreth  v.  Lance, 
8  Paige  M;  34  Am.  Dec.  368,  that  the  real  purpose  of  such 
an  injunction  as  granted  in  Gee  v.  Pritchard,  2  Swanst.  403,  is 
"not  to  prevent  the  publication  of  her  letters  on  account  of  any 
supposed  interest  she  had  in  them  as  literary  property,  but  to 
restrain  the  publication  of  a  private  coiTespondence  as  a  matter 
of  feeling  only." 

Yet  Lord  Chancellor  Eldon  said  in  Gee  v.  Pritchard,  2  Swanst. 
403,  that  he  deemed  "the  jurisdiction  of  the  court  to  be,  if  not 
entirely,  mainly  relative  to  the  question  whether  the  plaintiff 
has  or  has  not  property,"  and  that  it  did  not  profess  to  give 
relief  against  wounded  feelings. 

The  doctrine  that  an  injunction  should  not  be  granted  against 
the  publication  of  private  letters  unless  they  had  a  value  as 
literary  property  was  adopted  in  Wctmore  v.  Scovell,  3  Edw.  Ch. 
515,  and  Hoyt  v.  Mackenzie,  3  Barb.  Ch.  320;  49  Am.  Dec. 
178.  While  these  cases  have  been  overruled,  they  seem  to  be 
more  consistent  with  the  declaration  of  the  limitation  of  equity 
jurisdiction  to  property  rights  than  the  juster  cases  which  over- 
rule them,  and  giving  proper  protection  to  the  writer  of  the 
letters,  place  the  relief  on  the  fictitious  basis  of  an  alleged  prop- 
erty right,  as  was  done  in  Woolscy  v.  Judd,  4  Ducr  379,  and 
other  cases  which  have  fully  established  the  right  to  an  injunc- 
tion against  the  publication  of  one's  private  letters. 

Injunctions  against  libel  or  slander  have  always  been  denied. 
The  reasonableness  and  desirability  of  such  an  exercise  of  equity 
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jurisdiction  are  therefore  matters  that  arc  not  necessary  now  to 
consider  unless  it  is  proposed  to  give  the  jurisdiction  by  statute, 
since  the  rule  is  fully  established.  But  the  fact  that  equity  has 
long  ago  decided  that  it  will  not  enjoin  libel  or  slander  does  not 
necessarily  establish  the  broader  rule  tliat  in  no  respect  and  in 
no  form  can  equity  protect  any  injury  to  reputation  or  any 
other  personal  right. 

An  injunction  to  restrain  the  publishing  of  a  biography  was 
denied  in  Corliss  v.  E.  W.  Walker  Co.,  57  Fed.  Rep.  434 ;  31 
L.  R.  A.  283,  and  this  was  placed  on  the  broad  ground  that 
the  jurisdiction  of  the  court  is  based  on  property  and  injury 
to  property,  actual  or  prospective.  But  the  denial  of  the  in- 
junction in  this  case  is  clearly  within  the  rule  against  granting 
injunctions  to  restrain  libels.  If  an  injunction  against  a  libelous 
biography  cannot  be  granted,  it  could  hardly  be  granted  against 
one  which  was  not  libelous. 

Personal  rights  of  another  sort,  involving  no  injury  to  repu- 
tation or  privacy,  have  been  protected  in  another  class  of  cases. 
The  right  of  a  wife  to  the  sole  control  of  children  under  a 
contract  in  a  deed  of  separation  was  enforced  in  equity,  in  Swift 
V.  Swift,  34  Beav.  266.  Here  as  in  some  other  cases,  the  per- 
sonal right  was  established  by  a  contract.  Nevertheless  it  was 
solely  a  personal  right  that  was  enforced  by  equity. 

So,  the  right  of  a  wife  to  live  separate  from  her  husband  free 
from  his  molestation  or  visits  without  her  consent  when  there 
had  been  a  covenant  in  a  deed  of  separation  giving  her  that 
privilege  was  enforced  by  an  injunction  against  him,  in  Sanders 
V.  Rodway,  16  Jur.  1005;  16  Beav.  207. 

And  an  injunction  against  a  suit  for  restitution  of  conjugal 
rights  was  granted  in  Hunt  v.  Hunt,  4  DeG.  F.  &  J.  231,  31 
L.  J.  Ch.  N.  S.  161 ;  8  Jur.  N.  S.  85,  5  L.  T.  N.  S.  778,  10 
Week.  Rep.  215. 

That  chancery  can  declare  a  marriage,  as  a  mere  civil  con- 
tract, void  for  abduction,  terror,  or  fraud  is  shown  by  cases 
cited  In  note  to  RIdgely  v.  RIdgely  (Md.),  25  L.  R.  A.  800. 

Purely  personal  rights  are  also  protected  by  chancery  in  the 
exercise  of  tl^.e  "general  right  delegated  by  the  crown  as  pater 
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patriae  to  Interfere  in  particular  cases  for  the  benefit  of  such 
who  are  incapable  to  protect  themselves."  Butler  v.  Freeman, 
1  Ambl.  301.  This  is  indeed  a  special  exercise  of  equity  juris- 
diction, but  it  is  one  that  is  well  established  and  which  is  beyond 
question  an  exercise  of  its  powers  for  the  protection  of  purely 
personal  rights. 

Thus  the  power  of  the  court  to  protect  an  infant  as  its  ward 
from  being  enticed  into  a  marriage  is  well  established.  Butler 
V.  Freeman,  1  Ambl.  801 ;  Smith  v.  Smith,  3  Atk.  305 ;  Pearce 
V.  Crutchfield,  14  Ves.  Jr.  206. 

In  the  exercise  of  the  same  jurisdiction  it  punishes  a  person 
who  marries  an  infant  who  is  a  ward  of  court  for  contempt. 
Warter  v.  Yorke,  19  Ves.  Jr.  451 ;  Herbert's  Case,  3  P.  Wms. 

116. 

So,  where  a  girl  twelve  years  old  had  been  led  into  a  mar- 
riage in  ignorance  of  the  duties  of  that  relation  and  regarding 
the  matter  as  a  frolic,  the  court  ordered  that  she  be  placed  under 
the  protection  of  the  court  as  a  ward  thereof,  and  that  her  hus- 
band refrain  from  holding  conversation  or  from  having  any 
intercourse  or  coiTespondence  with  her  so  long  as  the  order 
remained  in  force,  under  the  pain  of  incurring  a  contempt. 
Aymar  v.  RofF,  3  Johns.  Ch.  49. 

So,  the  protection  of  infants  from  their  own  parents  is  another 
well-established  exercise  of  equity  jurisdiction  for  the  protection 
of  personal  rights.  In  such  cases  the  infant  is  taken  away  from 
the  parents  to  protect  it  from  gross  ill  treatment  and  cruelty  or 
from  being  reared  in  immorality.  Cases  substantially  to  this 
effect  are  numerous.  Among  them  arc  Shelley  v.  Westbrooke, 
Jac.  266 ;  Warde  v.  Warde,  2  Phill.  Ch.  786 ;  Creuze  v.  Hunter, 
2  Cox,  Ch.  Cas.  242 ;  Wcllcslcy  v.  Wcllcslcy,  2  Bligh,  N.  R.  124, 
1  Do\v  &  C.  154,  affirming  2  Russ.  Ch.  1 ;  5  L.  J.  Ch.  N.  S.  85; 
Thomas  v.  Roberts,  3  DeG.  &  S.  758,  19  L.  J.  Ch.  N.  S.  506, 
14  Jur.  639;  De  INIanneville  v.  De  Manncvillc,  10  Ves.  Jr.  52; 
State  V.  Grisby,  38  Ark.  406;  Whitfield  v.  Hales,  12  Ves.  Jr. 
492;  Re  Curtis,  28  L.  J.  Ch.  N.  S.  458;  5  Jur.  N.  S.  114,  7 
Week  Rep.  474;  Re  Besant,  L.  R.  7  Ch.  Div.  508,  48  L.  J. 
Ch.  N.  S.  497 ;  40  L.  T.  N.  S.  469,  27  Week.  Rep.  741. 
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Other  similar  cases  restrain  the  removal  of  infants  from  the 
jurisdiction  of  the  court  or  otherwise  regulate  their  custody. 
Among  these  are  Blake  v.  Lord  Wallscourt,  7  L.  T.  545 ;  Re 
Fynn,  DeG.  &  S.  457,  1  Jur.  713,  13  Jur.  483 ;  Swift  v.  Swift, 
34  Beav.  266;  Hamilton  v.  Hector,  L.  R.  6  Ch.  701,  40  L.  J. 
Ch.  N.  S.  693,  19  Week.  Rep.  990,  S.  C.  L.  R.  13  Eq.  511; 
Wood  V.  Wood,  5  Paige  596,  28  Am.  Dec.  451 ;  Prime  v.  Foote, 
63  N.  H.  52 ;  State  v.  Richardson,  40  N.  H.  272. 

In  addition  to  cases  like  the  above  in  which  equity  interfered 
to  protect  the  rights  of  the  infant  on  a  bill  or  petition  there  are 
numerous  habeas  corpus  cases  in  which  chancery  exercises  con- 
trol of  the  custody  of  Infants  in  the  enforcement  of  personal 
rights. 

A  somewhat  novel  case  of  an  injunction  to  restrain  a  man 
from  remarrying  after  divorce  pending  a  suit  to  declare  the 
divorce  void  is  that  of  Stephens  v.  Stephens,  62  Tex.  337.  In 
this  case  it  was  alleged  that  the  judgment  of  divorce  was  based 
on  a  false  return  of  service,  and  that  the  alleged  grounds  for 
divorce  did  not  exist,  and  that  the  defendant  intended  to  marry 
again.  An  injunction  was  granted,  but  before  it  was  served 
the  defendant  was  married.  Afterwards,  on  appeal,  there  was 
an  order  for  a  decree  vacating  the  divorce,  but  there  does  not 
appear  to  be  any  ruling  respecting  the  injunction. 

Another  exercise  of  equity  jurisdiction  is  the  protection  of 
the  body  of  a  deceased  person  from  disinterment  and  improper 
treatment,  as  in  Re  Girard,  5  Clark  (Pa.)  68. 

The  variety  of  cases  above  referred  to  in  which  personal  rights 
are  really  protected  by  courts  of  equity  shows  that,  while  it  is 
a  commonly  accepted  theory  that  their  jurisdiction  must  rest 
upon  rights  of  property  there  are  at  least  many  exceptions  to 
the  rule.  Among  them  cases  of  contract  trust,  or  breach  of 
confidence  relating  to  personal  rights,  cases  respecting  the  edu- 
cation and  custody  of  children,  and  cases  relating  to  the  right 
of  privacy  and  reputation,  such  as  those  restraining  the  publi- 
cation or  exhibition  of  photographs  or  other  representations  of 
the  person  and  the  publication  of  private  letters.  In  addition 
to  these  are  the  cases  relating  to  the  security  of  the  person  and 
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the  protection  of  health  and  physical  comfort.  While  in  many 
of  these  cases  the  jurisdiction  is  nominally  based  on  an  alleged 
property  right,  it  is  plain  that  observ^ance  of  the  rule  that 
equity  will  be  limited  to  rights  of  property  is  little  more  than 
nominal.  In  all  this  class  of  cases  equity  does  concern  itself 
about  personal  rights  as  the  real  subject  of  consideration.  Eng- 
land relieved  Its  courts  of  equity  from  any  necessity  of  search- 
ing for  rights  of  property  on  which  to  base  their  jurisdiction  by 
the  act  of  1873,  325,  subsec.  8,  which  gave  power  to  grant  an 
injunction  in  all  cases  "in  which  it  shall  appear  to  the  court 
to  be  just  or  convenient  that  such  order  should  be  made."  Under 
such  a  statute  the  English  courts  are  entirely  free  to  grant  in- 
junctions to  protect  personal  rights,  including  the  right  of 
reputation,  and  injunctions  against  libels  are  in  fact  granted." 
— Note  to  decision  in  L.  R.  A.  37,  Vol.  783. 
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Sec.  5726.  [Who  entitled  to  the  writ. 1  A  person  un- 
lawfully restrained  of  his  liberty,  or  a  person  entitled  to 
the  custody  of  another,  of  which  custody  he  is  unlawfully 
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deprived,  may  prosecute  a  writ  of  habeas  corpus,  to  in- 
quire into  the  cause  of  such  imprisonment,  restraint,  or 
deprivation.* 

Sec.  5727.  \_Who  may  grant  tvrit  of  habeas  coi'i^us.'] 
The  "vvrit  of  habeas  corpus  may  be  granted  by  the  su- 
pi'eme  court,  the  circuit  court,  the  common  pleas  court, 
the  probate  court,  or  by  a  judge  of  either. 

Sec.  5728.  [Requisites  of  application  tlierefor.l  Ap- 
plication for  the  writ  shall  be  by  petition,  signed  and 
verified  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  for  him   and  shall  specify — 

1.  That  the  person  in  whose  behalf  the  application  is 
made  is  imprisoned,  or  restrained  of  his  liberty. 

2.  The  officer,  or  name,  of  the  person  by  whom  he  is 
so  confined  or  restrained ;  or,  if  both  are  unknown  or  un- 
certain, he  may  be  described  by  an  assumed  appellation ; 


*The  privilege  of  the  writ  of  habeas  corpus  is  secured  to 
every  citizen  by  the  national  and  state  Constitutions,  and  can 
only  be  suspended  or  withheld  in  case  of  rebellion  or  invasion, 
when  the  public  safety  may  require  it,  and  the  state  courts  and 
judges  have  jurisdiction  to  hear  and  determine  all  questions  of 
imprisonment,  without  regard  to  the  power  which  imposes  it,  or 
the  process  by  which  the  captive  is  held :  In  re  Collier,  6  O.  S.  55. 

A  writ  of  habeas  corpus  can  not  be  used  as  a  summary  process 
to  review  or  revise  errors  or  irregularities  in  the  sentence  of  a 
court  of  competent  jurisdiction;  imprisonment  under  a  sentence 
can  not  be  unlawful  unless  the  sentence  is  an  absolute  nullity ; 
and  if  it  is  clearly  unauthorized  and  void,  relief  from  imprison- 
ment may  be  obtained  by  habeas  corpus ;  but  if  the  sentence  is 
not  void  absolutely,  a  petition  in  error  is  the  appropriate  remedy : 
Ex  parte  Shaw,  7  O.  S.  81 ;  Ex  parte  Van  Ilagan,  25  O.  S. 
426 ;  Ex  parte  McGehan,  22  O.  S.  442. 
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and  the  person  who  is  served  with  the  writ  shall  be 
deemed  the  person  intended. 

3.  The  place  where  he  is  so  imprisoned  or  restrained, 
if  known. 

4.  A  copy  of  the  commitment  or  cause  of  detention 
of  such  person  shall  be  exhibited,  if  it  can  be  procured 
without  impairing  the  efficiency  of  the  remedy ;  or,  if  the 
imprisonment  or  detention  is  without  any  legal  author- 
ity, such  fact  shall  appear. 

Sec.  5729.  [  When  the  writ  will  not  be  allowed.']  If 
it  appear  that  the  person  alleged  to  be  restrained  of  his 
liberty  is  in  custody  of  an  officer  under  process  issued  by 
a  court  or  magistrate,  or  by  virtue  of  the  judgment  or 
order  of  a  court  of  record,  and  that  the  court  or  magis- 
trate had  jurisdiction  to  issue  the  process,  render  the 
judgment,  or  make  the  order,  the  writ  shall  not  be  al- 
lowed; or,  if  the  jurisdiction  appear  after  the  writ  is 
allowed,  the  person  shall  not  be  discharged  by  reason  of 
any  informality  or  defect  in  the  process,  judgment,  Oi 
order.* 


*If  it  appear  that  the  court  issuing  the  process  had  juris- 
diction to  do  so,  the  writ  ought  not  to  be  allowed,  even  if  there 
be  informality  or  defect  in  the  proper  judgment  or  order:  Hatch 
V.  Sheriff,  2  C.  C.  163. 

Where  a  person  is  tried,  convicted,  and  sentenced  for  an  of- 
fense before  a  court  of  competent  jurisdiction,  habeas  corpus  is 
not  the  proper  remedy  by  which  errors  occurring  on  the  trial 
can  be  reviewed:  Madden  v.  Smeltz,  2  C.  C.  168. 

If  the  court  had  jurisdiction  to  render  the  judgment  and  issue 
the  process,  the  fact  that  the  mittimus  does  not  properl}'^  describe 
the  offense,  or  allege  that  the  act  was  willfully  done,  will  not 
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Sec.  5730.  [When  the  writ  must  be  granted.]  A 
court  or  judge  authorized  to  grant  the  writ  must,  when 
a  petition  therefor  is  presented,  if  it  appear  that  the  writ 
ought  to  issue,  grant  the  same  forthwith. 

Sec.  5731.  [Who  to  issue  the  writ,  and  when.]  The 
writ,  upon  its  allowance,  shall  be  issued  forthwith,  by  the 
clerk  of  the  court  whereof  the  person  who  granted  it  is  a 
judge,  under  the  seal  of  such  court;  or,  in  case  of  emer- 
gency, such  judge  may  issue  the  'vmt  under  his  own 
hand,  and  may  depute  any  officer  or  person  to  serve  it. 

Sec.  5732.  [How  prisoner  may  he  designated.']  The 
person  to  be  produced  shall  be  designated  by  his  name, 
if  known,  and  if  not  known,  or  uncertain,  he  may  be 
described  in  any  other  way  so  as  to  make  known  who  is 
intended. 

Sec.  5733.  [Requisites  of  the  writ  in  certain  case.] 
In  case  of  confinement,  imprisonment,  or  detention  by 
an  officer,  the  writ  shall  be  directed  to  him,  and  shall 
command  bun  to  have  the  body  of  such  person  before  the 
court  or  judge  designated  in  the  writ,  at  a  time  and  place 
therein  specified. 

Sec.  5734.  [Form  of  wnt  when  prisoner  not  in  cus- 
tody of  an  officer.]     In  case  of  confinement,  imprison- 


authorizc  the  court  to  discharge  the  relator:  State  ex  rel.  v. 
Hamilton,  3  C.  C.  10. 

Evidence  is  competent  to  show  that  the  court  had  jurisdiction: 
In  re  George,  5  C.  C.  207,  210. 

If  the  court  had  jurisdiction  defect  in  the  process  will  not 
uulliorize  a  discharge,  but  error  \v()uld  be  the  proper  remedy: 
Ex  parte  Mosler,  8  C.  C.  324,  825. 
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ment,  or  detention,  by  a  person  not  an  officer,  the  writ 
shall  be  in  the  form  following: 

The  State  of  Ohio, County,  ss.  : 

To  the  sheriff  of  our  several  counties,  greeting: 

We  command  you  that  the  body  of ,  of , 


by  ,  of  ,  imprisoned  and  restrained  of  his 

liberty,  as  it  is  said,  you  take  and  have  before  ,  a 

judge  of  our court,  or,  in  case  of  his  absence  or  dis- 
ability, before  some  other  judge  of  the  same  court,  at , 

forthwith  to  do  and  receive  what  our  said  judge  shall  then  and 

there   consider  concerning   him   in   his   behalf;   and 

summon  the  said then  and  there  to  appear  before  our 

said  judge,  to  show  the  cause  of  the  taking  and  detention  of 

the  said . 

[seal.]      Witness   ,    at  ,   this   

day  of ,  In  the  year . 

Sec.  5735.  [How  and  where  writ  may  be  served.^ 
The  writ  may  be  served  in  any  county,  by  the  sheriff  of 
the  same  or  any  other  county,  or  by  a  person  deputed  by 
the  court  or  judge. 

Sec.  5736.  [How  executed  and  returned.']  The  of- 
ficer or  person  to  whom  the  writ  is  directed  shall  convey 
the  person  so  imprisoned  or  detained,  and  named  in  the 
wTit,  before  the  judge  allowing  the  writ,  or,  in  case  of 
his  absence  or  disability,  before  some  other  judge  of  the 
same  court,  on  the  day  specified  in  the  writ ;  and  he  shall 
make  due  return  of  the  writ,  together  with  the  day  and 
the  cause  of  the  caption  and  detention  of  such  person, 
according  to  the  command  thereof. 

Sec.  5737.  [When  it  may  be  returned  to  another 
judge  or  court]     When  the  writ  is  issued  by  a  court  in 
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session,  if  the  court  has  adjourned  when  the  same  is  re- 
turned, it  shall  be  returned  before  any  judge  of  the  same 
court;  and  when  the  writ  is  returned  before  one  judge, 
at  a  time  when  the  court  is  in  session,  he  may  adjourn  the 
case  into  the  court,  there  to  be  heard  and  determined.* 
Sec.  5738.  [What  shall  be  stated  in  the  return  of  the 
writ.']  When  the  person  to  be  produced  is  imprisoned 
or  restrained  by  an  officer,  the  person  who  makes  the 
return  shall  state  therein,  and  in  other  cases  the  person 
in  whose  custody  the  prisoner  is  found  shall  state,  in  \vTit- 
ing,  to  the  court  or  judge  before  whom  the  writ  is  re- 
turnable, plainly  and  unequivocally — 

1.  Whether  he  has  or  has  not,  the  party  in  his  custody 
or  power,  or  under  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  un- 
der restraint,  he  shall  set  forth,  at  large,  the  authority 
and  the  true  and  whole  cause  of  such  imprisonment  and 
restraint,  with  a  copy  of  the  writ,  warrant,  or  other 
process,  if  any,  upon  which  the  party  is  detained. 

3.  If  he  has  had  the  party  in  his  custody  or  power,  or 
under  restraint,  and  has  transferred  such  custody  or  re- 
straint to  another,  he  shall  state,  particularly,  to  whom, 
at  what  time,  for  what  cause,  and  by  what  authority, 
such  transfer  was  made.f 


*Thc  trial  may  be  had  before  another  judge  than  the  one 
to  wliom  the  writ  was  returnable  as  other  civil  actions:  Mor- 
ganfield  v.  Archibald,  10  C.  C.  40. 

(In  an  action  of  habeas  corpus,  the  petition  and  return,  if 
they  raise  a  material  issue  of  fact,  are  such  pleadings  that  that 
issue  may  be  determined  in  that  action:  Ammon  v.  Johnson, 
3  C.  C.  263. 
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Sec.  5739.  [The  return  must  be  signed  and  sworn 
to.']  The  return  or  statement  shall  be  signed  by  the  ])er- 
son  who  makes  it;  and  it  shall  also  be  sworn  to  by  him, 
unless  he  is  a  sworn  public  officer,  and  makes  the  return 
in  his  official  capacity. 

Sec.  5740.  \_Adjournment  of  cause.]  The  court  or 
judge  to  whom  the  writ  is  returned,  or  the  court  into 
which  it  is  adjourned,  maj'-,  for  good  cause  shown,  con- 
tinue the  cause,  and  shall  make  such  order  for  the  safe- 
keeping of  the  person  imprisoned  or  detained  as  the  na- 
ture of  the  case  requires. 

Sec.  5741.  [When  prisoner  shall  he  discharged  on 
habeas  corpus.]  When  the  judge  has  examined  into 
the  cause  of  caption  and  detention  of  the  person  so 
brought  before  him,  and  is  satisfied  that  he  is  unlawfully 
imprisoned  or  detained,  he  shall  forthwith  discharge  him 
from  confinement.  On  such  examination  the  judge  may 
disregard  matters  of  form  or  technicalities  in  any  mit- 
timus or  order  of  commitment  by  a  court  or  officer  au- 
thorized to  commit  by  law. 

Sec.  5742.  [When  prisoner  may  be  committed,  or  let 
to  bail.]  When  the  person  is  confined  or  detained  in  a 
legal  manner,  on  a  charge  of  having  committed  a  crime 
or  offense  which  is  bailable,  the  judge  shall,  at  his  discre- 


A  return  by  the  respondent,  that  she  has  not  had  tlie  custody 
or  control  of  the  body  sought,  thereby  denying  the  allegations 
of  the  petition,  raises  such  an  issue :  lb. 

Nor  is  the  hearing  in  such  a  case  defeated  by  the  fact  that  the 
person  whose  body  is  sought  to  be  obtained  is  not  found  by  the 
sheriff:  lb. 
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tion,  recommit  him,  or  let  him  to  bail ;  if  he  be  let  to  bail, 
the  judge  shall  cause  him  to  enter  into  a  recognizance, 
with  sufficient  surety,  in  such  sum  as  he  deems  reason- 
able— the  circumstances  of  the  prisoner,  and  the  nature 
of  the  offense  charged,  considered — conditioned  for  his 
appearance  at  the  court  where  the  offense  is  properly 
cognizable;  the  judge  shall  certify  his  proceedings,  to- 
gether with  the  recognizance,  forthwith,  to  the  proper 
court;  and  if  the  i}erson  charged  fail  to  enter  into  such 
recognizance,  he  shall  be  committed  to  prison  by  the 
judge. 

Sec.  5743.  [IVhen  prisoner  must  he  committed. ~\  If 
it  appear  that  the  prisoner  was  committed  by  a  judge  or 
justice,  and  is  plainly  and  specifically  charged  in  the 
warrant  of  commitment  with  a  felony  the  pimishment 
whereof  is  capital,  he  shall  not  be  removed,  discharged, 
or  bailed. 

Sec.  5744.  [When  the  return  is  evidence,  and  when 
only  a  plea.'\  If  it  appear  that  the  prisoner  is  in  cus- 
tody under  a  warrant  or  commitment  in  pursuance  of 
law,  the  return  shall  be  considered  prima  facie  evidence 
of  the  cause  of  detention;  but  if  he  is  restrained  of  his 
liberty  by  any  alleged  private  authority,  the  return  of 
the  writ  shall  be  considered  only  as  a  plea  of  the  facts 
therein  set  forth  and  the  party  claiming  the  custody  shall 
be  held  to  make  proof  of  such  facts ;  and  upon  the  final 
disposition  of  any  case,  the  court  or  judge  shall  make 
such  order  as  to  costs  as  the  case  requires. 

Sec.  5745.  [Penalty  upon  clerk  for  refusal  to  issue 
the  writ.l     If  a  clerk  of  a  court  refuse  to  issue  the  writ, 
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after  allowance  thereof  and  demand  therefor  he  shall  for- 
feit to  the  party  aggrieved  the  sum  of  five  hundred 
dollars. 

Sec.  5746.  [Penalty  for  disobeying  the  writ,']  A 
person  to  whom  a  writ  is  directed,  who  neglects  or  re- 
fuses to  obey  or  make  return  of  the  same,  according  to 
the  command  thereof,  or  makes  a  false  return  thereof, 
or  who,  upon  demand  made  by  the  prisoner,  or  any  per- 
son on  his  behalf,  refuses  to  deliver  to  the  person  de- 
manding, within  six  hours  after  the  demand  therefor,  a 
true  copy  of  the  warrant  of  commitment  and  detainer  of 
the  prisoner,  shall,  for  the  first  offense,  forfeit  to  the 
party  aggrieved  two  hundred  dollars,  and  for  the  second 
offense  four  hundred  dollars,  and,  if  an  officer,  shall  be 
incapable  of  holding  his  office. 

Sec.  5747.  [Persons  enlarged  upon  the  "writ  not  to 
he  again  imprisoned.]  A  person  who  is  set  at  large 
upon  a  writ  shall  not  be  again  imprisoned  for  the  same 
offense,  unless  by  the  legal  order  or  process  of  the  court 
wherein  he  is  bound  by  recognizance  to  appear,  or  other 
court  having  jurisdiction  of  the  cause  or  offense;  and  a 
person  who  knowingly,  contrary  to  the  provisions  of  this 
chapter,  recommits  or  imprisons,  or  causes  to  be  recom- 
mitted or  imprisoned,  for  the  same  offense,  or  pretended 
offense,  any  person  so  set  at  large,  or  knowingly  aids  or 
assists  therein,  shall  forfeit  to  the  party  aggrieved  five 
hundred  dollars,  notwithstanding  any  colorable  pretense 
or  variation  in  the  warrant  or  commitment. 

Sec.  5748.  [Prisoner  not  to  he  removed  from  cus- 
tody of  one  officer  to  another,  unless,  etc]     A  person 
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committed  to  prison,  or  in  custody  of  an  officer,  for  any 
criminal  matter,  shall  not  be  removed  therefrom  into  the 
custody  of  another  officer,  unless  by  legal  process,  or  the 
prisoner  be  delivered  to  an  inferior  officer  to  carry  to 
jail,  or,  by  order  of  the  proper  court,  be  removed  from 
one  place  to  another  within  the  state,  for  trial,  or  in  case 
of  fire,  infection,  or  other  necessity;  and  a  person  who, 
after  such  commitment,  makes,  signs,  or  countersigns 
any  warrant  for  such  removal  contrary  to  this  section, 
shall  forfeit  to  the  party  aggrieved  five  hundred  dollars. 

Sec.  5749.  [No  person  to  he  sent  out  of  the  state  for 
crime  committed  in  the  state. 1  No  person  shall  be  sent 
prisoner  to  any  place  out  of  this  state  for  any  crime  or 
offense  committed  within  this  state. 

Sec.  5750.  [A  person  so  transported  may  have  an 
action.']  A  person  so  imprisoned  may  maintain  an  ac- 
tion for  false  imprisonment,  against  the  person  by  whom 
he  was  so  imprisoned  or  transported,  and  against  a  per- 
son who  contrives,  writes,  signs,  seals,  or  countersigns 
any  writing  for  such  unprisonment  or  transportation,  or 
aids  or  assists  in  the  same,  or  against  any  of  them. 

Sec.  5751.  [Record  of  writs;  error^  etc.~\  The  pro- 
ceedings upon  a  writ  of  habeas  corpus  shall  be  recorded 
by  the  clerks  respectively,  and  may  be  reviewed  on  error 
as  in  other  cases.* 


*A  final  order  of  discharge  on  liabcas  corpus  may  be  reviewed 
and  reversed  on  error;  for  it  is  essentially  a  civil  and  not  a 
criiiiiii.il  proceeding.  And  in  such  case  the  order  of  discharge 
may  he  stayed  hy  the  higher  court  under  5^  6725  without  fixing 
any  terms:    Henderson  v.  James,  52  O.  S.  242. 
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Sec.  5752.  [Actions  for  penalties  and  limitation,] 
The  penalties  in  this  chapter  provided  may  be  recovered 
by  the  party  aggrieved,  his  executors  or  administrators, 
against  the  offender,  his  executors  or  administrators,  by 
civil  action  in  any  court  having  cognizance  of  the  same; 
but  no  action  shall  be  brought  for  any  offense  against  the 
provisions  of  this  chapter  after  two  years  after  the  of- 
fense is  committed,  except  in  cases  of  imprisonment  of 
the  party  aggrieved,  when  action  may  be  brought  within 
two  years  after  his  delivery  out  of  prison,  or  after  his 
decease,  if  he  die  in  prison. 

Sec.  5753.  [Fees  and  costs.']  The  fees  of  officers 
and  witnesses  shall  be  taxed  by  the  judge,  on  his  return 
of  his  proceedings  on  the  writ,  and  shall  be  collected  as 
part  of  the  original  costs  in  the  case ;  and  when  the  pris- 
oner is  discharged  the  costs  shall  be  taxed  to  the  state, 
and  paid  out  of  the  county  treasury,  upon  the  warrant 
of  the  county  auditor ;  but  no  officer  or  person  shall  have 
the  right  to  demand  payment  in  advance  of  any  fees 
which  he  is  entitled  to  by  virtue  of  the  proceedings,  when 
the  writ  is  demanded  or  issued  for  the  discharge  from 
custody  of  a  person  confined  under  color  of  proceedings 
in  any  criminal  case ;  when  a  person  in  custody  by  virtue 
or  under  color  of  proceedings  in  any  civil  case  is  dis- 
charged, costs  shall  be  taxed  against  the  party  at  whose 
instance  he  was  so  in  custody;  and  if  he  be  remanded  to 
custody,  costs  shall  be  taxed  against  him. 
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PAKT  SECOND CIVIL. 

TITLE  I.      PERSONS. 
CHAPTER  I. 

HUSBAND  AND  WIFE. 


Section 

3108.  Mutual  obligations  of  husband 

and  wife. 

3109.  Rights  of  husband  as  head  of 

the  family. 

3110.  Duties  of  husband  to  wife  and 

minor    children    as    to    sup- 
port. 

3111.  Interest  of  husband  or  wife  in 

the  property  of  the  other. 

3112.  Husband    or    wife    may    con- 

tract the  same  as  if  unmar- 
ried. 


Section 

3113.  How    far    may    impair    their 

legal  relation. 

3114.  May    take,    hold,    and    dispose 

of  property  the  same  as   if 
unmarried. 

3115.  Neither  husband  nor  wife  an- 

swerable for  the  acts  of  the 
other. 

3116.  Support  of  wife  when  husband 

neglects  to  do  so. 

3117.  When  wife  abandons   husband, 

his  liability  for  support. 


Sec.  3108.  l^Iutual  obligations.']  Husband  and 
wife  contract  towards  each  other  obligations  of  mutual 
respect,  fidelity,  and  support.  [1887,  JNIarch  19:  84  v. 
132.] 

Sec.  3109.  [liights  of  husband  as  head  of  the  fam- 
ily.1  The  husband  is  the  head  of  the  family.  He  may 
choose  any  reasonable  place  or  mode  of  living,  and  the 
wife  must  conform  thereto.* 


*niit  tlic  Inisl);in(i\s  dcsirf  ion  of  Hic  wifo  docs  not  dcjirlvc 
licr  of  tlif  benefit  of  licr  occupancy  of  the  lioniesteud :  Dittey  v. 
Elli  fritz,  8  C.  C.  278,  282. 

1.      'J'he    following    arc   the    conclndin<jf   scction.s    of   the   act 
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Sec.  3110.  [Duty  of  husband  to  support  fmnily.] 
The  husband  must  support  himself,  his  wife,  and  his  minor 
children  out  of  his  property  or  bj^  his  labor.  If  he  is 
unable  to  do  so,  the  wife  must  assist  him  so  far  as  she  is 
able.* 


entitled  "an  act  to  define  the  rights  and  liabilities  of  husband 
and  wife,"  passed  1887,  March  19  (84.  v.  132)  : 

"Sec.  4.  [The  estate  by  curtesy  is  abolished;  but  vested 
rights  are  not  affected-l  The  estate  by  the  curtesy  is  abolished; 
but  nothing  contained  in  this  act  shall  be  construed  as  to  affect 
vested  rights ;  nor  the  provisions  of  any  sections  of  the  Revised 
Statutes,  except  such  as  are  expressly  amended  or  repealed  by 
this  act. 

"Sec.  5.  [Interpretation  of  the  word  'property*  as  used  in 
section  3111.]  In  the  interpretation  of  this  act,  unless  the  con- 
text shows  that  another  sense  was  intended,  the  word  'property' 
includes  lands,  tenements,  and  hereditaments,  money,  goods  and 
chattels,  rights  and  things  in  action,  and  evidence  of  debt;  but 
this  enumeration  shall  not  be  construed  to  require  a  strict  con- 
struction of  other  words  therein. 

"Sec.  6.  [Provisions  as  to  assignment  of  doicer.li  All  the 
provisions  of  law  relating  to  the  assignment  of  the  dower  of  a 
wife  shall  apply  to  the  assignment  of  the  dower  of  a  husband  as 
far  as  applicable. 

"Sec.  7.  [What  sections  are  repealed.]  That  section  3108 
as  amended  April  16,  1885  (82  v.  131),  sections  3109,  3110, 
3111,  and  3112,  as  amended  April  14,  1884  (81  v.  209);  sec- 
tions 3113,  3114,  3115,  3116,  and  3117;  sections  4106,  4107, 
and  4108,  as  amended  March  29,  1883  (80  v.  79);  and  also 
sections  4109,  4129,  4130,  4131,  4132,  4163,  4176,  4177,  4188, 
4189,  4190,  4191,  4192,  4193,  4194,  and  6194  of  the  Revised 
Statutes  of  Ohio  are  repealed. 

"Sec.  8.  [Taking  effect.]  This  act  shall  take  effect  on 
its  passage." 

*If  the  husband  is  dead  the  better  rule  is  that  the  mother  is 
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Sec.  3111.  [Interest  in  the  property  of  the  other. 1^ 
Neither  husband  nor  wife  has  any  interest  in  the  prop- 
erty of  the  other,  except  as  mentioned  in  sections  three 
thousand  one  hundred  and  ten  and  four  thousand  one 
hundred  and  eighty-eight,  but  neither  can  be  excluded 
from  the  other's  dwelling. 

Sec.  3112.  [May  contract  the  same  as  if  unmarried.^ 
A  husband  or  wife  may  enter  into  any  engagement  or 
transaction  with  the  other,  or  with  any  other  person, 
w^hich  either  might  if  unmarried;  subject,  in  transactions 
between  themselves,  to  the  general  rules  which  control 
the  actions  of  i^ersons  occupying  confidential  relations 
with  each  other. 

Sec.  3113.  [Can  not  alter  their  legal  relations. ~\  A 
husband  and  wife  can  not  by  any  contract  with  each 
other  alter  their  legal  relations,  except  that  they  may 
agree  to  an  immediate  separation,  and  may  make  pro- 
vision for  the  support  of  either  of  them  and  their  chil- 
dren during  the  separation. 

Sec.  3114.  [May  take  and  hold  property.']  A  mar- 
ried person  may  take,  hold,  and  dispose  of  i^roperty,  real 
or  personal,  the  same  as  if  unmarried. 

Sec.  3115.     [Not  answerable  for  acts  of  the  other.] 

head  of  the  family  and  entitled  to  the  earnings  of  minor  children 
and  hence  liable  to  maintain  them:  Fulton  v.  Fulton,  52  O.  S. 
229,  238. 

Under  §§  3108  to  3111,  a  destitute  and  infinn  husband  driven 
away  by  his  wife,  who  is  possessed  of  sufficient  means,  may  com- 
pel her  by  action  to  contribute  to  his  support :  Hickle  v.  Hickle, 
6  C.  C.  490. 
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Neither  husband  nor  wife,  as  such,  is  answerable  for  the 
acts  of  the  other. 

Sec.  3116.  [Support  of  wife  when  husband  neglects 
to  do  so.l  If  the  husband  neglects  to  make  adequate 
provision  for  the  support  of  his  wife,  any  other  person 
may,  in  good  faith,  supply  her  with  necessaries  for  her 
support,  and  recover  the  reasonable  value  thereof  from 
the  husband. 

Sec.  3117.  [When  wife  abandons  the  husband,']  If 
the  wife  abandons  the  husband,  he  is  not  liable  for  her 
support  until  she  offers  to  return,  unless  she  was  justi- 
fied, by  his  misconduct,  in  abandoning  him. 


The  law  previous  to  1887,  in  Ohio,  was  as  follows: 
CHAPTER  1. 


HUSBAND  AND  WIFE. 


Section 

3108.  Separate  real  property  of  wife, 

and   her  contracts   concern- 
ing it. 

3109.  Separate  personal  property  of 

wife. 

3110.  What     separate    property    of 

wife  liable  for. 

3111.  When  wife  may  act  as  feme 

sole. 


Section 

3112.  When    preceding    sections    do 

not  apply. 

3113.  Remedy    of    wife    when    hus- 

band joins  certain  religious 
sect. 

3114.  Service    of    summons    and    is- 

sues of  fact. 

3115.  The  judgment  of  the  court. 

3116.  The  children. 

3117.  Grants,  etc.,  of  husband  void. 


Sec.  3108.  [^Separate  property  of  wife;  her  real  contracts; 
the  husband's  curtesy. 1  Any  estate  or  interest,  legal  or  equi- 
table, in  real  or  personal  property,  including  rights  in  action, 
belonging  to  a  woman  at  her  marriage,  or  Avhich  may  come 
to  her  during  coverture,  by  conveyance,  gift,  devise  or  inheri- 
tance, or  by  purchase  with  her  separate  money  or  means,  or 
due  as  the  wages  of  her  personal  labor,  or  growing  out  of  any 
violation  of  her  personal  rights,  shall,  together  with  the  rents, 
incomes.  Issues  and  profits  thereof,  be  and  remain  her  separate 
property.  And  she  may,  without  the  consent  of  her  husband, 
lease  her  real  estate  for  any  period  not  exceeding  three  years. 
This  section  shall  not  affect  the  estate  by  the  curtesy  of  a 
husband  in  the  real  property  of  his  wife  after  her  decease;  but 
during  the  life  of  such  wife,  or  any  heir  of  her  body,  such  estate 
shall  not  be  taken  by  any  process  of  law  for  the  payment  of 
his  debts,  or  be  conveyed  or  incumbered  by  him,  unless  she  join 
therein  with  him  in  the  manner  prescribed  by  law  in  regard  to 
her  own  estate.     [1885,  April  16:  82  v.  131.] 

Sec.  3109.  [To  be  under  her  sole  control.']  The  separate 
property  of  Hie  wife  .shall  be  under  her  sole  control,  and  .shall 
not  be  taken  by  any  2>rocess  of  law  for  the  debts  of  the  husband, 
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or  be  in  any  manner  conveyed  or  incumbered  by  him,  and  she 
may,  in  her  own  name,  during  coverture,  contract  to  the  same 
extent  and  in  the  same  manner  as  if  she  were  unmarried. 

Sec.  3110.  ^When  husband  not  liable  for  wife's  debts.'\  The 
husband  shall  not  be  liable  upon  any  cause  of  action  existing 
against  the  wife  at  their  marriage,  nor  for  a  tort  committed  by 
her  during  coverture,  nor  upon  any  contract  made  by  her,  ex- 
cept to  the  extent  of  any  separate  property  of  the  wife  acquired 
by  him  under  an  ante-nuptial  contract,  or  otherwise. 

Sec.  3111.  \^When  a  wife  may  act  as  a  feme-sole.'\  A  mar- 
ried woman  whose  husband  deserts  her,  or  from  intemperance  or 
other  cause  neglects  to  provide  for  his  family,  may,  in  her  own 
name,  make  contracts  for  the  labor  of  her  minor  children,  and 
in  her  own  name  sue  for  and  collect  their  earnings ;  and  she  may 
file  a  petition  against  her  husband,  in  the  common  pleas  court 
of  the  county  in  which  she  resides,  alleging  such  desertion  or 
neglect,  and  upon  proof  thereof  the  court  may  enter  a  judgment 
vesting  her  with  the  rights,  privileges  and  liabilities  of  a  head 
of  a  family,  as  to  the  care,  custody  and  control  of  her  minor 
children,  and  with  all  the  powers  of  a  feme-sole  as  to  disposing 
her  real  property,  free  from  the  curtesy  of  her  husband. 

Sec.  3112.  [When  preceding  sections  do  not  apply. ^  The 
provisons  of  sections  thirty-one  hundred  and  eight  and  thirty- 
one  hundred  and  nine  shall  not  affect  any  of  the  provisions  of 
sections  forty-one  hundred  and  six,  forty-one  hundred  and  seven, 
forty-one  hundred  and  eight  and  forty-one  hundred  and  seventy- 
six,  nor  any  rights  which  vested  prior  to  May  1,  1861. 

Sec.  3113.  [Remedy  of  wife  when  husband  joins  certain 
religous  sect.']  If  a  married  man  renounce  the  marriage  cove- 
nant, or  refuse  to  live  with  his  wife  in  the  conjugal  relation,  by 
joining  himself  to  a  sect  or  denomination,  the  rules  and  doc- 
trines of  which  require  a  renunciation  of  the  marriage  covenant, 
or  forbid  a  man  and  woman  to  dwell  and  cohabit  together  in  the 
conjugal  relation,  according  to  the  true  intent  and  meaning  of 
the  institution  of  marriage,  the  wife  may  file  a  petition  against 
her  husband,  in  the  court  of  common  pleas,  setting  forth  the 
facts  at  least  two  months  before  the  time  of  the  sitting  of  the 
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court,  and  shall  cause  the  defendant  to  be  served  with  a  copy 
of  the  petition,  within  one  month  thereafter:  and  if  he  do  not 
reside  in  her  county,  she  shall  pubhsh  notice  of  the  filing  and 
object  of  such  petition  in  a  newspaper  published  or  of  general 
circulation  in  such  county. 

Sec.  3114.  [^Service  of  summons,  and  issues  of  fact.l  The 
clerk  shall  issue  a  summons,  and  if  the  party  complained  of  do 
not  appear,  or,  appearing,  deny  the  fact  stated  in  the  petition, 
the  court  shall  proceed  to  hear  and  determine  the  same. 

Sec.  3115.  [The  judgment  of  the  court.^  K  it  appear  to 
the  court  that  the  plaintiff  was  lawfully  married  to  the  de- 
fendant, and  that  he  has  renounced  or  violated  the  marriage 
covenant  by  joining  such  sect,  the  court  shall  take  such  meas- 
ures as  it  deems  right  to  ascertain  the  amount  of  property,  real 
and  personal,  of  the  defendant,  and  shall  decree  such  part  there- 
of to  the  plaintiff  as  appears  just  and  eqmtable. 

Szc.  3116.  \_The  chUdren.'\  If  the  husband  and  wife  have 
a  minor  child,  the  husband  so  violating  the  marriage  covenant 
shall  be  considered  as  having  renounced  and  divested  himself  of 
aU  the  authority  he  could  have  otherwise  exercised  over  such 
child,  and  the  court  shall  decree  his  property,  real  and  personal, 
or  such  part  thereof  as  it  deems  right  to  the  use  and  support  of 
the  child,  who  shall  be  and  remain  under  the  care  and  direction 
of  the  mother;  but  the  court  may,  if  it  deems  it  necessary, 
appoint  a  guardian  for  the  child,  or  direct  that  it  be  bound  to 
apprenticeship,  in  the  manner  provided  by  law. 

Sec.  3117.  l^Grants,  etc.,  of  husband  raiJ.]  All  gifts, 
grants,  or  devises  of  money,  or  of  real  or  personal  property 
made  by  a  man  violating,  as  aforesaid,  the  marriage  covenant,  to 
such  sect,  or  any  member  thereof,  which  will  tend  to  deprive  his 
wife  or  children  of  that  support  to  which  they  are  entitled,  ac- 
cording to  the  true  intent  and  meaning  of  this  chapter,  shall  be 
utterly  void:  and  all  money  or  property  so  given,  granted  or 
devised,  mav  be  recovered  at  the  suit  of  the  party  injured. 


CHAPTER  5. 


MAERIAGES. 


Section 

6354.  Who     may     contract     matri- 

mony. 

6355.  Who     may     solemnize     mar- 

riage. 

6356.  How    ministers    to    obtain    li- 

cense to  solemnize  mar- 
riage. 

6357.  Minister  to   produce  to  judge 

his  license,  in  everj'  county 
in  which  he  solemnizes  mar- 
riage; the  record. 

63SS.  Such  record  or  copy,  evidence. 


Section 

63S9.  Before  maniage,  bans  to  be 
published,  and  how;  or  li- 
cense to  be  procured,  and 
where. 

6390.  Issue  of  marriage  licenses. 

6391.  Certificate   of  marriage  to   be 

transmitted  to  probate 
judge,  and  recorded. 

6392.  Penalty    for    unlawfully    sol- 

emnizing marriage. 

6393.  Before   solemnizing   marriage, 

minister,  mayor,  or  justice 
must  be  satisfied  that  bans 
were  published,  or  of  con- 
sent of  parent  or  guardian. 

6394.  How  fines  recovered. 


Sec.  G384.  [JVlio  may  contract  matrimony.']  Male 
persons  of  the  age  of  eighteen  years,  and  female  persons 
of  the  age  of  sLxteen  years,  not  nearer  of  kin  than  second 
cousins,  and  not  having  a  husband  or  wife  living,  may  be 
joined  in  marriage:  provided,  always,  that  male  persons 
under  the  age  of  twenty-one  years,  and  female  persons 
under  the  age  of  eighteen  years,  shall  first  obtain  the 
consent  of  their  fathers,  respectively,  or  in  case  of  the 
death  or  incapacity  of  their  fathers,  then  [of]  their 
mothers  or  guardians.* 


♦Mutual  promises  to  marry  in  the  future,  though  made  by 
parties  competent  to  contract,  and  follo-^ed  by  cohabitation  as 
husband  and  wife,  is  not,  in  itself,  a  vahd  marriage:  Duncan 
V.  Duncan,  10  0.  S.  181:  but  where  the  person  who  solemnized 
the  marriao-e  had  no  license,  it  was  held  that  it  was  to  be  inferred 
that  the  parties  openly   and  mutually  consented  to  a  contract 
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Sec.  6385.  \_Who  may  solemnize  marriage.']  It 
shall  be  lawful  for  any  ordained  minister  of  any  religious 
societj'-  or  congregation  within  this  state,  who  has,  or 
may  hereafter  obtain  a  license  for  that  purpose,  as  here- 
inafter provided,  or  for  any  justice  of  the  peace  in  his 
county,  or  for  the  mayor  of  any  city  or  incorporated  vil- 
lage in  any  county  in  which  such  city  or  village  may 
wholly  or  partly  lie,  or  for  the  several  religious  societies, 
agreeably  to  the  rules  and  regulations  of  their  respective 
churches,  to  join  together  as  husband  and  wife,  all  per- 
sons not  prohibited  by  law. 

Sec.  6386.  [How  ministers  may  obtain  license  to 
marry.]  Any  minister  of  the  gospel,  upon  producing 
to  the  judge  of  the  probate  court  of  any  county  within 


of  present  marriage — then  to  become  husband  and  wife — and 
when  they  thereafter  cohabited  as  such,  that  this  constituted  a 
legal  marriage,  and  the  man  having  then  a  wife  living  might 
properly  be  convicted  of  bigamy,  on  proof  of  such  second  mar- 
riage:    Carmichael  v.  State,  12  0.  S.  553. 

Marriages  contracted  in  this  state  by  male  persons  under  the 
age  of  eighteen  and  females  under  the  age  of  fourteen,  are 
invalid,  unless  confirmed  by  cohabitation  after  arriving  at  those 
ages  respectively ;  and  such  marriage  not  so  confirmed,  does  not 
subject  a  party  to  punishment  for  bigamy  for  contracting  a 
subsequent  marriage  while  the  first  husband  or  wife  is  living: 
Shafhcr  v.  State,  20  0.  1. 

The  marriage  contract  of  one  affected  with  congenital  im- 
becility of  mind,  to  a  degree  rendering  him  incapable  of  consent, 
is  void  ah  initio.  A  court  of  chancery,  in  the  exercise  of  its 
ordinary  powers,  will  entertain  jurisdiction,  at  tlic  suit  of  the 
imbecile's  [guardian,  to  declare  such  marriage  a  nullity:  Way- 
niirc  V.  Jetmore,  22  O.  S.  271 . 
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this  state  in  which  he  officiates,  credentials  of  his  being  a 
regular  ordained  minister  of  any  religious  society  or  con- 
gregation, shall  be  entitled  to  receive  from  said  court  a 
license,  authorizing  him  to  solemnize  marriages  within 
this  state,  so  long  as  he  shall  continue  a  regular  minister 
in  such  society  or  congregation. 

Sec.  6387.  [Minister  to  produce  to  judge  of  county 
in  which  he  sole7nnizes  marriages,  his  license;  record  of 
it.]  It  shall  be  the  duty  of  every  minister,  who  is  now 
or  hereafter  shall  be  licensed  to  solemnize  marriages,  as 
aforesaid,  to  produce  to  the  judge  of  the  said  court,  in 
every  county  in  which  he  shall  solemnize  any  marriage, 
his  license  so  obtained;  and  the  said  judge  shall  there- 
upon enter  the  name  of  such  minister  upon  record,  as  a 
minister  of  the  gospel  duly  authorized  to  solemnize  mar- 
riages within  this  state,  and  shall  note  the  county  from 
which  such  license  issued;  for  which  service  no  charge 
shall  be  made  by  such  judge. 

Sec.  6388.  [Such  record  or  copy,  evidence.']  When 
the  name  of  any  such  minister  is  so  entered  upon  the  rec- 
ord, by  the  judge  aforesaid,  such  record,  or  the  certifi- 
cate thereof,  by  the  said  judge,  under  the  seal  of  his 
court,  shall  be  good  evidence  that  the  said  minister  was 
duly  authorized  to  solemnize  marriages. 

Sec.  6389.  [Before  marriage,  bans  to  he  published, 
and  how;  or  license  to  he  jnocured,  and  where.]  Pre- 
vious to  persons  being  joined  in  marriage,  notice  thereof 
shall  be  published  (in  the  presence  of  the  congregation) 
on  two  different  days  of  public  worship ;  the  first  publi- 
cation to  be  at  least  ten  days  previous  to  such  marriage. 
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within  the  county  where  the  female  resides ;  or,  a  license 
shall  be  obtained  for  that  purpose  from  the  probate 
judge  in  the  county  where  such  female  may  reside. 

Sec.  6390.     [Issue  of  marriage  licenses.']     The  pro- 
bate judge,  as  aforesaid,  may  inquire  of  the  party  apply- 
ing for  [a]  marriage  license,  as  aforesaid,  upon  oath, 
relative  to  the  legahty  of  such  contemplated  marriage; 
and  if  the  judge  shall  be  satisfied  there  is  no  legal  im- 
pediment thereto,  then  he  shall  grant  such  marriage  li- 
cense ;  and  if  any  of  the  persons  intending  to  marry  shall 
be  under  age,  and  shall  not  have  had  a  former  wife  or 
husband,  the  consent  of  the  parents  or  guardian  shall  be 
personally  given  before  the  judge,  or  certified  under  the 
hand  of  such  parent  or  guardian,  attested  by  two  wit- 
nesses, one  of  whom  shall  appear  before  said  judge  and 
make  oath  that  he  saw  the  parent  or  guardian,  whose 
name  is  annexed  to  such  certificate,  subscribe,  or  heard 
him  or  her  acknowledc^e  the  same;  and  the  judge  is 
liereby  authorized  to  administer  such  oath,  and  there- 
upon issue  and  sign  such  license,  and  affix  thereto  the 
seal  of  the  court;  the  judge  shall  be  entitled  to  receive 
as  his  fee  for  administering  the  oath  and  granting  li- 
cense, with  the  seal  affixed  thereto,  recording  the  certifi- 
cate of  marriage,  and  filing  the  necessary  papers,  the  sum 
of  seventy-five  cents;  and  if  any  judge  shall,  in  any  other 
manner,  issue  or  sign  any  m^arriage  license,  he  shall  for- 
feit and  pay  a  sum  not  exceeding  one  thousand  dollars, 
to  and  for  tlie  use  of  the  party  aggrieved.    Provided  tliat 
should  the  person  then  qualified  and  acting  as  probate 
judge,  be  himself  the  party  applying,  he  shall  make  the 
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application  to  the  judge  of  the  court  of  common  pleas, 
within  and  for  the  same  county,  and  if  there  be  no  legal 
impediment  thereto,  said  common  pleas  judge  shall 
grant  said  probate  judge  a  marriage  license,  and  shall 
thereupon  certify  said  api^lication,  and  his  action 
thereon,  to  the  probate  court  of  said  county,  for  record, 
as  in  other  cases.* 

Sec.  6391.  [Certificate  of  marriage  to  he  transmitted 
to  probate  judge ^  and  recorded.']  A  certificate  of  every 
marriage  hereafter  solemnized,  whether  authorized  by 
publication  of  bans  in  the  congregation,  or  by  license  is- 
sued by  a  probate  judge,  or  after  notice  given  to  the  con- 
gregation, signed  by  the  justice,  mayor  or  minister  sol- 
emnizing the  same,  or  clerk  of  the  monthly  meeting  shall 
be  transmitted  to  the  probate  judge  in  the  county 
wherein  the  marriage  license  was  issued,  or  the  congrega- 
tion wherein  said  bans  were  published  is  situated,  or  mar- 


*In  an  action  for  damages  b}^  a  father,  for  the  wrongful  is- 
suing of  license  for  the  marriage  of  his  daughter,  evidence  of 
the  bad  character  of  the  husband  may  be  received  and  considered 
by  the  jury  in  aggravation  of  damages:  Larwill  v.  Kirby,  14 
O.  1. 

An  application  to  the  probate  court  for  marriage  license  is  a 
"matter  .  .  .  depending"  before  said  court,  within  the 
meaning  of  §  9  of  the  crimes  act  (S.  &  C.  405),  and  the  appli- 
cant may  be  indicted  for  perjury,  for  false  swearing,  although 
the  applicant  is  not  one  of  the  parties  thereto :  Call  v.  State,  20 
O.  S.  330. 

The  deputy  clerk  of  the  probate  court  has  authority  to  admin- 
ister oaths  to  parties  making  applications  for  marriage  licenses, 
touching  the  merits  of  such  applications,  and  perjury  may  be  as- 
signed upon  such  oaths:    Warwick  v.  State,  25  0.  S.  21. 
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riage  was  celebrated,  within  three  months  thereafter,  and 
recorded  by  such  probate  judge;  every  justice,  mayor,  or 
minister,  or  clerk  of  the  monthly  meeting,  failing  to 
transmit  such  certificate  to  the  probate  judge  in  due 
time,  shall  forfeit  and  pay  fifty  dollars,  and  if  the  pro- 
bate judge  shall  neglect  to  make  such  record,  he  shall 
forfeit  and  pay  fifty  dollars  to  and  for  the  use  of  the 
county. 

Sec.  6392.  [Penalty  for  unlawfully  solemnizing 
inarriage.]  If  any  justice,  minister  or  mayor,  by  this 
chapter  authorized  to  join  persons  in  marriage,  sol- 
emnize the  same  without  bans  having  been  published,  or 
a  license  obtained  as  required  by  section  sixty-three  hun- 
dred and  eighty-nine,  the  person  so  offending  shall,  upon 
conviction  thereof,  forfeit  and  pay  any  sum  not  exceed- 
ing one  thousand  dollars,  to  and  for  the  use  of  the  county 
wherein  such  offense  was  committed,  and  be  imprisoned 
not  more  than  six  months  or  both ;  and  if  any  person  not 
legally  authorized  shall  attempt  to  solemnize  the  mar- 
riage contract,  such  person  shall,  upon  conviction 
thereof,  forfeit  and  pay  five  hundred  dollars  to  and  for 
the  use  of  the  county  wlierein  such  offense  was  com- 
mitted, and  be  imprisoned  not  more  than  six  months  or 
both. 

Sec.  6393.  [Before  solewnirJug  marriage,  minister, 
mayor,  or  justiee  must  he  satisfied  that  bans  were  pub- 
lished, or  of  consent  of  parent  or  guardian.']  It  sliall  be 
the  duty  of  every  minister,  mayor,  or  justice  of  the  peace, 
])efore  he  shall  solemnize  any  marriage  between  the  par- 
ties, either  of  whom  is  required  by  section  sixty-three 
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hundred  and  eighty-four,  to  obtain  the  consent  of  his  or 
her  parent  or  guardian  (except  in  cases  where  license 
shall  have  been  obtained  from  the  judge  of  the  probate 
court),  to  be  satisfied  that  the  intention  of  marriage  be- 
tween such  parties  has  been  duly  published,  and  also 
that  the  consent  of  such  parent  or  guardian  has  been  ob- 
tained, either  by  aclvnowledgment  in  the  presence  of  such 
minister,  mayor  or  justice  of  the  peace,  or  by  a  certificate 
under  the  signature  of  such  j^arent  or  guardian,  and  at- 
tested by  one  or  more  credible  witnesses,  who  shall  be 
present  for  the  purj)ose  of  satisfying  such  minister, 
mayor  or  justice  of  the  peace  that  such  certificate  was 
actually  signed  by  the  parent  or  guardian  for  the  pur- 
pose aforesaid. 

Sec.  6394.  [How  fines  recovered.]  Any  fine  or  for- 
feiture arising  to  the  county,  in  consequence  of  the 
breach  of  this  chapter,  shall  be  recovered  by  a  civil  action, 
with  costs  of  suit,  in  any  court  of  record  having  cog- 
nizance of  the  same. 


CHAPTER  6. 


DIVOECE  AND  ALIMONY. 


Section 

5689.  For  what  causes  divorces  may 
be  panted. 

5G90.  Residence  of  plaintiff;  wliere 
petition  to  be  filed. 

5G91.  Residence  of  wife  not  to  be 
affected  by  that  of  hus- 
band. 

5692.  Service  when  defendant  resi- 

dent of  the  state. 

5693.  Notice  when  defendant's  resi- 

dence unknown. 

5694.  When  cause  may  be  heard. 

5695.  Answer,    hearing,    and    judg- 

ment. 

5696.  Divorce  not  to  affect  legitim- 

acy of  children,  etc. 

5697.  Competency  and  effect  of  tes- 

timony   and    admissions    of 
the  parties. 


Section 

569S.  Evidence  of  marriage. 

5699.  Rights    of    parties    when    di- 

vorce   granted    for    aggres- 
sion of  husband. 

5700.  Rights   of   the   wife   and   hus- 

band  when  divorce  granted 
upon  her  own  aggession. 

5701.  Application   for   alimony   pen- 
'    dente    lite;    parties    defend- 
ant;  injunction;   sale  of  or- 
der. 

5702.  Causes  for  which  alimony  al- 

lowed. 

5703.  Proceedings    on    petition    for 

alimony  alone. 

5704.  Change   of  venue. 

5705.  Injunction     against     husband 

from  disposing  of  property, 
etc. 

5706.  Appeal. 


Sec.  5689.  [For  what  cause  divorce  may  he  granted.^ 
Courts  of  common  pleas  may  grant  divorces  for  the  fol- 
lowing causes: 

1.  That  either  party  had  a  husband  or  wife  living  at 
tlic  time  of  the  marriage  from  which  the  divorce  is 
sought. 

2.  Willful  absence  of  cither  party  from  the  other  for 
three  years. 

.3.     Adultery. 

4.  Impotcncy. 

5.  Extreme  cruelty. 

C.     Fraudulent  contract. 
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7.  Any  gross  neglect  of  duty. 

8.  Habitual  drunkenness  for  three  years. 

9.  The  imi^risonment  of  either  party  in  a  peniten- 
tiary under  sentence  thereto ;  but  the  petition  for  divorce 
under  this  clause  shall  be  filed  during  the  imprisonment 
of  the  adverse  party. 

10.  The  procurement  of  a  divorce  without  this  state, 
by  a  husband  or  wife,  by  virtue  of  which  the  party  who 
procured  it  is  released  from  the  obligations  of  the  mar- 
riage, while  the  same  remain  binding  upon  the  other 
party.* 


*A  petition  for  divorce  should  contain  the  following  allega- 
tions : 

1.  That  the  plaintiff,  at  the  time  of  filing  the  petition,  is  an 
actual  resident  of  the  county  where  it  is  filed. 

2.  That  he  or  she  had  a  bona  fide  residence  in  the  state  at 
least  one  year  before  this  application. 

3.  The  time  and  place  of  marriage,  and  the  names  and  ages 
of  the  children,  if  any. 

4.  A  specific  brief  statement  of  the  cause  of  praying  for 
divorce. 

5.  If  alimony  be  sought  for,  the  petition  should  set  out,  as 
near  as  may  be,  the  kind  and  amount  of  the  personal  property, 
and  describe  the  real  estate  of  the  defendant :  Lattier  v.  Latticr, 
5  O.  538. 

A  divorce  will  not  be  granted  where  the  applicant  is  living  in 
adultery :     IMattox  v.  Mattox,  2  O.  233. 

A  decree  of  divorce,  although  obtained  by  fraud  and  false 
testimony,  can  not  be  set  aside  in  an  action  for  that  purpose 
commenced  at  a  subsequent  term :    Parish  v.  Parish,  9  O.  S.  534. 

The  district  court  has  no  jurisdiction  to  review  on  error  the 
proceedings  of  the  court  of  common  picas  in  cases  of  divorce  and 
alimony:     Tappan  v.  Tappan,  6  O.  S.  64. 
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Sec.  5690.  [Residence  of  plaintiff;  where  petition  to 
he  filed.]  The  plaintiff,  except  in  an  action  for  ali- 
mony alone,  shall  have  been  a  resident  of  the  state  at 
least  one  year  before  filing  the  petition;  all  actions  for 
divorce,  or  for  alimony,  shall  be  brought  in  the  county 
where  the  plaintiff  has  a  bona  fide  residence  at  the  time 
of  filing  the  petition,  or  in  the  comity  where  the  cause  of 
action  arose ;  and  the  court  shall  hear  and  determine  the 


Where  there  is  collusion,  can  not  be  granted :  Smith  v.  Smith, 
W.  643. 

Condonement:  McDwire  v.  McDwire,  W.  354;;  Barnes  v. 
Barnes,  W.  475;  Questel  v.  Questel,  W.  491. 

Cruelty :  Hansel  v.  Hansel,  W.  212 ;  Beatty  v.  Bcatty,  W. 
557. 

Pleading  must  state  acts  of  violence :    Conn  v.  Conn,  W.  563. 

Domicile:     Jacob  v.  Jacob,  W.  631. 

1  Curwen  1 41  makes  drunkenness  for  three  years  cause :  Scott 
V.  Scott,  6  O.  534. 

Error  docs  not  lie :    Tappan  v.  Tappan,  6  O.  S.  64. 

Where  divorce  has  been  had  in  another  state,  sufficient  here: 
Cooper  V.  Cooper,  7  0.  (2  pt.)  238. 

Foreign  decree  will  not  operate  here  bej'ond  dissolution  of 
marriage:    Parish  v.  Parish,  9  0.  S.  534. 

Legislature  can  not  grant:     Bingham  v.  Miller,  17  O.  445. 

Under  2  Chase  1408,  where  defendant  resides  in  another 
roimty,  service  not  sufficient  without  publication :  Harter  v. 
Ilartcr,  5  O.  318. 

On  tlie  grounds  of  adultery,  the  general  character  of  the  de- 
fendant for  chastity  is  not  in  issue:  lliat  of  tlic  plaintiff  is,  but 
witnesses  can  not  be  called  to  })arf icular  jicts,  unless  they  are 
y)lcaded.  When  it  appears  that  the  plaintiff  lias  himself  injured 
the  general  cliararter  of  the  defendant  ffir  chastity,  such  evi- 
dence will  Ijc  less  regarded:     Harper  v.  Harper,  W.  283. 
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same,  whether  the  marriage  took  place,  or  the  cause  of 
divorce  occurred,  within  or  without  the  state.* 

Sec.  5G91.  [Residence  of  wife  not  to  he  affected  by 
that  of  husband.^  When  a  wife  files  her  petition  for  a 
divorce,  or  for  alimony,  the  residence  of  her  husband 
shall  not  be  so  construed  as  to  preclude  her  from  the  pro- 
visions of  this  chapter. 

Sec.  5692.  [Sei'vice  when  defendant  resident  of  the 
state, ^  When  the  defendant  is  a  resident  of  this  state, 
the  clerk  shall  issue  a  summons,  directed  to  the  sheriff  of 
the  county  in  which  he  or  she  resides,  or  is  found,  which, 
together  with  a  copy  of  the  petition,  shall  be  served  on 
the  defendant  at  least  six  weeks  before  the  hearing  of 
the  cause. 

Sec.  5693.  [Notice  when  defendant's  residence  un- 
known.^ When  the  defendant  is  not  a  resident  of  this 
state,  or  his  residence  is  unknown,  notice  of  the  i)en- 
dency  of  the  action  must  be  given  by  publication,  as  in 
other  cases ;  and  unless  it  be  made  to  a2:>pear  to  the  court, 
by  affidavit  or  otherwise,  that  his  residence  is  unknown 
to  the  plaintiff,  and  could  not  with  reasonable  diligence, 
be  ascertained,  a  summons,  and  a  copy  of  the  petition, 
shall  forthwith,  on  the  filing  of  the  petition,  be  deposited 
in  the  post-office,  directed  to  the  defendant  at  his  place  of 
residence. 

Sec.  5694.     [When  cause  may  he  heard.]     Tlie  cause 


*A  decree  of  divorce,  under  a  statute  of  another  state,  authoriz- 
ing a  divorce  between  husband  and  wife,  neither  of  whom  is  domi- 
ciled therein,  is  of  no  force  or  effect  in  this  state,  wliere  the 
parties  have  their  domicile:    Van  Fossen  v.  State,  3T  0.  S.  317. 
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may  be  heard  and  decided  at  any  time  after  the  expira- 
tion of  six  weeks  from  the  service  of  smiimons,  or  the 
first  pubhcation  of  notice. 

Sec.  5695.  [Aiisiucer^  hearing,  and  judgment. ~\  If 
the  defendant  fail  to  apjjear,  or,  having  appeared,  admit 
or  deny  in  his  answer  the  allegations  in  the  petition,  the 
court  shall  thereupon  proceed  to  hear  and  determine  the 
cause;  and  if,  upon  the  hearing,  any  of  the  causes  for 
divorce  charged  in  the  petition  be  proven  to  the  satisfac- 
tion of  the  court,  it  may  pronounce  the  marriage  con- 
tract dissolved,  and  both  of  the  parties  released  from  the 
obligations  thereof. 

Sec.  5696.  [^Divorce  not  to  affect  legitimacy  of  chil- 
dren.'] The  granting  of  the  divorce,  and  the  dissolution 
of  the  marriage,  shall  in  no  wise  affect  the  legitimacy  of 
the  children  of  the  parties  thereto;  and  the  court  shall 
make  such  order  for  the  disposition,  care,  and  mainte- 
nance of  the  children,  if  there  are  any,  as  is  just  and 
reasonable.* 


*The  jurisdiction  exercised  in  a  divorce  suit  with  respect  to 
the  custody  of  cliilch-cn  is  continuing.  The  order  in  tliat  respect 
may  be  modified,  although  tliere  was  no  reservation  in  the  origi- 
nal order  to  that  effect :  Neil  v.  Neil,  38  O.  S.  558 ;  Rogers  v. 
Rogers,  51  O.  S.  1,  4. 

Where,  in  decree  for  divorce,  custody  of  children  is  awarded 
wife,  and  no  order  as  to  maintenance,  father  is  not  liable  in  ac- 
tion by  lier  for  cost  of  such  maintenance:  Hickman  v.  Hickman 
(Ham.  Dist.  Court),  9  W.  L.  B.  55;  Fulton  v.  Fulton,  52  O.  S. 
2J^9. 

The  court  in  granting  the  wife  a  divorce  and  custody  of  child 
may  make  a  provision  to  her  for  its  maintenance,  though  not 
prayed  for:     P/.rker  v.  Parker,  8  C.  C.  363. 
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Sec.  5697.  [Competency  and  effect  of  testimony  and 
admissions  of  the  parties. ~\  Pleadings  under  this  chap- 
ter need  not  be  verified,  and  a  divorce  or  a  judgment 
for  alimony  shall  not  be  granted  upon  the  testimony  or 
admissions  of  a  party  unsupported  by  other  testimony, 
nor  shall  any  admission  be  received  which  the  court  has 
reason  to  believe  has  been  obtained  by  fraud,  connivance, 
coercion  or  other  improper  means,  but  the  parties  shall, 
notwithstanding  their  marital  relation,  be  comi)etent  to 
testify  in  actions  and  proceedings  under  this  chapter  as 
fully  and  to  the  same  extent  that  any  other  witness 
might. 

Sec.  5698.  [Evidence  of  marriage.l  Proof  of  co- 
habitation, and  reputation  of  the  marriage  of  the  par- 
ties, shall  be  competent  testimony  to  prove  such  mar- 
riage, and  may  be,  within  the  discretion  of  the  court, 
sufficient  evidence  thereof.* 

Sec.  5699.  [Rights  of  parties  when  divorce  granted 
for  aggression  of  husband.^  When  a  divorce  is  granted 
by  reason  of  the  aggression  of  the  husband,  the  wife 
shall,  by  force  of  the  judgment  of  divorce,  be  restored 
to  all  her  lands,  tenements  and  hereditaments,  not  pre- 
viously disposed  of,  and  the  husband  shall  be  barred  of 

A  custody  order  can  not  be  changed  at  a  later  term  unless  the 
good  of  the  child  requires  it :    Pfau  v.  Pf au,  8  C  C.  87. 

*Proof  of  cohabitation,  and  reputation  to  establish  marriage, 
refers  to  marriage  sought  to  be  dissolved:  Houft  v.  Houft,  5  O. 
539. 

A  marriage  solemnized  In  due  form  Is  presumed  to  be  lawful 
until  some  enactment  which  annuls  it  is  produced  and  proved  by 
those  who  deny  its  validity:    Evans  v.  Reynolds,  32  O.  S.  163. 
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all  right  of  dower  therein,. and  if  she  so  desire,  the  court 
shall  restore  to  her  any  name  she  had  before  such  mar- 
riage ;  she  shall  be  allowed  such  alimony  out  of  her  hus- 
band's real  and  personal  property  as  the  court  deems 
reasonable,  having  due  regard  to  the  property  which 
came  to  him  by  marriage,  and  the  value  of  his  real  and 
personal  estate  at  the  time  of  the  divorce,  which  alimony 
may  be  allowed  to  her  in  real  or  personal  propei-ty,  or 
both  or  by  decreeing  to  her  such  smn  of  money,  payable 
either  in  gross  or  instalments,  as  the  court  deems  just 
and  equitable;  and  if  the  wife  survives  her  husband, 
she  shall  also  be  entitled  to  her  right  of  dower  in  the 
real  estate  of  her  husband  not  allowed  to  her  as  alimony, 
of  which  he  was  seized  at  any  time  during  the  coverture, 
and  to  which  she  had  not  relinquished  the  right  of  dower ; 
but  in  any  case,  when  it  appears  to  the  court  that  the 
husband  is  the  owner  of  but  little  or  no  property  or 
means,  and  the  wife  is  the  owner  of  lands  or  personal 
estate,  or  both,  the  court  may  adjudge  to  the  husband 
such  share  of  the  wife's  real  or  personal  property,  or 
both,  or  may  decree  to  him  such  smn  of  money  out  of 
her  estate,  payable  in  gross  or  in  instahnents,  as  the 
court  deems  just  and  reasonable,  having  due  regard  to 
all  the  circumstances  of  the  parties.* 


*In  granting  alimony  a  court  may,  in  a  proper  case,  look  to 
what  tlie  liusband  has  in  expectancy,  as  well  as  that  which  he  has 
in  j)Ossession  ;  and  where  the  defendant  liad  j)rociircd  an  ex  ynrte 
divorce  in  another  state,  the  court  may  take  into  consideration 
f)r()perty  acquired  by  tlie  liushand  by  inheritance  sirice  tlie  date 
of  tlic  divorce:     Cox  v.  Cox,  20  O.  S.  439. 


OHIO  STATUTES.  223 

Sec.  5700.  [Rights  of  the  parties  when  divorce 
granted  upon  her  otcn  aggression.'\  When  the  divorce 
is  granted  by  reason  of  the  aggression  of  the  wife,  slie 
shall  be  barred  of  all  right  of  dower  in  the  lands  of 
which  her  husband  is  seized  at  the  time  of  filing  the 
petition  for  divorce,  or  which  he  thereafter  acquires, 
whether  there  is  issue  or  not;  and  the  effect  of  the  judg- 
ment of  divorce  shall  be  to  restore  to  her  the  whole  of 
her  lands,  tenements  or  hereditaments  not  previously  dis- 
posed of,  and  not  allowed  to  her  husband  as  alimony, 

When  alimony  is  decreed  in  installments,  the  decree  may  be 
enforced  for  each  installment  as  it  becomes  due;  or  any  number 
of  installments,  due  when  the  execution  issue*,  may  be  included 
in  it:    Piatt  v.  Piatt,  9  O.  37. 

When  the  court  of  common  pleas,  in  rendering  a  decree  for 
divorce,  decrees  the  custody,  care,  and  control  of  the  minor  chil- 
dren of  the  marriage  to  one  of  the  parties,  the  jurisdiction  of 
that  court  over  the  subject  of  the  custody  of  the  children  con- 
tinues, and,  on  proper  application,  its  orders  in  respect  thereto 
may  be  modified,  whenever  the  character  and  circumstances  of 
the  parties  or  the  case  may  require;  but  a  probate  court,  while 
such  decree  remains  in  force,  can  not,  as  between  the  parties  to 
the  decree,  legally  interfere  with  the  custody  so  decreed,  either 
by  habeas  corpus  or  by  letters  of  guardianship:  Hoffman  v. 
Hoffman,  15  O.  S.  427. 

After  a  suit  for  divorce  and  alimony  has  been  finally  deter- 
mined by  the  court  granting  the  divorce,  additional  alimony  can 
not  be  allowed  where  the  reasons  for  such  allowance  existed  at 
the  time  of  the  judgment:  Petersine  v.  Thomas,  28  0.  S.  596. 
Nor  any  change  made  except  on  new  facts  not  in  existence  when 
the  order  was  made:  Meissner  v.  INIeissncr,  11  C.  C.  1  ;  Meissner 
v.  Bergman,  11  C.  C.  539. 

Ill  health  a  sufficient  ground  for  increase  of  alimony  :  Hare  v. 
Gibson,  32  O.  S.  38. 
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subject  to  the  dower  right  of  her  husband  therein,  and 
the  court  may  adjudge  to  her  such  share  of  the  hus- 
band's real  or  personal  property,  or  both,  as  it  deems 
just  and  reasonable;  or  the  husband  shall  be  allowed 
such  alimony  out  of  the  real  and  personal  property  of 
the  wife  as  the  court  deems  reasonable,  having  due  re- 
gard to  the  property  which  came  to  the  wife  by  mar- 
riage, and  the  value  of  her  real  and  personal  estate 
at  the  time  of  the  divorce,  which  alimony  may  be  al- 
lowed to  him  in  real  or  personal  property,  or  both,  or 
by  decreeing  to  him  such  sum  of  money,  payable  either 
in  gross  or  in  instalments,  as  the  court  deems  just  and 
equitable ;  and  if  the  husband  survives  his  wife,  he  shall 
also  be  entitled  to  his  right  of  dower  in  the  real  estate 
of  his  wife  not  allowed  to  him  as  alimony,  of  which  she 
was  seized  at  any  time  during  the  coverture,  and  to 
which  he  had  not  relinquished  his  right  of  dower.* 

Sec.  5701.  [Application  for  alimony  ])endente  lite; 
parties  defendant;  injunction;  sale  of  orderJ]  The 
court  or  a  judge  thereof  in  vacation  may,  on  notice  to 
the  opposite  party  of  the  time  and  place  of  the  applica- 
tion, grant  alimony  to  either  of  the  parties  for  his  or  her 
sustenance  and  expenses  during  the  suit,  and  an  allow- 

*The  provision  of  this  section,  that  the  wife  shall  be  barred  of 
dower  when  the  divorce  is  f:jranted  by  reason  of  her  aggression, 
does  not  apply  to  divorces  in  another  state,  but  only  to  those  de- 
creed by  the  courts  of  this  state,  in  pursuance  of  the  statute: 
Mansfield  V.  Mclntjre,  10  O.  Tl. 

Divoicc  niaiitcd  to  a  husband  in  another  state  on  service  by 
j)ublication  does  not  affect  the  wife's  property  rights  here: 
Doerr  v.  Forsythe,  50  O.  S.  726. 
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)on 


ance  for  the  support  of  minor  children  dependent  u 
either  party  for  support  and  not  provided  for  by  such 
party  during  the  pendency  of  the  action  for  divorce,  or 
alimony  alone.  When  an  appeal  is  taken  by  either  party 
to  the  circuit  court,  that  court,  or  a  judge  thereof  in  vaca- 
tion, may  grant  like  alimony  and  support  during  the 
pendency  of  the  appeal,  upon  like  notice.  Any  person 
or  corporation  having  possession  or  control  of  or  claim- 
ing any  mterest  in  any  property,  real  or  personal,  of  the 
party  out  of  which  the  other  party  seeks  alimony,  may 
be  made  a  party  defendant.  When  it  is  made  to  appear 
to  the  court,  or  a  judge  in  vacation,  that  a  party  is  about 
to  dispose  of  or  incumber  his  or  her  property,  or  any  part 
thereof,  so  as  to  defeat  the  other  party  in  obtaining 
alimony,  such  court  or  judge  may  allow  an  injunction  to 
prevent  the  same,  with  or  without  bond,  at  discretion; 
and  the  party  may  sell  and  assign  the  order  for  alimony 
or  allowance  after  the  same  is  made.* 


*Wherc  a  wife  is  living  separate  and  apart  from  her  husband, 
and,  in  an  action  against  him  for  divorce  and  alImon>',  has  ob- 
tained a  decree  fixing  the  amount  of  alimony  to  be  paid  by  the 
husband  for  her  sustenance  during  the  pendency  of  her  petition, 
and  the  husband  is  not  in  default  in  respect  to  the  payment  of 
the  alimony  so  allotted,  he  is  not  liable  for  necessaries  subse- 
quently furnished  at  her  request  during  the  pendency  of  the 
petition :    Hare  v.  Gibson,  32  O.  S.  33. 

Persons  dealing  with  the  wife  under  these  circumstances  do  so 
at  their  peril,  and  are  chargeable  with  knowledge  of  the  allot- 
ment and  payment  of  the  alimony ;  and  the  adequacy  of  the 
alimony  decreed  in  the  case  can  not  be  collaterally  drawn  in 
question,  especially  by  a  stranger  to  the  suit :    lb. 
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Sec.  5702.  [Cause  for  which  alimony  allowed.'] 
When  the  wife  files  her  petition  for  divorce  or  alimony, 
the  husband  may  file  a  cross-petition  for  divorce,  upon 
either  cause  mentioned  in  section  fifty -six  hundred  and 
eighty -nine;  the  wife  may  file  her  petition  for  alimony 
alone;  or,  if  a  petition  for  divorce  has  been  filed  by  the 
husband,  she  may  file  her  cross-petition  for  alimonj'',  with 
or  without  a  prayer  for  the  dissolution  of  the  marriage 
contract ;  and  such  petition  or  cross-petition  for  alimony 
may  be  for  the  following  causes : 

1.  Adultery. 

2.  Any  gross  neglect  of  duty. 

3.  Abandonment  of  the  wife  without  good  cause. 

4.  That  there  is  a  separation  in  consequence  of  ill 
treatment  on  the  part  of  the  husband,  whether  the  wife 
is  maintained  by  the  husband  or  not. 

5.  Habitual  drunkenness. 

6.  Sentence  to  and  imprisonment  in  a  penitentiary; 
in  w^hich  case  the  application  must  be  made  while  the 
husband  is  so  confined.* 


*A  foreign  decree  of  divorce  against  a  wife  having  a  domicile 
in  this  state,  though  valid,  will  not  operate  here  beyond  the  dis- 
solution of  the  marriage,  and  where  a  husband  deserted  his  wife 
in  this  state,  where  both  parties  had  been  domiciled,  and  pro- 
cured a  divorce  in  another  state,  in  a  proceeding  in  which  the 
court  had  no  jurisdiction  of  the  person,  except  by  constructive 
service,  and  of  which  proceeding  the  wife  hud  no  actual  notice: 
Hold,  that  the  domicile  of  the  wife  remained  unaffected  by  the 
desertion  of  the  husband,  and  that  the  decree  of  divorce  was  no 
defense  to  her  petition  for  alimony:  Cox  v.  Cox,  19  0.  S.  502. 
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Sec.  5703.  [Proceedings  on  petition  for  alimony 
alone.']  The  coui-t  shall,  upon  satisfactory  proof  of  any 
or  all  of  the  charges  m  the  petition,  make  such  order  for 
the  disposition,  care,  and  maintenance  of  the  children 
Oi  such  marriage,  if  there  are  any,  as  is  just  and  reason- 
able, and  give  judgment  in  favor  of  the  wife  for  such  ali- 
mony out  of  her  husband's  real  and  personal  property  as 
is  just  and  equitable,  which  may  be  allowed  to  her  in  real 
or  personal  property,  or  both,  or  in  money,  payable 
either  in  gross  or  in  installments ;  and  the  effect  of  such 
judgment  shall  be  to  restore  to  the  wife  all  her  lands, 
tenements,  and  hereditaments  not  previously  disposed 
of,  and  to  vest  in  her  the  right  and  power  to  acquire, 
hold,  manage,  and  dispose  of  property,  money,  and 
choses  in  action,  and  to  bring  and  maintain  suits  in  her 
own  behalf,  free  from  the  control  or  interference  of  her 
husband,  unless  the  court,  for  good  cause,  vest  such 
property  or  powers  in  trustees,  for  her  use  and  benefit. 

Sec.  5704.  [Change  of  vemie.l  Upon  application 
of  a  party,  and  his  or  her  affidavit  that  a  fair  and  im- 
partial hearing  and  determination  can  not  be  had  before 
the  court  in  which  a  petition  for  divorce  or  alimony  is 
filed,  a  change  of  venue  shall  be  allowed,  and  the  cause 
removed  to  any  county  of  the  same  judicial  district  for 
hearing  and  determination. 

Sec.  5705.  [Injunction  against  liusband  from  dis- 
posing of  property,  etc.l  A  married  woman  may  file 
her  petition  in  the  court  of  common  pleas,  setting  forth 
that  her  husband,  from  habitual  intemperance,  or  any 
other  cause,  is  about  to  waste  and  squander  the  property, 
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legal  or  equitable,  money,  credits,  or  choses  in  action,  to 
which  she  is  entitled  in  her  own  right,  or  any  part 
thereof,  or  is  proceeding,  or  about  to  proceed,  fraudu- 
lently to  convert  the  same,  or  any  part  thereof,  to  his 
own  use,  for  the  purpose  of  placing  the  same  bej'^ond  her 
reach,  and  depriving  her  of  the  benefit  thereof,  and  the 
court  may  enjoin  the  husband  from  disposing  of,  or 
otherwise  interfering  with,  such  property,  money,  cred- 
its, or  choses  in  action,  and  may  appoint  a  receiver  to 
manage  and  control  the  same  for  the  benefit  of  the  wife, 
and  may  also  make  such  other  order  in  the  premises  as 
it  deems  just  and  proper;  upon  the  filing  of  the  petition, 
a  provisional  injunction  may  be  allowed  as  in  other  cases, 
with  or  without  boiKi,  at  discretion;  and  such  petition 
shall  be  filed  in  the  county  where  the  petitioner  resides, 
and  the  husband  made  a  party  defendant  in  the  same 
manner  as  in  the  case  of  a  petition  for  a  divorce. 

Sec.  5706.  [Appeal.l  No  appeal  shall  be  allowed 
from  any  judgment  or  order  of  the  court  of  common 
pleas  under  this  chapter,  except  from  an  order  dis- 
missing the  petition  without  final  hearing,  or  from  a 
final  order  or  judgment  granting  or  refusing  alimony, 
or  in  cases  under  section  fiftj/scvcu  hundred  and  five; 
when  judgment  is  rendered  for  both  divorce  and  ali- 
mony, the  appeal  sliall  apply  only  to  so  much  of  the 
judgment  as  relates  to  the  alimony;  and  when  an  appeal 
is  taken  by  the  wife,  she  shall  not  be  required  to  give 
bond.* 


*Aii  appeal  may  be  taken  by  either  party  to  the  district  court. 
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from  a  judgment  of  tlic  court  of  common  picas  in  favor  of  the 
wife  for  alimony  alone:    Taylor  v.  Taylor,  25  O.  S.  71. 

Where  a  matter  is  finally  determined  in  an  action  between  the 
same  parties,  by  a  competent  tribunal,  it  is  to  be  considered  at  an 
end,  not  only  as  to  what  was  determined,  but  also  as  to  every 
other  question  which  the  parties  might  have  litigated  in  the  case. 
After  a  suit  for  divorce  and  alimony  has  been  finally  determined 
by  the  court  granting  the  divorce,  and,  in  lieu  of  alimony,  con- 
firming an  executed  agreement  as  to  the  amount  paid  as  alimony, 
a  new  action  for  additional  alimonj-  can  not  be  maintained  when 
the  reasons  for  the  same  existed,  or  might  have  been  provided 
for,  in  such  final  judgment,  and  where  it  Is  not  sought  to  im- 
peach such  final  judgment:  Petersine  v.  Thomas,  28  O.  S.  596. 

An  order  dismissing  a  petition  to  modify  a  final  order  with 
respect  to  the  custody  of  children,  in  a  divorce  suit,  may  be  re- 
viewed on  error:    Neil  v.  Neil,  38  0.  S.  558. 

An  allowance  for  support  of  children  is  not  ahmony  and  not 
appealable:    Rogers  v.  Rogers,  51  O.  S.  1. 

Where  a  decree  for  alimony  on  appeal  was  sent  to  the  com- 
mon pleas  to  carry  into  effect  any  later  modifications  on  new 
facts  must  be  sought  for  in  the  common  pleas:  Meissner  v. 
Meissner,  11  C.  C.  1. 


CHAPTER   3. 


INFANTS. 


Section  Section 


3136.  The  age  of  majority. 

3137.  How  a  child  may  be  adopted. 
3137a.  Adoption       by       stepfather; 

when  consent  of  child  neces- 
sary. 

3138.  How  consent  of  wife   is  as- 

certained. 

3139.  The   order  of  the   court. 

3140.  Effect  of  the  order. 

3140a.  Parent  of  vagrant  or  incor- 
rigible child  may  be  sum- 
moned to  appear  before 
probate  court;  order  of 
court  in  such  case. 


3140—1.  Rights  of     parents     sepa- 

I'ated  or    divorced    as    to 

care,  etc.,    of    tlaeir    chil- 
dren. 

3140—2.  Abandonment  of  child  by 
parent  a  misdemeanor; 
bond. 

3140—3.  Report  of  inflammation, 
swelling  in  3yes  of  infant, 
etc. 

3140-4.  Penalty. 


Sec.  3136.  [The  age  of  majority.']  All  male  per- 
sons of  the  age  of  twenty-one  years  and  uf)ward,  and  all 
female  persons  of  the  age  of  eighteen  years  and  upward, 
who  are  under  no  legal  disability,  shall  be  capable  of 
contracting  respecting  goods,  chattels,  lands,  tenements, 
and  any  other  matter  or  thing  which  may  be  the  legiti- 
mate subject  of  a  contract,  and  shall  be,  to  all  intents 
and  purposes,  held  and  considered  to  be  of  full  age,  any 
law  or  custom  to  the  contrary  notwithstanding. 

Sec.  3137.  [IIoxo  a  child  maij  he  adopted.']  An  in- 
habitant of  this  state  not  married,  or  a  husband  and  wife 
jointly,  may  petition  the  probate  court  of  their  proper 
county  for  leave  to  adopt  a  minor  child  not  theirs  by 
birth,  and  for  a  change  of  the  name  of  such  child;  but  a 
written  consent  must  be  given  to  such  adoption  by  the 
child,  if  of  the  age  of  fourteen  years,  and  by  each  of  his 
or  her  livhig  parents  who  is  not  li02)elessly  insane,  in- 
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temperate,  or  has  not  abandoned  such  child,  or  if  there 
are  no  such  parents,  or  if  the  parents  are  unknown,  or 
have  abandoned  such  child,  or  if  they  are  liopelessly  in- 
sane or  intemperate,  then  by  the  legal  guardian,  or  if 
there  is  no  such  guardian,  then  by  a  discreet  and  suitable 
person  appointed  by  the  court  to  act  in  the  proceedings 
as  the  next  friend  of  such  child;  but  when  such  cJiild  is 
an  inmate  of  an  orphan  asylum  organized  under  the  laws 
of  this  state,  and  has  been  previously  abandoned  by  its 
parents  or  guardians,  or  voluntarily  surrendered  by  its 
parents  or  guardians  to  the  trustees  or  directors  of  such 
asylum,  then  the  written  consent  of  the  president  of  the 
board  of  trustees  or  directors  of  such  asylum,  shall  be 
received  by  the  probate  court  in  the  place  of  the  consent 
of  the  parents  or  guardians. 

Sec.  3137a.  [Adoption  by  stepfather;  when  consent 
of  child  necessary. 1  Any  inhabitant  of  this  state  being 
the  husband  of  any  woman  who  has  a  minor  child  or 
children  by  a  former  husband,  may  j^ctition  the  probate 
court  of  his  proper  county  for  leave  to  adopt  such  minor 
child  or  children,  and  for  a  change  of  the  name  or  names 
of  such  child  or  children;  but  a  written  consent  must  be 
given  to  such  adoption  by  the  child,  if  of  the  age  of  four- 
teen years,  and  by  the  mother  of  such  child,  if  she  is  not 
hopelessly  insane  or  intemperate,  or  if  such  mother  is 
hopelessly  insane  or  intemperate,  then  by  the  legal 
guardian  of  such  child. 

Sec.  3138.  [How  consent  of  wife  ascertained.'] 
When  the  petition  is  filed  by  husband  and  wife,  the 
court  shall  examine  the  wife  separate  and  apart  from 
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her  husband,  and  shall  refuse  leave  for  such  adoption 
unless  satisfied,  from  such  examination,  that  the  wife, 
of  her  own  free  will  and  accord,  desires  the  same. 

Sec.  3139.  [TJie  order  of  the  court.l  When  the 
foregoing  provisions  are  complied  with,  if  the  court  is 
satisfied  of  the  ability  of  the  petitioner  to  bring  up  and 
educate  the  child  properly,  having  reference  to  the  de- 
gree and  condition  of  the  child's  parents,  and  the  fitness 
and  propriety  of  such  adoption,  it  shall  make  an  order 
setting  forth  the  facts,  and  declaring  that,  from  that 
date,  such  child,  to  all  legal  intents  and  purposes,  is  the 
child  of  the  petitioner,  and  that  its  name  is  thereby 
changed. 

Sec.  3140.  [Effect  of  the  order.']  The  natural  par- 
ents, except  when  such  child  is  adopted  under  the  pro- 
visions of  section  3137«,  shall,  by  such  order  be  divested 
of  all  legal  rights  and  obligations  in  respect  to  the  child, 
and  the  child  be  free  from  all  legal  obligations  of  obed- 
ience and  maintenance  in  respect  to  them.  Such  child 
shall  be  to  all  intents  and  purposes  the  child  and  legal 
heir  of  the  person  so  adopting  him  or  her,  entitled  to  all 
the  rights  and  privileges  and  subject  to  all  the  obliga- 
tions of  a  child  of  such  person  begotten  in  lawful  wed- 
lock; but  on  the  decease  of  such  ])crson  and  the  subse- 
quent decease  of  such  adopted  child  without  issue,  the 
property  of  such  ado])ting  parent  shall  descend  to  his  or 
her  next  of  kin,  and  not  to  the  next  of  kin  of  such 
p.dopted  child. 

Sec.  3140a.  [Parent  of  vagrant  or  incorrigible  child 
may  he  summoned  to  ajipear  before  probate  court;  order 
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of  court  in  such  case.']  That  when  the  parent  or  par- 
ents of  any  minor  child  or  children,  shall  be  unahle, 
through  vagrancy,  negligence,  or  misconduct,  to  support 
such  child  or  children,  or,  if  able,  shall  neglect  or  refuse 
to  support  such  child  or  children,  or  when  such  parent 
or  parents  shall  unlawfully  beat,  injure,  or  otherwise 
habitually  ill-treat  such  child  or  children  or  cause  or 
allow  them  to  engage  in  common  begging,  the  probate 
court  of  the  proper  county,  upon  complaint  by  affidavit 
of  some  reputable  citizen  of  the  county  in  behalf  of  such 
child  or  children,  setting  forth  facts  bringing  the  case 
wdthin  this  statute,  may  issue  a  summons  requiring  such 
parent,  or  i^arents,  to  appear  and  answer  such  com- 
plaint; and  if,  upon  the  hearing  of  the  matters  com- 
plained of,  the  court  shall  find  the  same  to  be  true,  and 
that  it  is  for  the  best  interest  of  such  child  or  children 
to  be  taken  from  such  parent  or  parents,  the  court  may 
make  an  order  to  that  effect,  and  direct  the  placing  of 
such  child  or  children  in  any  suitable  orphan  asjdum  or 
children's  home  or  with  some  other  benevolent  society, 
to  be  taken  and  cared  for  and  placed  in  homes  found  for 
them  by  adoption  or  otherwise  by  such  asylum,  chil- 
dren's home  or  society,  upon  the  same  terms  and  condi- 
tions as  are  required  in  case  of  other  children  given  to 
such  asylum,  home  or  societ}^  and  the  proper  officers  of 
such  asylum,  children's  home  or  society  are  authorized 
to  give  the  necessary  consent  in  placing  such  children. 

(3140 — 1)  Sec.  1.  [Rights  and  duties  of  parents 
separated  or  divorced  as  to  care,  etc.,  of  their  children; 
appeal.']       When     husband     and     wife     are     living 
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separate    and    apart    from    each    other,    or    are    di- 
vorced   and    the    question    as    to    the    care,    custody 
and    control    of    the    offspring    of    their    marriage 
is    brought    before    any    court    of    competent    juris- 
diction in  this  state,  that  the  father  and  mother  of  said 
children  shall  stand  upon  an  equality  before  the  courts 
as  to  the  care,  custody  and  control  of  said  offspring,  so 
far  as  it  relates  to  their  being  either  father  or  mother  of 
said  children.     That  the  court,  upon  hearing  the  testi- 
mony of  either  or  both  of  said  parents,  corroborated  by 
other  proof,  shall  decide  which  one  of  them  shall  have 
the  care,  custody  and  control  of  such  offspring,  taking 
into  account  that  which  would  be  for  the  best  interest  of 
said  children;  provided,  such  children  be  ten  years  of 
age  or  more,  they  be  allowed  to  choose  which  parent  they 
prefer  to  live  with,  unless  such  parent  so  selected  by  said 
children  be  unfitted  to  take  charge  of  said  children  by 
reason  of  moral  depravity,  habitual  drunkenness  or  in- 
capacity, then  said  court  shall  determine  the  custodian 
of  such  children.     If  upon  such  hearing  it  should  be 
proven  to  the  court  that  both  parents  are  improper  per- 
sons to  have  the  care,  custody  and  control  of  such  chil- 
dren, the  court  may,  in  its  discretion,  either  designate 
some  reputable  and  discreet  person  to  take  charge  of 
said  children,  or  may  commit  them  to  a  county  or  dis- 
trict children's  home  in  which  they  or  their  parents  have 
a  legal  settlement.    The  court  may  order  either  or  both 
parents  to  support  or  help  support  said  children,  no 
matter  who  be  their  custodian.     That  said  court  shall 
have  full  power  and  authority  to  make  any  order  or  de- 
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cree  that  is  just  and  reasonable,  permitting  the  parent 
who  is  deprived  of  such  care,  custody  and  control  of  said 
children  to  visit  said  children  and  to  have  temporary  cus- 
tody of  them.  An  appeal  to  a  higher  court  may  be  had 
upon  appellant  giving  bond  with  one  good  surety  to  the 
adverse  party,  approved  by  the  court  from  whose  decree 
appealed,  to  be  in  the  sum  determined  by  the  court,  but 
in  no  case  to  be  less  than  accrued  costs  and  a  fair  esti- 
mate of  accruing  costs.  The  court  before  whom  such 
case  is  heard  shall  have  full  power  to  decree  costs  of 
such  proceeding  against  either  party,  or  to  divide  them 
in  any  proportion. 

(3140 — 2)  Seel.  [Abandonment  of  child  by  par- 
ent a  misdemeanor;  bond.']  The  father,  or  when 
charged  by  law  with  the  maintenance  thereof,  the  mother, 
of  a  legitimate  or  illegitimate  child  or  children  under 
sixteen  years  of  age,  living  in  this  state,  who  being  able, 
either  by  reason  of  having  means,  or  by  personal  serv- 
ices, labor  or  earnings,  shall  neglect  or  refuse  to  provide 
such  child  or  children  with  necessary  and  proper  home, 
care,  food,  and  clothing,  shall  upon  conviction  be  deemed 
guilty  of  a  misdemeanor  and  punished  by  imprisonment 
in  jail  or  in  a  work-house  at  hard  labor  for  not  more  than 
one  year,  nor  less  than  three  months;  provided,  how- 
ever, if  after  such  con\action  and  before  sentence,  ht 
shall  appear  before  the  clei'k  of  the  court  in  which-  said 
conviction  shall  have  taken  place,  and  with  good  and 
sufficient  surety,  to  be  approved  by  said  clerk,  enter  into 
bond  to  the  state  of  Ohio,  in  the  penal  sum  of  one  thou- 
sand dollars,  conditioned  that  he  will  furnish  such  child 
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or  children  Avith  necessary  and  proper  home,  care,  food, 
and  clothing,  the  said  court  may  suspend  sentence 
therein. 

(3140 — 3)  Seel.  \_Be  port  of  inflammation,  swell- 
ing in  eyes  of  infant,  etc.;  unnatural  discharges  there- 
from.'] Should  one  or  both  eyes  of  an  infant  become 
inflammed  or  swollen,  or  show  any  unnatural  discharge 
at  any  time  within  ten  (10)  days  after  its  birth,  it  shall 
be  the  duty  of  the  midwife,  nurse  or  relative  having 
charge  of  such  infant  to  report  in  writing  within  six  (6) 
hours  to  the  physician  in  attendance  upon  the  family,  or, 
in  the  absence  of  an  attending  physician,  to  the  health- 
officer  of  the  city,  village  or  tow^nship  in  which  the  infant 
is  living  at  that  time,  or,  in  case  there  is  no  such  officer, 
to  some  practitioner  of  medicine  legally  qualified  to 
practice  in  the  state  of  Ohio,  the  fact  that  such  inflamma- 
tion, swelling  or  unnatural  discharge  exists. 

(3140—4)  Sec.  2.  [Penalty.]  Any  failure  to 
comply  with  the  provisions  of  this  act  shall  be  punished 
by  a  fine  of  not  less  tlian  five  dollars  ($5)  nor  more  than 
one  hundred  dollars  ($100),  or  imi^risonment  for  not 
less  than  thirty  (30)  days  nor  more  than  six  (6)  months, 
or  both  fine  and  imprisonment. 
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6255. 


6256. 
6257. 
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6259. 


GUARDIANS   AND   MINORS. 
Section 

6254.  Probate  court  to  appoint  guar- 
dians. 

Guardian  of  the  estate  or  of 
the  person  only  or  of  botli. 

Who  inelig-ible  as  guardian. 

When  minors  may  choose  or 
court  appoint. 

How  long-  powers  of  guardian 
continue;  when  former 
guardian  to  settle. 

Application  for  appointment 
for  person  and  estate,  or  es- 
tate only;  guai'dian's  bond 
and  oath. 

6260.  Bond    of   guardian   for  person 

only;  his  oath. 

6261.  Exceptions  to  bond;  addition- 

al bond. 

No  bond  invalid  for  informal- 
ity. 

One  bond  for  two  or  more 
wards;  and  fees  in  such 
cases. 
6264.  Power  of  guardians  of  person 
and  estate;  rights  of  par- 
ents. 

Effect  of  marriage  of  female 
ward. 

A  parent  may,  by  will,  ap- 
point a  guardian  for  minor 
children. 

Testamentary  guardian  to 
have  preference;  duties, 
powers,  and  liabilities. 

6268.  When  such  guardian  shall  give 

bond. 

6269.  Duties  of  guardians  of  person 

and  estate. 


6262. 


6263 


62G5. 


62G6. 


6267 


Section 

6270.  Duties  of  guardian  of  estate 
only. 

G271.  Duties  of  guardian  of  the  per- 
son only. 

6272.  Guardian    may    be    removed; 

effect  of  guardian  removing 
from  the  state. 

6273.  How    surety   of   guardian    re- 

leased; extent  of  his  liabil- 
ity. 

6274.  Resignation  of  guardian. 

6275.  How  his  duties  enforced. 

6276.  When  ward  removed  from  the 

state  and  has  a  foreign 
guardian  appointed,  the 
guardian  here  may  be  re- 
moved and  required  to  set- 
tle. 
C277.  When  and  under  what  cir- 
cumstances the  guardian 
here  may  be  removed. 

6278.  What   to  be  done  if  guardian 

here  removed. 

6279.  When  foreign  guardian  of  for- 

eign ward  may  demand  or 
receive  property  of  his  ward 
in  this  state. 

G2S0.  Sale  of  personal  or  real  estate 
of  ward:  and  what  may  be 
Included  in  one  application 
for  sale  of  real  estate. 

G2S1.  Petition  for  sale  of  real  es- 
tate: what  it  shall  contain. 

6282.  Notice  of  filing,  etc. 

6283.  Hearing   of  petition;    apprais- 

ers; survey  into  town  lots. 

62S4.  Oath  of  appraisers. 

6285.  Guardian  to  execute  bond  be- 
fore sale. 
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Section 

G2S6.  Order     of     sale,     how     made; 

private    sale,    when;    layiug 

out  into  town  lots. 

6287.  Report    of   sale,    confirmation, 

and  deed. 

6288.  Compensation  of  guardian. 

6289.  Effect  of  settlement,  and  how 

reviewed,  for  fraud  or  mani- 
fest mistake. 

6290.  Foreign  guardians  and  minors: 

their  rights;  sale  of  lands; 
security. 

6291.  Settlement    by    his    executor, 

administrator,  or  guardian; 
.citation;    compensation. 

6292.  Marriage     no     disqualification 

to  act  as  guardian. 

6293.  Wards   may  be  bound  out  upon 

the  approval  of  the  probate 
court. 

6294.  Release  of  ward's  tax  title  by 

guardian;  effect  of  tender  to 
release. 

6295.  Power    of    guardian    to    lease 

for  three  years. 

6296.  Power   to    lease    fifteen    years 

to  improve  and  save  prop- 
erty from  sale. 

6297.  Application  for  power  to  make 

long  lease  for  improvement. 

6298.  Who  may  unite  In  application, 

and  proceedings   thereon. 

6299.  Hearing  and  order  thereon. 

6300.  How    the    improvements    may 

be  made. 

6301.  When    such     lease    extending 

beyond  minority  shall  deter- 
mine; lien  of  tenant  for  im- 
provements. 

6301a.  Guardian  of  minor,  etc.,  may 
borrow  money,  and  mort- 
gage real  estate. 

6301b.  Petition;  what  to  contain;  in- 
vestigation as  to  repairs 
and  improvement. 

6301c.  Proceedings  upon  filing  of 
petition. 

6301d.  Delormlnation  as  to  amount 
to   bo   borrowed,   etc. 

C301e.  Confirmation  of  report;  Un- 
blllly  of  guardian;   report. 


Section 

6301—1.  Real     property     of     minors 

may  be  leased  for  mining 

purposes. 
6301 — 2.  Petition;    time  for  hearing. 
6301—3.  Land  to  be  viewed. 
6301 — i.  Probate     court      to      order 

lease. 
6301 — 4.  Probate      court      to      order 
6301 — 6.  Change  in  terms  of  leasing. 
6301 — 7.  Lands  owned  in  common. 
6301 — 8.  Authorizing     guardians     to 

lease  in  certain  cases. 
6301—9.  Petition. 
6301—10.  Contents. 
6301 — 11.  Notice  to  be  given. 
6301—12.  Court    to   prescribe   terms, 

etc. 
OF  LUNATICS,  IDIOTS,  AND 
IMBECILES. 

6302.  Guardian    for    idiot,    imbecile, 

and   lunatic. 

6303.  Wife    may    become    guardian: 

her  and  her  sureties'  liabil- 
ity. 

6304.  Laws  applicable  to  guardian- 

ship of  idiot,  imbecile,  or 
lunatic;  settlement  of  such 
guardians. 

6305.  Suits   by   such   guardian,    and 

revivor  of  same. 

6306.  Sale   of   real    estate   by   guar- 

dian of  idiot,  imbecile,  or 
lunatic. 

6307.  Dower    of    insane,    idiotic,    or 

imbecile  widow;  how  sold 
or  assigned  by  guardian. 

6308.  Leasing    and    improving    real 

estate  by  guardian. 

6309.  Long   lease   by  guardian   may 

be  authorized  by  court; 
lease  for  three  years  with- 
out order  of  court. 

6310.  Application    for    authority    to 

make  long  lease. 

6311.  Procoedlngs     on     the    applica- 

tion. 

6312.  Fiii.il   licaring  and   orders. 

6313.  Complellon   of   real   contracts; 

nddilinnal  bond. 
(('(.".IS— 1)  Guardians     may     improve 
ro.'il     estate     of     certain 
wards. 
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Section 

(6313—2)  Proceedings. 
(6313 — 3)  May  unite  with  owners  of 

adjacent  property. 
(6313 — 4)  Guardian's  report. 

6314.  Insolvency  of  ward. 

6315.  Foreign    guardian    of    foreign 

ward  may  dispose  of  prop- 
erty of  his  ward. 

6316.  Termination  of  guardianship. 

OP  DRUNKARDS. 

6317.  Guardian  for  habitual  drunk- 

ards. 

6318.  Notice;   conveyance  or  incum- 

brance of  property  after, 
invalid. 

6319.  When  guardianship  shall  ter- 

minate. 

TRUSTEES    FOR    NON-RESI- 
DENTS. 

6320.  How     trustee     appointed     for 

non-resident. 

6321.  Jurisdiction. 

6322.  Bond   and  duties. 

6323.  May   lease  or  sell   real  estate 

as  in  case  of  guardian  of 
minors  appointed  in  this 
state. 

6324.  How    long    the    trustee    shall 

hold  his  ofRoe. 

6325.  When    and    to    whom    trustee 

to  pay  over  moneys. 


Section 

6326.  How     foreign     guardian    may 

collect  of  trustee. 

6327.  When      trustees      may      loan 

money. 

6327—1.  Appointment  by  courts  of 
record  of  trustees  to  man- 
age funds  of  unknown  or 
non-resident  parties;  col- 
lection;  payment;    fees. 

6237 — 2.  Bond  required;  duties;  sub- 
ject to  order  of  court;  re- 
port; payment;  removal; 
compensation. 

6327—3.  Application  of  this  act;  ef- 
fect of  payment  to  trus- 
tee. 

TRUSTEES    GENERALLY.    AND 
THEIR   ACCOUNTING. 

6328.  All    trustees   must   render   bi- 

ennial accounts. 

6329.  Citations   and   notices. 

6330.  Probate    court    to    determine 

as  to  execution  of  trust. 

6331.  Appeals. 

6332.  Force  and  effect  of  the  deter- 

mination. 

6333.  Allowance  of  compensation. 

6334.  When  probate  court   may  ac- 

cept  resignation   of  trustee, 
or  remove  him. 


Sec.  6254.  [Probate  court  to  appoint  guardians.] 
The  probate  court  in  each  county  shall,  when  necessary, 
appoint  guardians  of  minors  resident  in  such  county.* 

Sec.  6255.  [Guardian  of  the  estate  only;  of  the  per- 
son, etc.]     A  guardian  may  be  appointed  to  take  charge 

*As  the  court  has  jurisdiction  to  appoint  a  guardian,  on  the 
grounds  of  lunacy,  as  well  as  infancy,  the  presumption  is,  tJie 
record  being  silent,  that  the  appointment  covered  both  grounds, 
where  the  ward  was  an  infant  and  of  unsound  mind  at  the  time 
of  the  appointment,  and  at  the  time  she  arrived  of  age,  and  the 
guardian  continued  to  act  thereafter,  and  was  recognized  by  the 
courts  as  still  guardian :     King  v.  Bell,  36  O.  S.  460. 
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only  of  the  estate  of  a  minor ;  and  at  the  time  of,  or  sub- 
sequent to,  the  appointment  of  such  guardian  to  any 
minor  having  neither  father  nor  mother,  or  whose  father 
and  mother  are  both  unsuitable  persons  to  have  the  cus- 
tody and  tuition  of  such  minor,  or  whose  interests  will, 
for  any  other  cause,  in  the  opmion  of  the  court,  be  pro- 
moted thereby,  the  court  may  also  appoint  a  guardian  to 
have  the  custody  and  provide  for  the  maintenance  and 
education  of  such  minor:  provided,  however,  that  if  the 
powers  of  the  person  appointed  guardian  be  not  limited 
by  the  order  of  appointment,  the  person  so  appointed 
shall  be  guardian  both  of  the  pei'son  and  estate  of  the 
ward;  and  the  court  shall  in  every  instance  appoint  a 
guardian  both  of  the  person  and  estate  of  the  ward, 
unless  the  interests  of  the  minor  will,  in  the  opinion  of 
the  court,  be  promoted  by  the  appointment  of  separate 
guardians,  as  hereinafter  [hereinbefore]  presci'ibed.* 

*A  guardian  appointed  by  the  probate  court  has  no  power  to 
act  or  control  the  property  of  his  ward  until  he  has  given  bond 
with  surety  approved  by  the  court.  Letters  of  guardianship  is- 
sued to  him  before  he  has  given  bond,  confer  no  power  and  have 
no  effect  whatever :  State  v.  Sloane,  SO  O.  327 ;  and,  to  give  the 
court  jurisdiction  over  a  minor,  so  as  to  authorize  tlie  appoint- 
ment of  a  guardian  for  him,  sucli  minor  nnist,  at  tlie  time  of  the 
appointment,  have  an  actual  or  constructive  residence  within  the 
(•(Hinty:  Maxson  v.  Sawyer,  12  O.  195;  but  the  guardian  de- 
rives liis  power  from  the  appointment  and  giving  bond,  and  let- 
ters of  guardianship  need  not,  in  fact,  issue:  lb. 

Plenary  and  exclusive  jurisdiction  is  given  by  law  to  the  pro- 
bate courts  for  the  appointment  of  guardians,  and  jurisdiction 
attaches  in  any  given  case  whenever  application  is  duly  made  for 
its  exercise:     Shroycr  v.  Richmond,  Ifi  O.  S.  455;  and  the  steps 
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Sec.  6256.  [Who  ineligible  as  guardian.^  No  per- 
son who  may  have  been,  or  shall  be,  an  administrator 
on  an  estate,  or  executor  of  a  last  will  and  testament, 
shall  be  appointed  a  guardian  of  the  person  and  estate, 
or  of  the  estate  only,  of  any  minor  who  shall  be  inter- 
ested in  the  estate  administered  uj^on,  or  who  shall  be 
entitled  to  any  interest  under  or  by  virtue  of  such  last 
will  and  testament;  but  an  executor  or  administrator 
may  be  appointed  a  guardian  of  the  person  only  of  any 
minor. 

Sec.  6257.  [  When,  etc.,  minors  may  choose,  or  court 
may  appoint.']  Any  male  infant  over  the  age  of  four- 
teen years,  or  a  female  infant  over  the  3ige  of  twelve 
years,  shall  have  the  right  to  select  a  guardian,  who,  if  a 
suitable  person,  shall  be  appointed;  but  if  such  minor 

necessary  to  be  taken  for  the  appointment  of  a  guartllan  are 
proceedings  in  rem,  not  inter  partes  or  adversar}'  in  character; 
and  the  order  of  appointment  made  in  the  exercise  of  such  juris- 
diction binds  the  ward,  and  the  presence  of  the  ward  is  not  neces- 
sar}',  unless  by  reason  of  his  right  to  choose  a  guardian,  or  for 
other  cause,  the  statute  so  requires:  Ih.;  and  an  order  of  probate 
court  appointing  a  guardian,  made  in  the  exercise  of  sucli  juris- 
diction, can  not  be  collaterally  impeached ;  and  when  the  record 
shows  nothing  to  the  contrary,  it  will  be  conclusively  presumed, 
in  all  collateral  proceedings,  that  such  order  was  made  upon  full 
proof  of  all  the  facts  necessary  to  authorize  it :  Ih. 

Where  a  court  of  common  pleas,  on  rendering  a  decree  of  di- 
vorce, further  decree  the  "custody,  care  and  control"  of  the 
minor  children  of  the  marriage  to  one  of  the  parties,  a  probate 
court,  while  such  decree  remains  in  force,  can  not,  as  between 
the  parties  to  the  decree,  legally  interfere  with  the  custody  so 
decreed,  either  by  habeas  corpus  or  letters  of  guardianship: 
Hoffman  v.  Hoffman,  15  O.  S.  427. 
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shall  fail  to  select  a  suitable  person,  an  appointment  may- 
be made  without  reference  to  the  wishes  of  such  minor: 
A  minor  shall  not,  in  any  instance,  have  the  right  to  se- 
lect one  person  to  be  the  guardian  of  his  or  her  estate 
only  and  another  person  to  be  guardian  of  his  or  her 
person  only,  unless  the  court  having  the  power  of  ap- 
pointment shall  be  of  opinion  that  the  interests  of  such 
minor  wall  be  promoted  by  the  choice  and  appointment 
of  such  separate  guardians,  instead  of  one  guardian,  both 
of  the  person  and  estate.* 

Sec.  6258.  IHow  long  powers  of  guardian  continue; 
liis  settlement.']  When  a  guardian  has  been  appointed 
for  any  minor  before  he  or  she  shall  have  attained  the 
age  for  making  a  selection,  as  fixed  in  the  last  preceding 
section,  the  powers  of  such  guardian  shall  continue  until 
the  ward  shall  arrive  at  the  age  of  majority,  unless  such 
guardian  be  sooner  removed  for  good  cause,  or  such 
ward  shall  select  another  suitable  guardian :  After  such 
selection  is  made  and  approved  by  the  court,  and  the 
person  so  selected  is  duly  appointed  and  qualified,  the 
powers  of  the  guardian  previously  appointed  shall  cease, 


*Bcfor('  the  enactment  of  the  saving  provision,  it  was  held 
that  the  guardianship  of  a  minor  expired  by  the  limitation  of 
law,  when  the  ward  arrived  at  the  age  designated  in  the  preced- 
ing section.  It  was  further  held  that  a  guardian  appointed  for 
such  ward  could  not,  after  the  ward  had  reached  the  age  where 
the  shitutory  right  to  select  a  guardian  applied,  sell  the  lands 
of  the  ward  on  a  petition  filed  after  such  time,  and  that  a  sale 
made  on  an  order  of  the  court,  under  such  petition,  was  void: 
Perry  v.  Brainard,  110.  442. 
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and  thereupon  the  final  a<;count  of  such  guardian  shall 
be  filed  and  settled  in  the  proper  court. 

Sec.  6259.  {Application  for  appointment  for  person 
and  estate,  or  estate  only;  his  bond;  his  oath.]  Before 
any  person  shall  be  appointed  guardian  of  the  person 
and  estate,  or  of  the  estate  only,  of  any  minor,  he  shall 
file  in  the  office  of  the  court  having  such  appointment 
to  make,  a  statement  of  the  whole  estate  of  said  minor, 
and  the  probable  value  thereof,  and  also  the  probable 
annual  rents  of  such  minor's  real  estate,  and  shall  verify 
the  same  by  affidavit,  and  shall  give  bond,  with  freehold 
sureties,  resident  of  the  state,  one  of  whom  shall  be  a 
resident  of  the  county  where  such  guardian  is  appointed, 
payable  to  the  state,  in  double  the  amount  of  the  per- 
sonal estate  belonging  to  said  minor,  and  also  of  the 
gross  amount  of  rents  that  will  be  probably  received  by 
the  guardian  from  the  real  estate  of  said  minor  during 
his  or  her  minority:  provided,  that  in  lieu  of  freehold 
surety,  such  person  may  execute  to  said  minor  a  mort- 
gage upon  good  and  unincumbered  real  esrtate,  fii*st  fur- 
nishing to  said  probate  court  an  abstract  of  his  title 
thereto,  which  shall  by  affidavits  duly  filed  be  shown  to 
be  in  value,  exclusive  of  all  improvements  thereon,  suffi- 
cient to  secure  said  bond  to  the  satisfaction  of  said  pro- 
bate court,  which  mortgage  shall  be  duly  recorded  in  the 
county  in  which  such  real  estate  is  situate,  and  filed  with 
such  probate  court ;  which  bond  shall  be  conditioned  for 
the  faithful  discharge  of  the  duties  of  said  person  as 
such  guardian,  and  shall  be  approved  by  the  court  mak- 
ing such  appointment;  and  such  person  shall  also  take 
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an  oath  that  he  will  faithfully  and  honestly  discharge  the 
duties  devolving  upon  hini  as  such  guardian. 

Sec.  6260.  [Bond  of  guardian  of  person,  etc.;  his 
oath.~\  Before  a  person  is  appointed  guardian  to  have 
the  custody,  maintenance,  and  tuition  of  a  minor,  with- 
out the  right  to  take  charge  of  the  estate  of  such  minor, 
he  shall  give  bond  m  double  the  probable  expenses  of 
mamtainuig  and  educating  such  minor  dm'uig  one  year: 
in  all  other  respects  his  bond  shall  be  the  same  as  if  he 
had  charge  of  the  estate  of  his  ward,  and  he  shall  take 
the  same  oath  as  is  prescribed  in  the  preceding  section. 

Sec.  6261.  [Exceptions  to  bond;  additional  bond.'] 
Exceptions  may  be  filed  in  the  proper  court,  by  any  per- 
son on  behalf  of  any  minor  for  whom  a  guardian  has 
been  or  may  be  appointed,  to  the  bond  of  such  guardian, 
as  to  the  sufficiency  of  the  amount  of  the  penalty  thereof, 
or  the  sureties  therein;  whei-eupon  notice  shall  be  given 
to  such  guardian  to  appear  before  said  court  within  a 
reasonable  time,  not  exceeding  ten  days,  and  show  cause 
against  the  allowance  of  the  exceptions;  and  upon  the 
hearing  of  such  exceptions,  the  court  may  dismiss  the 
same,  or  require  such  guardian  to  find  additional  sureties 
or  security  in  a  larger  amount,  or  make  such  other  order 
as  the  case  may  require;  and  it  shall  be  the  duty  of  the 
court  ])y  which  any  guardian  is  appointed,  to  require,  of 
its  own  motion,  such  guardian  to  give  additional  bond, 
whenever,  in  tlic  opinion  of  said  court,  llie  interests  of 
the  uai-d  of  such  guardian  shall  demand  the  same. 

Sec.  6262.     {No  bond  invalid  for  infornmlitij.]     No 
bond  executed  by  a  guardian  sliall  be  void,  or  held  in- 
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valid  on  account  of  any  informality  in  the  same,  nor  on 
account  of  any  informality  or  illegality  in  the  a])point- 
ment  of  such  guardian;  but  such  ])ond  shall  have  the 
same  force  and  effect  as  if  such  appointment  had  been 
legally  made  and  such  bond  executed  in  jH-oper  fomi. 

Sec,  6263.  [Oiie  bond  for  two  or  more  wards;  and 
fees  in  such  cases.~\  When  the  same  person  shall  be  ap- 
pointed guardian  of  several  minors,  being  children  of  the 
same  parentage  and  inheriting  from  the  same  estate, 
separate  bonds  shall  not  be  required;  and  in  such  cases 
only  one  application  shall  be  required,  and  the  letters  of 
guardianship  to  be  issued  to  such  guardian  by  the  court 
shall  be  in  one  copy,  and  not  one  for  each  minor ;  and  the 
court  approving  and  recording  such  bond,  and  issuing 
such  letters,  shall  charge  such  fees  as  are  allowed  by  law 
for  such  services,  to  be  charged  but  once,  and  not  once 
for  each  ward  of  such  guardian. 

Sec.  6264.  [Powers  of  guardian  of  person  and  es- 
tate; rights  of  parents.^  Every  person  appointed 
guardian  both  of  the  person  and  estate  of  a  minor,  shall 
have  the  custody  and  tuition  of  his  ward,  and  the  man- 
agement of  such  ward's  estate  during  minoritj%  unless 
sooner  removed  or  discharged  from  such  trust,  or  the 
guardianshij)  shall  sooner  determine  from  any  of  tlic 
causes  specified  in  this  chapter:  provided,  that  the  fatlier 
of  such  minor,  or  if  there  be  no  father,  the  mother,  if 
suitable  person,  respectively,  shall  have  the  custody  of 
the  person  and  the  control  of  the  education  of  such 
minor. 
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Sec.  6265.  [Effect  of  marriage  of  female  ward.'\ 
The  marriage  of  a  ward,  if  a  female,  shall  determine  the 
guardianship  as  to  the  person,  but  not  as  to  the  estate 
of  such  ward. 

Sec.  6266.  [A  parent  may,  by  will,  appoint  a  guard- 
ian for  minor  children.']  Any  father,  or  in  case  the 
father  be  dead  or  have  gone  to  parts  unloiown,  any 
mother  may,  by  last  will  in  writing,  appoint  a  guardian 
or  guardians,  for  any  of  his  or  her  children,  whether  born 
at  the  time  of  making  the  will,  or  afterward,  to  continue 
during  the  minority  of  the  child,  or  for  a  less  time. 

Sec.  6267.  [Testamentary  guardian  to  have  prefer- 
ence, etc.;  his  duties,  powers,  and  liabilities.]  When  a 
guardian  has  been  appointed  by  will,  by  a  father  or 
mother  of  any  child,  such  guardian  shall  be  entitled  to 
preference  in  appointment  over  all  others,  without  refer- 
ence to  his  place  of  residence,  or  the  choice  of  such  minor, 
but  liis  appointment,  duties,  powers,  and  liabilities  shall 
in  all  other  respects  be  governed  by  the  law  regulating 
guardians  not  appointed  by  will,  except  as  otherwise  spe- 
cially provided. 

Sec.  6268.  [When  such  guardian  shall  give  bond, 
etc.]  Every  such  testamentary  guardian  shall  give 
bond,  in  like  manner  and  with  like  conditions,  as  is  re- 
quired of  a  guardian  appointed  by  the  probate  court: 
provided,  that  when  the  testator,  in  the  will  appointing 
the  guardian,  shall  have  ordered  or  recpiested  that  such 
bond  should  not  be  given,  the  bond  shall  not  be  required, 
unless,  from  a  chan^-e  in  the  situation  or  circumstances 
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of  the  guardian,  or  for  other  sufficient  cause,  the  court  of 
probate  shall  think  proper  to  require  it.* 

Sec.  6269.  [Duties  of  guardians  of  person  and  es- 
tate.] The  following  shall  be  the  duties  of  every  guard- 
ian, of  any  minor,  who  may  be  appointed  to  have  the 
custody  of  such  minor  and  take  charge  of  the  estate  of 
such  minor,  to  wit: 

First — To  make  out  and  file,  within  three  months 
after  his  appointment,  a  full  inventory,  verified  by  oath, 
of  the  real  and  personal  estate  of  his  ward,  with  the  value 
of  the  same,  and  the  value  of  the  yearly  rent  of  the  real 
estate;  and  failing  so  to  do  for  thirty  days  after  he  shall 
have  been  notified  of  the  expiration  of  the  time  by  the 
probate  judge,  said  probate  judge  shall  remove  him  and 
appoint  a  successor. 

Second — To  manage  the  estate  for  the  best  interest  of 
his  ward. 

Third — To  render,  on  oath,  to  the  proper  court,  an 
account  of  the  receipts  and  expenditures  of  such  guard- 
ian, verified  bj'-  vouchers  or  proof,  and  as  a  part  of  said 
account,  a  full,  itemized  statement  of  all  the  funds  of 
his  ward's  estate,  the  date  and  nature  of  their  investment 
and  the  security  thereof,  and  the  rate  of  interest  or  in- 


*It  is  the  duty  of  guardians,  when  their  wards  arrive  at  age,  to 
make  final  settlement  of  their  accounts  in  the  probate  court,  and 
the  right  of  action  on  a  guardian's  bond,  to  recover  from  the 
heirs  of  the  sureties  the  amount  remaining  in  his  hands,  first  ac- 
crues to  the  ward  when  such  amount  is  ascertained  by  the  probate 
court  on  the  settlement  of  the  guardian's  final  account.  Mere  de- 
lay of  the  ward,  on  arriving  at  age,  to  compel  settlement,  does 
not  discharge  sureties:    Newton  v.  Hammond,  38  0.  S.  431. 
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come  accruing  thereon,  once  in  every  two  years,  or 
oftener,  upon  the  order  of  the  court,  made  upon  motion 
of  any  person  interested  in  said  ward  or  the  property 
of  such  ward,  for  good  cause  sho^vn  by  affidavit,  and  fail- 
ing so  to  do  for  thirty  days  after  he  shall  have  been  noti- 
fied of  the  expiration  of  the  time  by  the  probate  judge, 
he  shall  receive  no  allowance  for  services,  unless  the  court 
shall  enter  upon  its  journal  such  delay  was  necessary  and 
reasonable;  provided,  that  in  all  cases  where  the  whole 
estate  of  said  ward,  or  of  several  wards  jointly,  under 
the  same  appointment  of  guardianship,  shall  not  exceed 
two  hundred  dollars  in  value,  said  guardian  shall  only  be 
required  to  render  such  account  upon  the  termination  of 
said  guardianship,  or  upon  the  order  of  said  court,  made 
upon  its  own  motion,  or  the  motion  of  some  person  in- 
terested in  said  ward  or  wards,  or  in"  his,  her,  or  their 
property,  for  good  cause  shown,  and  set  forth  upon  the 
journal  of  said  court. 

Fourth— At  the  expiration  of  his  trust,  fully  to  ac- 
count for  and  pay  over  to  the  proper  person  all  of  the 
estate  of  his  ward  remaining  in  his  hands. 

ji'lfth — To  pay  all  just  debts  due  from  such  ward,  out 
of  the  estate  in  his  hands,  and  collect  all  debts  due  such 
ward,  and,  in  case  of  doubtful  debts,  to  compound  the 
same,  and  to  appear  for  and  defend,  or  cause  to  be  de- 
fended, all  suits  against  such  ward. 

Sixth— When  any  ward  has  no  father,  or  having  a 
father  who  is  unable  or  fails  to  educate  such  ward,  it 
shall  be  the  duty  of  his  guardian  to  provide  for  him  such 
education  as  the  amount  of  his  estate  may  justify. 
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Seventh — To  loan  or  invest  the  money  of  his  ward 
within  a  reasonable  time  after  he  receives  it,  in  notes  or 
bonds  secured  by  first  mortgage  on  real  estate  of  at  least 
double  the  value  of  the  money  loaned  or  invested,  but  the 
buildings  thereon  if  any  shall  be  well  insured  against  loss 
by  fire  and  so  kept  by  the  mortgagor  for  the  benefit  of 
the  mortgagee,  until  the  debt  is  paid,  and  on  failure  so  to 
do  the  mortgagee  shall  do  the  same  and  the  expense  of 
the  insurance  to  the  mortgagee  shall  be  repaid  by  the 
mortgagor  and  be  a  lien  on  the  property  concurrent  with 
the  mortgage,  in  bonds  of  the  United  States,  or  of  any 
state  on  which  default  has  never  been  made  in  the  pay- 
ment of  interest,  or  bonds  of  any  county  or  city  in  this 
state,  issued  in  conformity  to  law;  or,  with  the  consent 
and  approbation  of  the  probate  court,  in  productive  real 
estate  within  this  state,  the  title  to  which  shall  be  taken  in 
the  name  of  the  guardian  as  such;  and  to  manage  such 
investments,  and  when  deemed  proper,  change  the  same 
into  any  other  investment  of  the  above  classes;  but  no 
real  estate  so  purchased  shall  be  sold  by  the  guardian, 
excejit  with  the  consent  and  approbation  of  the  probate 
court;  and  if  said  guardian  fail  to  loan  or  invest  the 
money  of  his  ward  within  such  reasonable  time,  he  shall 
account  on  settlement  for  such  money  and  interest 
thereon,  calculated  with  annual  rests;  and  also  to  settle 
and  adjust,  when  necessary  or  desirable,  the  assets  which 
he  may  receive,  in  kind,  from  an  executor  or  administra- 
tor, as  may  be  most  advantageous  to  his  wards,  but  be- 
fore such  settlement  and  adjustment  shall  be  valid  and 
binding,  it  shall  be  approved  by  the  probate  court,  and 
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such  approval  entered  on  its  journal;  and  with  the  like 
approval,  to  hold  the  assets  as  received  from  the  execu- 
tor or  administrator,  or  what  may  be  received  in  the  set- 
tlement and  adjustment  of  said  assets. 

Eighth — To  obey  and  perform  all  orders  and  judg- 
ments of  the  proper  courts  touching  the  guardianship. 
Provided,  however,  the  filing  of  said  statements  the  in- 
vestment of  said  trust  funds  mentioned  in  this  act  shall 
not  entitle  the  court  to  any  fees  in  addition  to  the  fees 
allowed  by  law  for  filing  and  recording  accounts  without 
said  statements.* 


*The  object  for  which  a  guardian  of  the  property  of  a  minor 
is  appointed,  is  to  safely  keep  the  funds  of  the  ward,  and  to  so 
invest  them  as  to  render  them  productive.  When  he  fails  to  so 
invest  them,  he  is  charged  with  interest:  Armstrong  v.  Miller,  6 
O.  118. 

*Where  a  guardian,  appointed  in  Pennsylvania,  received  tlie 
assets  of  the  ward,  and  then  removed  with  his  ward  to  Ohio,  and 
died  without  settlement  with  his  ward,  it  was  held  that  the  ward 
could  maintain  an  action  in  the  courts  of  Ohio,  for  an  account, 
against  the  personal  representative  of  the  estate  of  the  guardian : 
Pedan  v.  Robb,  8  O.  227. 

But  when  a  guardian  closes  his  account  with  his  ward,  by 
a  final  settlement  in  the  probate  court,  an  amount  being  due  his 
ward,  for  which  he  induces  her  to  sign  a  receipt  as  for  money 
paid,  he  agreeing  to  be  responsible  to  lier  for  the  amount,  with 
interest,  an  action  may  be  maintained  upon  such  agreement  by 
the  ward,  and  the  sum  actually  due  recovered  from  the  guardian, 
williout  in  any  way  opening  or  reviewing  the  accounts  which  had 
been  settled  in  tlic  probate  court:  T>in(lsay  v.  Tiiiidsay,  28  ().  S. 
157. 

*Thf'  account  required  of  the  guardian,  to  be  rendered  at  least 
every  t\\o  years  to  the  probate  court,  when  rendered"  and  judicial- 
ly passed  on  by  the  court,  is  a  settlement  within  the  meaning  of 
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Sec.  6270.  [Duties  of  guardian  of  estate  onhj.'] 
When  a  guardian  is  appointed  to  take  charge  only  of  the 
estate  of  a  minor,  his  duties  shall  be  the  same  as  those 
specified  in  the  preceding  section,  except  that  he  sliall 
not  be  required  to  perform  the  sixth  duty  therein  men- 
tioned when  a  guardian  of  the  person  of  such  minor  has 
been  appointed. 

Sec.  6271.  [O/  tJie  person,  etc.]  When  a  guardian 
is  appointed  to  have  the  custody,  maintenance,  and  edu- 
cation of  a  minor,  his  duties  shall  be  as  follows :  First — 
To  protect  and  control  the  person  of  his  ward.  Second — 
To  provide  a  suitable  maintenance  for  his  ward,  when 
necessary,  which  shall  be  x>aid  out  of  the  estate  of  such 
ward  in  the  hands  of  the  guardian  of  such  estate,  uj^on 
the  order  of  the  guardian  of  the  person  of  such  ward. 
Third — When  such  ward  has  no  father  or  mother,  or 
having  a  father  or  mother,  and  such  parent  is  unable  or 
fails  to  maintain  or  educate  such  ward,  it  shall  be  the 
duty  of  the  guardian  so  appointed  to  provide  for  him 
such  maintenance  and  education  as  the  amount  of  his 
estate  may  justify,  which  shall  be  paid  out  of  the  estate 
of  such  ward  in  the  hands  of  the  guardian  of  such  estate, 
upon  the  order  of  the  guardian  of  the  person  of  such 
ward.  Fourth — To  obey  and  perform  all  the  orders  and 
judgments  of  the  court  touching  the  guardianship. 


§  31  (mfra  §  6289);  and  under  the  provisions  of  that  section, 
every  settlement  is  final  between  the  guardian  and  ward,  unless 
an  appeal  is  taken  therefrom,  or  it  is  opened  under  the  provis- 
ions of  that  section:    Woodmansie  v.  Woodmansic,  32  0.  S.  18. 
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Sec.  6272.  [Gnardian  may  he  removed;  effect  of 
guardian  removing  from  the  state.^  The  probate  court 
may  at  any  time  remove  any  guardian,  he  having  thirty 
days'  notice  thereof,  for  habitual  drunkenness,  neglect 
of  his  duties,  incompetency,  fraudulent  conduct,  removal 
from  the  countj^,  or  any  other  cause  which,  in  the  opinion 
of  such  court,  renders  it  for  the  interest  of  the  ward  that 
such  guardian  be  removed ;  the  removal  from  the  state  of 
any  person  who  has  been  heretofore  or  who  maj''  be  here- 
after appointed  guardian,  shall  of  itself  determine  the 
guardianship  of  such  person. 

Sec.  6273.  IHow  surety  of  guardian  released;  extent 
of  his  liability.']  Any  surety  of  a  guardian  may,  at  any 
time,  apply  to  the  proper  probate  court  to  be  released 
from  his  bond  of  such  guardian,  by  filing  his  request 
therefor  with  the  judge  of  such  court,  and  giving  ten 
days'  notice  to  such  guardian,  when  application  will  be 
made  to  such  court  to  release  such  surety;  and  if  such 
guardian  fail  to  give  new  bond,  as  by  such  court  directed, 
he  shall  be  removed  and  his  letters  superseded,  but  such 
original  surety  shall  not  be  released  until  such  guardian 
so  gives  bonds,  and  such  original  surety  shall  be  liable 
only  for  the  acts  of  such  guardian  from  the  time  of  the 
execution  of  the  original  bond  to  the  filing  and  approval 
by  the  court  of  such  new  bond. 

Sec.  6274.  [Resignation  of  guardian,  etc.]  The 
court  by  which  any  guardian  has  been  or  may  be  ap- 
pointed, may,  for  reasons  satisfactory  to  such  court,  ac- 
cept the  resignation  of  any  such  guardian  and  appoint 
another  in  his  stead. 


OHIO  STATUTES.  253 

Sec.  6275.  [His  duties  enforced.]  It  shall  be  the 
duty  of  the  court  by  which  any  guardian  has  been  or  may 
be  appointed  to  enforce  the  return,  at  the  prescribed 
times,  of  all  inventories  and  accounts  required  to  be  filed 
in  such  court  by  such  guardian,  and  also  to  enforce  the 
performance  of  all  other  duties  devolving  upon  guard- 
ians appointed  by  such  court,  either  with  or  without  com- 
plaint being  first  made,  and  thereupon  to  make  and  enter 
such  judgments  and  orders  as  may  be  requisite  in  any 
case  to  promote  the  faithful  and  correct  discharge  of  the 
duties  of  such  guardians,  or  to  preserve  the  estate  of 
minors  for  whom  such  guardians  may  have  been  or  shall 
be  appointed. 

Sec.  6276.  [When  ward  removes  from  the  state  and 
has  a  foreign  guardian  apijointed,  the  guardian  here  may 
he  removed  and  required  to  settle.]  When  a  minor,  for 
whom  a  guardian  has  been  appointed  in  this  state,  shall 
remove  to  another  state  or  territor}^  and  a  guardian  of 
such  infant  shall  be  there  appointed,  the  guardian  ap- 
pointed in  this  state  may  be  removed,  and  required  to 
settle  his  account  as  hereinafter  provided. 

Sec.  6277.  [When  and  under  what  circumstances  the 
guardian  here  may  he  removed.]  Such  removal  shall 
not  be  made  unless  the  guardian  appointed  in  another 
state  or  territory  shall  apply  to  the  probate  court  in  this 
state  which  made  the  former  appointment,  and  file 
therein  an  exemplification  from  the  record  of  the  court 
making  the  foreign  appointment,  containing  all  the  en- 
tries and  proceedings  in  relation  to  his  appointment,  and 
his  giving  bond,  with  a  copy  thereof  and  of  the  letters  of 
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guardianship,  all  authenticated  as  required  by  the  act  of 
congress  in  that  behalf ;  and  before  such  application  shall 
be  heard,  or  any  action  taken  therein  by  the  court,  at 
least  thirty  days'  written  notice  shall  be  served  on  the 
guardian  appointed  in  this  state,  specifying  the  object 
of  the  application  and  the  time  when  the  same  will  be 
heard :  provided,  no  such  removal  shall  be  made  in  favor 
of  any  foreign  guardian,  unless  at  the  time  of  the  hear- 
ing the  state  or  territorj^  in  which  he  was  appointed  has 
made  a  similar  provision  as  to  wards  removing  from  such 
state  or  territory;  and  provided  further,  that  the  court 
may,  in  any  case,  deny  the  application  unless  satisfied 
that  the  removal  of  the  guardian  appointed  in  this  state 
would  be  to  the  interest  of  the  ward. 

Sec.  6278.  [What  to  be  done  if  guardian  here  re- 
moved-l  If  the  court,  on  such  hearing,  remove  the 
guardian,  the  court  may  cause  all  suitable  orders  to  be 
made  discharging  the  resident  guardian,  and  authoriz- 
ing the  paying  over  and  delivery  to  the  foreign  guardian 
all  moneys  and  other  property  in  the  hands  of  the  resi- 
dent guardian  after  his  settlement. 

Sec.  6279.  [When  foreign  guardian  of  foreign  ward 
may  demand  or  receive  property  of  his  ward  in 
this  state, '\  In  any  case  in  which  a  guardian  not  ap- 
pointed in  this  state  and  his  ward  are  both  non-residents 
of  this  state,  and  the  ward  is  entitled  to  money  or  other 
property  in  the  lawful  custody  of  any  executor,  admin- 
istrator, or  other  person  in  this  state,  such  guardian  may, 
by  tlie  order  of  the  probate  court  of  the  proper  county, 
upon  filing  therein  the  proofs  named  in  the  second  pre- 
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ceding  section,  and  giving  notice  to  such  custodian  as 
therein  prescribed,  be  permitted  to  demand,  receive,  or 
recover,  by  suit,  such  money  or  other  property,  and  re- 
move the  sam.e,  unless  the  terms  of  limitation  attending 
the  right  by  which  the  ward  owns  the  same,  conflict  with 
such  removal. 

Sec.  6280.  [The  sale  of  the  personal  and  real  estate 
of  minors;  and  in  one  application  guardian  may  ask  for 
sale  of  tJie  real  estate  of  two  or  more  wards,  and  two  or 
more  guardians  may  join.l  The  guardian  of  the  person 
and  estate,  or  of  estate  only,  shall  have  power,  when  for 
the  interest  of  the  ward,  to  sell  all  or  any  part  of  the  per- 
sonal estate  of  the  ward,  and  whenever  necessary  for  the 
education,  support,  or  payment  of  just  debts  of  any 
minor,  or  for  the  discharge  of  any  liens  on  the  real  estate 
of  such  minor,  or  whenever  the  real  estate  of  such  minor 
is  suffering  unavoidable  waste,  or  a  better  investment 
of  the  value  thereof  can  be  made,  and  the  court  shall  be 
satisfied  that  a  sale  thereof  will  be  for  the  benefit  of  any 
minor,  the  probate  court  by  w^hich  a  guardian  of  the  per- 
son and  estate,  or  of  the  estate  only,  has  been  appointed, 
may,  on  the  application  of  such  guardian,  order  the  real 
estate  of  such  minor,  or  a  part  thereof,  situate  in  this 
state,  to  be  sold ;  and  where  any  person  is  such  guardian 
for  two  or  more  minors  whose  real  estate  is  owned  by 
them  jointl}^  or  in  common,  the  guardian  may  in  one 
application  as  for  the  sale  of  the  interest  of  all  or  any 
number  of  his  wards  in  such  real  estate;  and  where  differ- 
ent persons  are  guardians  of  minors  so  interested  jointly, 
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or  in  common,  in  the  same  real  estate,  such  guardians 
may  join  in  one  application ;  and  on  the  hearing,  in  either 
case,  the  court  maj^  authorize  the  sale  of  the  interest  of 
one  or  more  or  of  all  such  wards,  as,  in  its  discretion,  it 
may  deem  right  and  proper. 

Sec.  6281.     [The  petition  for  sale  of  real  estate:  what 
it  shall  contain.']     Such  application  for  sale  of  real  estate 
shall  he  by  petition,  which  shall  set  forth,  specifically: 
Fipst — The  value  and  character  of  all  personal  estate 
belonging  to  such  ward  that  has  come  to  the  knowledge 
or  possession  of  such  guardian.     Second — The  disposi- 
tion made  of  such  personal  estate.    Third — The  amount 
and  condition  of  such  ward's  personal  estate,  if  an}^  de- 
pendent upon  the  settlement  of  any  decedent's  estate,  or 
the  execution  of  any  trust.    Fourth — The  annual  value 
of  the  real  estate  of  the  ward,  with  a  pertinent  descrip- 
tion of  such  real  estate.    Fifth — The  amount  of  rent  re- 
ceived, and  the  application  thereof.     Sixth — The  pro- 
posed manner  of  re-investing  the  proceeds  of  the  sale,  if 
asked  for  that  purpose.    Seventh — Each  item  of  indebt- 
edness, or  the  amount  and  character  of  the  lien,  if  the 
sale  is  prayed  for  the  discharge  thereof.    Eighth — The 
age  of  the  ward,  where  and  with  whom  residing.  Ninth — 
If  there  be  no  personal  estate  belonging  to  such  ward  in 
possession  or  expectancy,  and  none  has  come  into  the 
hands  of  such  guardian,  and  no  rents  have  been  received, 
the  fact  shall  be  stated  in  the  petition:    If  it  is  desired 
that  the  land  sought  to  be  soljJ,  or  any  part  thereof  shall 
be  laid  out  in  town  lots,  that  fact  shall  be  stated  and  the 
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reasons  therefor,  and  the  manner  in  which  the  same  is  to 
be  laid  out.* 

Sec.  6282.  [Notice  of  filing,  etc.]  Upon  such  peti- 
tion being  filed,  verified  by  the  oath  of  the  guardian,  the 
court  shall  order  the  petitioner  to  give  notice  to  his  ward, 
to  the  husband  or  wife  of  such  ward,  and  to  all  persons 
entitled  to  the  next  estate  of  inheritance  in  such  real 
estate,  who  shall  be  defendants  to  the  petition  of  the  fil- 
ing and  demand  thereof,  and  the  time  when  the  same 
shall  be  heard,  in  such  manner  as  to  the  court  shall  seem 
reasonable  and  proper;  but  only  the  w^ard  and  husband 

*The  statute  for  the  sale  of  infant's  estates  by  guardians  re- 
quires that  the  petition  of  the  guardian  shall  contain  a  descrip- 
tion of  all  the  real  estate  of  the  ward,  and,  when  the  contrary 
does  not  appear,  it  will  be  presumed  that  the  real  estate  described 
in  the  petition  includes  all  that  the  ward  owns:  Mauarr  v.  Par- 
rish,  26  O.  S.  636. 

In  a  proceeding  under  the  statute  for  the  sale  of  lands  of  a 
minor  by  a  guardian,  the  petition  described  the  lots  as  Nos.  73, 
74,  and  75,  in  East  Ironton,  and  as  having  come  to  the  ward  by 
descent.  The  appraisement  and  order  of  sale  described  them  as 
Nos.  173,  174,  and  175,  the  latter  being  the  true  description  of 
the  lots  actually  owned  by  the  ward,  and  which  came  to  her  by 
descent.  In  an  action  by  the  ward  against  the  purchase  of  one 
of  the  lots,  at  a  sale  by  the  guardian  in  pursuance  of  said  order 
of  the  probate  court,  it  was  held,  that  it  is  to  be  presumed  that 
the  ward  owned  only  the  three  lots  sold,  and  that  there  was  a  mere 
mistake  in  numbering  them  in  the  petition,  and  that  the  petition 
was  sufficient  to  give  the  court  jurisdiction:  Ih.;  and  the  fail- 
ure of  the  court  to  require  an  additional  bond  of  the  guardian, 
before  allowing  the  order  of  sale,  or  to  appoint  appraisers  who 
have  the  proper  qualifications  (in  this  case  residence  in  the 
county),  although  it  may  be  ground  for  error,  docs  not  render 
the  proceedings  void,  or  the  sale  invalid :  lb. 


258  APPENDIX. 

or  wife  of  such  ward  need  be  so  notified  or  made  defend- 
ants, unless  the  said  estate  came  to  such  ward  bj^  devise, 
descent  or  deed  of  gift  from  an  ancestor,  and  if  such 
ward  has  then  li\Tng  a  brother  or  sister  of  the  half-blood 
and  of  the  blood  of  such  ancestor,  or  their  legal  repre- 
sentatives; and  in  such  proceeding  the  right  and  expec- 
tancy of  dower  of  the  husband  or  wife  of  such  ward  in 
such  premises,  may  be  released  in  the  manner  and  other- 
wise treated  and  dealt  with  as  is  provided  in  section  siiv 
thousand  three  hundred  and  six  of  the  Revised  Statutes. 

Sec.  6283.  [Healing  of  petition,  etc.;  appraisers; 
survey  into  town  lots.l  At  the  time  appointed  for  the 
hearing  of  said  petition,  and  being  satisfied  that  the  no- 
tice named  in  the  last  preceding  section  has  been  given, 
and  that  such  real  estate  ought  to  be  sold,  the  court  shall 
appoint  three  freeholders  of  the  county  in  which  said  real 
estate  shall  be  situated,  who  are  not  of  kin  to  the  peti- 
tioner, to  appraise  said  real  estate;  and  if  such  petition 
seeks  to  have  the  land  or  any  part  thereof  laid  out  into 
town  lots,  and  the  court  finds  that  it  will  be  to  the  ad- 
vantage of  the  ward  to  have  the  same  done,  the  court 
shall  also  authorize  the  survey  and  platting  of  the  land 
for  that  purpose. 

Sec.  6284.  [Oath  of  appraisers^]  Said  appraisers 
shall  take  an  oath  to  truly  and  impartially  appraise  said 
real  estate  at  the  fair  cash  value,  wliich  oath  shall  be 
endorsed  on  the  certificate  of  their  appointment,  or  order 
of  sale  issued  by  the  court. 

Sec.  6285.  [Guardian  to  execute  additional  bond  be- 
fore sale.~\     Upon  the  appraisement  of  said  real  estate 
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being  filed,  signed  by  said  ai^x^raisers,  the  court  shall  re- 
quire such  guardian  to  execute  a  bond,  with  sufficient 
freehold  sureties,  at  least  two  in  number  in  addition  to 
the  principal,  payable  to  the  state  in  double  the  ap- 
praised value  of  such  real  estate,  with  condition  for  the 
faithful  discharge  of  his  duties  and  the  faithful  payment 
and  accounting  for  of  all  moneys  arising  from  such  sale 
according  to  law,  which  bond  shall  be  additional  to  that 
given  by  the  said  guardian  at  the  time  of  his  appoint- 
ment ;  and  no  court  shall  have  power  to  waive  the  giving 
of  said  additional  bond,  nor  jurisdiction  to  order  the  sale 
of  such  real  estate  until  the  same  shall  have  been  given. 
Sec.  6286.  [Order  of  sale  of  real  estate  by  the  court, 
and  how  made;  private  sale,  when;  laying  out  town  lots.'] 
Upon  such  bond  being  filed  and  approved  by  the  court, 
it  shall  order  the  sale  of  such  real  estate,  at  auction,  for 
not  less  than  two-thirds  of  the  appraised  value  thereof, 
providing  in  the  order  for  reasonable  notice  and  the  place 
of  such  sale  in  the  county  in  which  such  real  estate  shall 
lie;  and  the  credit  to  be  given  for  the  payment  of  the 
purchase  money,  and  the  deferred  payments  of  the  pur- 
chase money,  shall  be  secured  by  a  mortgage  executed  by 
the  purchaser  on  the  real  estate  sold,  and  they  shall  bear 
interest  at  the  legal  rate  per  annum  from  the  day  of  sale, 
payable  annually:  provided,  however,  that  if  it  is  made 
to  appear  to  such  probate  court  that  it  will  be  more  for 
the  interest  of  said  ward  to  sell  such  real  estate  at  private 
sale,  it  may  authorize  said  guardian  to  sell  the  same  at 
private  sale,  either  in  whole  or  in  parcels,  and  upon  sucli 
terms  of  payment  as  may  be  prescribed  by  the  court ;  and 
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in  no  case  shall  such  real  estate  be  sold  at  private  sale  for 
less  than  the  appraised  value  thereof ;  and  if  the  petition 
includes  an  application  for  tlie  laying  out  into  to^vm  lots 
of  the  land  to  be  sold,  or  any  i:>art  thereof,  and  the  court 
approve  the  survey  and  plat  made  for  that  purpose,  the 
court  shall  also  authorize  the  guardian,  on  behalf  of  his 
ward,  to  sign,  seal,  and  acloiowledge  the  plat  in  that  be- 
half for  record  according  to  law. 

Sec.  6287.  \_Report  of  sale,  confirmation,  and  deed.'] 
Upon  the  return  of  the  order  of  sale  issued  by  the  court, 
such  guardian  shall  make  report  of  the  sale  by  him  made ; 
whereupon  the  court,  on  being  satisfied  that  such  sale 
was  fairly  and  legally  made,  shall  confirm  the  same, 
and  order  the  petitioner  to  execute  a  deed  of  conveyance 
for  the  real  estate  so  sold,  upon  the  purchaser  securing 
the  deferred  payments  of  the  purchase  money  in  the 
manner  prescribed  in  the  last  i)receding  section. 

Sec.  6288.  [Guardian's  compensation.']  Every 
guardian  shall  be  allowed,  by  the  court  settling  his  ac- 
count, the  amount  of  all  his  reasonable  expense  incurred 
in  the  execution  of  his  trust;  and  also  such  compensation 
for  his  services  as  the  court  shall  deem  reasonable. 

Sec.  6289.  [Effect  of  his  settlement  tcith  court;  when 
and  how  ward  may  review  the  settlement.]  The  settle- 
ment made  in  the  probate  court  of  tlie  accounts  of  a 
guardian  shall  be  final  between  him  and  his  ward  unless 
an  appeal  be  taken  therefrom  to  the  court  of  common 
pleas  in  the  manner  provided  by  law,  saving,  however,  to 
subsequent  guardians  during  the  minority  of  his  ward, 
or  to  any  such  ward,  at  any  time  within  two  years  after 


OHIO  STATUTES.  261 

such  ward  shall  arrive  at  full  age,  the  right  of  opening 
and  reviewing  such  settlements  for  fraud  or  manifest 
mistake  by  civil  action  in  the  court  of  common  pleas  of 
the  county  in  which  such  settlement  was  made,  or  the 
county  where  such  former  guardian  may  reside  when 
the  petition  is  filed  at  the  option  of  the  plaintiff  in  such 
action.* 

Sec.  6290.  [Foreign  minors  and  guardians;  their 
rights  in  this  state,  etc.;  sale  of  their  lands;  additional  se- 
curity,'] Minors  living  out  of  this  state  and  owning 
lands  within  the  same  shall  be  entitled  to  the  benefit  of 
this  act;  and  guardians  of  minors  residing  out  of  this 
state,  who  have  been  appointed  according  to  the  laws  of 
the  state  or  territory  where  they  may  reside,  shall  have 

*Upon  closing  his  final  account  in  the  probate  court,  an 
amount  being  due  his  ward,  the  guardian  induces  her  to  sign  a 
receipt  for  the  money,  as  though  paid,  agreeing  to  be  responsible 
to  her  for  said  amount,  with  interest:  Held,  an  action  may  be 
maintained  upon  such  agreement  by  the  ward,  and  the  sum  ac- 
tually due  from  the  guardian  recovered  without  in  any  way 
opening  or  reviewing  the  accounts  which  had  been  settled  in  the 
probate  court:    Lindsay  v.  Lindsay,  28  O.  S.  157. 

Settlement  is  final  unless  appealed  from:  Woodmansie  v. 
Woodmansie,  32  O.  S.  18. 

A  conveyance  by  minor  to  his  guardian,  on  the  day  he  comes 
of  age,  can  only  be  upheld  in  a  court  of  equity  by  clear  proof 
that,  under  all  the  circumstances,  it  is  just  and  equitable:  Berk- 
meyer  v.  Kellerman,  82  O.  S.  239. 

If  the  settlement  relied  on,  to  uphold  such  conveyance,  cm- 
braces  distinct  and  several  claims  of  two  or  more  who  hold  trust 
relations  to  the  cliild,  such  conveyance  may  be  sustained  as  to 
one,  and  set  aside  as  to  the  others,  according  as  the  equity  of  the 
case  will  warrant :    Ih. 
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the  right  to  bring  and  maintain  actions  and  enforce  the 
collection  of  judgments,  rendered  in  such  cases  in  their 
favor,  in  the  same  manner  and  to  the  same  extent  that 
they  could  do  if  they  had  been  appointed  under  the  laws 
of  this  state,  upon  giving  security  for  the  costs  which 
may  accrue  in  such  actions,  in  the  same  way  other  non- 
residents are  obliged  to  do  under  the  laws  of  this  state. 
All  applications  for  the  sale  of  real  estate  by  guardians 
of  minors  who  live  out  of  this  state  shall  be  made  in  the 
county  in  which  the  land  is  situate;  or,  if  situate  in  more 
counties  than  one,  then  in  one  of  the  counties  in  which  a 
part  of  such  real  estate  is  situate ;  and  additional  security 
shall  be  required  from  such  guardian  or  guardians,  when 
deemed  necessary,  and  such  as  may  be  approved  by  the 
probate  court  of  the  county  in  whieh  such  application  is 
made. 

Sec.  6291.     [Settlement  by  his  eoceciitor,  administra- 
tor, or  guardian;  citation;  compensation.']     When  any 
guardian  has  died,  or  may  hereafter  die,  or  shall,  by  rea- 
son of  insanity  or  other  incompetency,  be  placed  under 
guardianship  before  the  settlement  in  court  of  his  or  her 
guardianship  account,  it  shall  be  the  duty  of  the  execu- 
tor, administrator  or  guardian  of  such  deceased  or  in- 
competent guardian  to  settle  said  account  in  the  same 
manner  as  such  guardian  ought  to  have  done;  and  any 
person  having  an  interest  in  the  settlement  of  such  ac- 
count, or  the  court  by  which  such  guardian  was  ap- 
pointed, of  its  own  motion, may,  by  citation  to  be  issued, 
returned  and  proceeded  upon  according  to  the  provisions 
of  law  which  may  then  be  in  force  for  the  settlement  of 
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decedents'  estates,  compel  such  settlement  to  be  made  by 
the  administrator,  executor  or  guardian  of  such  deceased 
or  incompetent  person  as  aforesaid.  The  executor,  ad- 
ministrator or  guardian  making  such  settlement  shall  be 
allowed  such  compensation  for  the  same  as  the  court  with 
which  the  settlement  is  made  shall  deem  reasonable. 

Sec.  6292.  [Marriage  no  disqualification  for  female 
guardian.^  The  marriage  of  a  woman  shall  not  dis- 
qualify her  to  act  as  guardian,  whether  such  marriage 
occur  before  or  after  her  appointment  and  qualification, 
and  all  her  acts  in  such  capacity  shall  have  the  same 
validity  as  though  she  were  unmarried. 

Sec.  6293.  [  Wards  may  he  hound  out  upon  approval 
by  the  prohate  court. 1  The  guardian  of  a  female  under 
twelve  years  of  age  or  a  male  under  fourteen  years  of 
age,  may,  if  it  be  necessary,  bind  such  minor  to  any  suit- 
able person,  until  such  minor  shall  arrive  at  the  age  of 
twenty-one  if  a  male  or  eighteen  if  a  female,  or  for  a 
shorter  period;  but  no  such  indenture  shall  be  executed 
unless  the  probate  court  appointing  such  guardian  shall 
first  approve  such  binding  and  the  terms  and  conditions 
of  the  indentureSs  and  evidence  such  approval  by  a  certi- 
ficate under  the  seal  of  the  court  indorsed  upon  the  in- 
dentures. 

Sec.  6294.  [Release  of  ward's  tax  title  by  guardian; 
effect  of  tender  to  release. "l  When  anj^  minor  has  title 
to  any  real  estate  by  tax  title  only,  the  guardian  of  such 
minor  may,  if  he  deem  it  advisable,  by  deed  of  release 
and  quit  claim  convey  such  minor's  interest  or  title  to 
the  person  entitled  to  redeem  such  real  estate,  upon  re- 
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ceiving  from  such  person  the  full  amount  paid  for  such 
tax  title  ^\'ith  the  penalty  and  interest  allowed  by  law 
in  that  behalf ;  and  if  any  such  guardian  shall  tender  such 
deed  to  the  person  so  entitled  to  redeem  such  real  estate, 
and  such  person  shall  refuse  to  accept  the  same  and  pay 
as  aforesaid,  such  person  in  any  proceeding  thereafter 
instituted  to  redeem  or  recover  such  real  estate  shall  not 
recover  costs. 

Sec.  6295.  [Power  of  guardian  to  lease  for  three 
years.']  A  guardian  of  the  person  and  estate,  or  of  the 
estate  only,  of  any  minor  may  lease  the  real  estate  of  his 
ward  for  any  term  not  exceeding  three  years  and  not  ex- 
tending beyond  the  minority. 

Sec.  6296.  [Power  to  lease  for  fifteen  years  to  save 
property  from  sale.]  Such  guardian  may  also  lease  the 
real  estate  of  his  ward  for  any  term  not  exceeding  fifteen 
years,  although  such  term  extend  beyond  the  minority, 
whenever  the  court  appointing  Iiim  shall,  on  his  applica- 
tion, find  that  such  lease  will  be  to  the  advantage  of  the 
ward,  and  is  necessary  to  secure  the  improvement  of  the 
real  estate  and  to  increase  its  rents,  and  that  such  increase 
is  needed  for  the  support  and  education  of  his  ward  or  to 
pay  his  liabilities  or  any  liens  on,  or  claims  against  his  es- 
tate, and  that  by  such  lease  a  sale  of  real  estate  for  these 
purposes  may  be  prevented. 

Sec.  6297.  [Application  for  power  to  make  long 
lease  for  improvement.']  Such  application  shall  be  by 
petition  which  shall  contaij;!  a  description  of  the  real  es- 
tate and  a  particular  statement  of  its  value  and  the  value 
of  all  other  property  or  effects  of  the  ward,  and  his  in- 
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come  and  expenses,  a  detailed  statement  of  the  improve- 
ments proposed  and  the  liabilities  or  expense  of  support 
and  education  to  be  provided  for,  the  rent  of  the  real 
estate  as  it  is,  and  the  probable  increase  of  rent  if  the  im- 
provements are  made,  the  means  intended  to  be  used  in 
making  tlie  improvements  and  the  proposed  terms  and 
time  of  the  lease ;  and  such  other  facts  as  shall  be  perti- 
nent to  the  question  whether  the  authority  for  making  the 
lease  should  be  granted. 

Sec.  6298.  \_Who  may  unite  in  application  and  pro- 
ceedings tliereon.l  In  such  application  the  guardian 
may  act  on  behalf  of  two  or  more  wards,  and  two  or  more 
guardians  of  different  wards  may  unite,  when  all  the 
wards  are  jointly  or  in  common  interested  in  the  real 
estate,  and  the  same  rules  shall  apply  as  to  parties  and 
notice  as  in  application  for  sale  of  real  estate;  and 
on  the  hearing  the  court  shall  appoint  three 
disinterested  freeholders  of  the  county  in  which  the  real 
estate  is  situate,  w^ho  are  not  of  kin  to  the  petitioner,  to 
view  the  premises  and  report  under  oath  their  opinion  of 
the  probable  cost  of  the  improvements  proposed,  whether 
the  same  and  the  proposed  lease  would  be  for  the  best  in- 
terest of  the  ward  or  wards,  and  if  so,  upon  what  terms 
the  lease  should  be  made,  and  the  report  shall  be  returned 
on  or  before  a  day  named  m  the  order  for  the  final  hear- 
ing of  the  case. 

Sec.  6299.  [Hearing  and  orders  thereon.']  On  the 
final  hearing,  if  the  report  of  the  freeholders  be  in  favor 
of  the  lease,  and  the  court  be  of  opinion  that  it  will  be  to 
the  advantage  of  the  ward  or  wards  to  improve  and  lease 
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the  real  estate,  and  that  such  lease  is  necessary  to  secure 
the  improvements  and  increase  the  rents,  and  that  such 
increase  is  needed  for  the  support  and  education  of  the 
ward  or  wards,  or  to  pay  his  or  their  liabilities  or  liens  or 
other  claims  against  his  or  their  estate,  and  that  by  such 
lease  a  sale  of  real  estate  for  any  of  these  purposes  may 
be  prevented,  the  court  shall  make  an  order  authorizing 
the  lease  to  be  made  on  such  terms  and  in  such  manner  as 
the  court  shall  think  proper. 

Sec.  6300.  [Hoxv  the  improvements  may  he  made.l 
In  the  lease  made  in  pursuance  of  such  order,  it  may  be 
provided  that  the  improvements  shall  be  made  by  the 
tenant  as  part  of  the  rent,  or  by  the  guardian,  either  out 
of  the  rent  or  other  means  of  the  ward  or  wards,  as  the 
court  may  have  directed. 

Sec.  6301.  [When  such  lease  extending  beyond  min- 
ority shall  determine;  lien  of  tenant  for  improvements.'] 
Any  lease  made  by  a  guardian  to  extend  beyond  the 
minority  shall  nevertheless,  determine  when  the  ward,  if 
there  be  but  one,  arrives  at  full  age,  or  if  more  than  one, 
when  all  of  them  arrive  at  full  age,  unless  such  ward  or 
wards  then  confirm  the  same ;  and  in  case  of  the  death  of 
the  ward,  if  there  be  but  one,  or  of  all  of  them,  if  more 
than  one,  the  lease  shall  also  determine,  unless  the  legal 
representatives  of  such  ward  or  wards  confirm  the  same; 
if  there  be  more  than  one  ward,  and  some  but  not  all  die, 
the  lease  shall  continue  till  the  survivor  or  survivors 
reach  full  age ;  and  when  siich  lease  is  determined  by  rea- 
son of  the  death  or  majority  of  the  ward  or  wards,  the 
tenant  sliall  have  a  lien  on  the  premises  for  any  sum  or 
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sums  expended  by  him  in  pursuance  of  the  lease  in  mak- 
ing improvements  and  for  which  compensation  shall  not 
have  been  made,  either  by  the  rent  or  otherwise. 

Sec.  6301a.  [Guardian  of  minor ^  etc.,  may  borrow 
money  and  mortgage  real  estate. 1  That  in  any  case 
where  at  the  time  any  person  may  have  been  or  may  be 
adjudged  idiotic,  imbecile,  or  insane  there  exists  one  or 
more  mortgages  or  judgments  that  are  a  lien  on  the  real 
estate  of  such  person  so  adjudged  idiotic,  imbecile,  or 
insane  or  where  there  are  valid  debts  due  from  such  ad- 
judged idiot,  imbecile,  or  insane  which  may  be  a  claim 
against  the  estate  of  any  such  person,  which  would  re- 
quire the  sale  of  his  real  estate  to  pay  the  same,  or  where 
repairs  or  improvements  may  be  for  the  benefit  of  said 
estate,  or  where  real  estate  may  have  descended  or  l>een 
devised  or  may  hereafter  descend  or  be  devised  to  a  minor 
or  minors,  or  to  a  person  adjudged  idiotic,  imbecile,  luna- 
tic or  drunkard  which  is  liable  for  the  payment  of  any 
debts,  legacy  or  legacies  or  on  which  one  or  more  mort- 
gages or  judgments  may  exist  that  are  a  lien  on  the  said 
real  estate,  the  guardian  of  such  person  may  borrow 
money  and  mortgage  the  real  estate  of  such  ward  or  any 
part  thereof  to  pay  such  mortgage,  debts,  legacies  and 
judgments,  and  such  additional  sum  as  shall  by  the  court 
be  deemed  necessary  to  make  any  needed  repairs  and  im- 
provements on  said  real  estate. 

Sec.  6301&.  [Petition;  what  to  contain;  investiga- 
tion as  to  repairs  or  improvements.']  The  guardian  pro- 
posing to  so  borrow  money  shall  file  in  the  probate  court 
in  which  he  was  appointed  such  guardian,  a  petition  de- 
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scribing  the  real  estate  so  encumbered,  and  also  all  the 
real  estate  of  such  ward,  and  stating  the  nature  and 
amount  of  the  encumbrances  thereon,  when  the  same  be- 
came due  or  will  become  due,  and  the  rate  of  interest 
thereon ;  also  the  amount  and  character  of  all  valid  debts 
due  from  such  ward,  to  whom  due,  when  the  same  will  be- 
come due  or  became  due  and  the  rate  of  interest  thereon, 
the  necessity  for  and  character  of  any  repairs  and  im- 
provements, and  also  the  amount  required  for  said  re- 
pairs and  imjirovements,  together  with  a  statement  of 
said  ward's  personal  property  and  the  income  from  such 
personal  property  and  from  said  ward's  real  estate ;  and 
also  stating  the  amount  probably  necessary  to  maintain 
said  ward  and  his  family,  and  the  names,  ages  and  resi- 
dence of  said  ward  and  next  of  kin  residing  in  the  state, 
including  the  wife  or  husband  of  such  ward,  and  all  per- 
sons holding  liens  on  said  real  estate,  all  of  whom  shall 
be  made  defendants,  and  be  notified  of  the  j^endency  and 
prayer  of  such  petition  in  such  way  as  said  court  shall 
direct,  and  a  statement  of  the  character  of  the  imbecility 
or  insanity  of  such  ward — whether  temporary  or  con- 
firmed— and  its  duration,  and  such  other  facts  as  may  be 
pertinent  to  the  question  whether  such  money  should  be 
borrowed,  and  a  prayer  that  he  be  authorized  to  mort- 
gage so  much  of  said  ward's  lands  as  may  be  necessary 
to  secure  such  loan;  provided,  that  before  the  court  shall 
make  any  order  authorizing  the  guardian  to  so  mortgage 
such  real  estate  for  the  purpose  of  borrowing  any  money 
to  make  any  repairs  or  improvements  as  hereinbefore 
provided,  he  shall  appoint  three  disinterested  freeholders. 
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whose  duty  it  shall  be  fully  to  investigate  the  question  as 
the  necessity  for,  and  the  advisability  of  making  said  re- 
pairs or  improvements,  and  the  probable  cost  thereof, 
and  report  the  same  to  the  court  under  oath. 

Sec.  6301c.  [Proceedings  upon  filing  of  petition.'] 
Upon  the  filing  of  such  petition,  the  same  proceedings 
shall  be  had  as  to  pleadings  and  proof  as  are  had  on  peti- 
tion by  a  guardian  to  sell  the  real  estate  of  a  minor. 

Sec.  6301cZ.  [Determination  as  to  amount  to  he  bor- 
rowed, etc.]  Upon  the  final  hearing,  if  it  shall  appear 
to  said  court  to  be  for  the  best  interest  of  the  estate  of 
said  ward  that  the  prayer  of  the  petition  be  granted,  the 
court  shall  fix  the  amount  necessary  to  be  so  borrowed, 
and  direct  what  lands  of  said  ward  shall  be  encumbered 
by  mortgage  to  secure  the  same,  and  an  order  shall  issue 
to  sucli  guardian  directing  him  to  ascertain  and  report  to 
the  court  the  rate  of  interest  and  time  for  which  he  can 
borrow  said  amount  so  found  necessary  to  be  borrowed. 
Sec.  6301e.  IConfirmation  of  report;  liability  of 
guardian;  report.]  If  such  report  and  the  terms  pro- 
posed shall  be  satisfactory  to  said  court,  the  same  may  be 
accepted  and  confirmed,  and  said  guardian  be  authorized 
and  ordered  as  such  guardian  to  execute  a  note  or  notes 
for  said  amount,  and  to  execute  a  mortgage  on  the  lands 
so  designated,  and  such  mortgage  shall  be  a  good  and 
valid  lien  on  such  lands,  and  said  guardian  shall  in  no 
way  be  personally  liable  for  the  payment  of  such  sum  so 
borrowed,  or  any  part  thereof;  but  such  lands  solely  shall 
be  held  and  bound  therefor,  and  said  court  shall  direct 
the  distribution  of  said  fund,  and  said  guardian  shall  re- 
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port  to  said  court  for  its  approval  the  execution  of  said 
notes  and  mortgage  and  his  distribution  of  said  fund. 

(6301 — 1)  Sec.  1.  [Real  property  of  minors;  may 
he  leased  for  mining  purposes,!^  That  the  guardian  of 
the  person  and  estate,  or  estate  only,  of  any  minor,  may 
be  authorized  by  the  probate  court  of  the  county  in  which 
the  lands  are  situated,  to  lease,  upon  such  terms  and  for 
such  period  of  time,  not  exceeding  ten  years,  any  lands 
in  such  county  belonging  to  such  ward,  supposed  to  con- 
tain coal,  for  the  purpose  of  mining  for  and  removing 
the  same,  and  if  said  period  of  ten  years  extend  beyond 
the  minority  of  such  ward,  it  shall  then  terminate  as  to 
such  ward  unless  such  ward  confirms  the  same. 

(6301 — 2)  Sec.  2.  [Petition;  time  for  hearing.^ 
Upon  the  filing  of  such  petition,  the  court  shall  fix  a 
time  for  hearing  the  same,  which  shall  not  be  less  than 
five  nor  more  than  fifteen  days  from  the  filing  thereof, 
and  shall  order  the  petitioner  to  give  notice  in  writing  to 
his  ward,  who  shall  be  defendant  to  said  petition,  of  the 
filing  and  prayer  thereof,  and  the  time  the  same  will  be 
heard,  which  notice  shall  be  served  not  less  than  five  days 
before  the  hearing,  and  he  shall  return  to  the  court  a 
coj^y  of  said  notice,  stating  the  time  and  manner  of  serv- 
ice thereof. 

(0301 — 3)  Sec.  3.  [Land  to  he  viewed  hy  disinter- 
ested freeholders. 1  At  the  time  appointed  for  the  hear- 
ing of  the  petition,  if  the  court  find  that  it  will  be  to  the 
advantage  of  the  ward  to  lease  the  lands  as  prayed  for  in 
the  petition,  said  court  shall  appoint  three  disinterested 
freeholders  of  the  vicinity,  who  are  not  of  kin  to  the  peti- 
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tioner,  to  view  such'  lands  and  report  in  writing  to  the 
court  their  opinion  as  to  the  prospects  of  their  containing 
coal,  and  in  what  quantity,  and  the  terms  upon  which  it 
would  be  advantageous  to  said  ward  to  lease  said  lands 
for  mining  said  coal,  and  before  entering  upon  the  dis- 
charge of  their  duties  under  this  act,  said  freeholders 
shall  take  an  oath  to  faithfully  and  impartially  discharge 
such  work. 

(6301 — 4)  Sec.  4.  [Probate  court  to  order  lease."] 
Upon  the  report  of  said  freeholders  being  returned  to 
and  filed  with  said  court,  if  said  court  shall  be  satisfied 
that  it  will  be  to  the  advantage  of  said  ward  to  lease  the 
lands  for  such  mining  purposes,  such  court  shall  order 
such  guardian  to  lease  the  same,  upon  such  terms  as  said 
court  may  direct,  which  shall  not  be  less  favorable  to  the 
ward  than  those  reported  by  the  freeholders. 

(6301 — 5)  Sec.  5.  [Royalty;  report  by  guardian; 
bond.]  The  guardian  shall,  within  six  months  after  the 
receipt  of  the  first  royalty  under  such  lease,  report  to  the 
court  the  amount  thereof,  and  the  court  shall  then  fix  a 
bond  which  will  cover  the  royalty  from  said  lease,  and 
the  court  may,  at  any  time  he  may  deem  the  bond  insuffi- 
cient to  secure  the  same,  increase  the  bond  or  require  new 
bond. 

(6301—6)  Sec.  6.  [Change  in  terms  of  leasing.] 
If  the  guardian  shall  be  unable  to  lease  the  lands  upon 
the  terms  ordered,  he  may  report  the  fact  to  the  court, 
and  the  court  may,  in  its  discretion,  change  the  terms  of 
leasing,  but  not  below  the  customary  royalty  in  the  vi- 
cinity of  said  lands. 
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(6301 — 7).  Sec.  7.  [Lands  owned  in  common.~\ 
Where  the  same  person  is  guardian  of  two  or  more 
minors  owning  lands  in  common,  said  minors  may  be 
joined  as  defendants  in  the  same  petition,  or  if  such 
minors  have  different  guardians,  such  guardians  may 
unite  in  the  same  petition  under  this  act. 

(6301 — 8)  Sec.  1.  [Authorizing  guardians  to  lease 
real  estate  in  certain  cases, ^  That  a  guardian  of  the 
23erson  and  estate,  or  of  the  estate  only,  of  any  minor,  or 
of  a  lunatic,  idiot  or  imbecile,  may  lease  the  real  estate  of 
his  ward,  or  of  said  lunatic,  idiot  or  imbecile,  for  petro- 
leum oil  or  natural  gas  purposes,  or  either,  for  such  pe- 
riod of  time  not  exceeding  ten  years,  as  may  be  author- 
ized by  the  probate  court  appointing  suCh  guardian. 

(6301—9)  Sec.  2.  [Petition  therefor.]  Before 
executing  such  lease  said  guardian  shall  file  his  petition 
for  authority  to  make  the  same,  in  the  probate  court  ap- 
pointing him.  Which  petition  shall  contain  a  description 
of  the  real  estate  sought  to  be  so  leased,  a  particular  or 
[and]  detailed  statement  of  the  terms,  time  and  condi- 
tions of  the  proposed  lease,  and,  as  near  as  may  be,  the 
net  annual  value  thereof  to  said  ward. 

(6301 — 10)  Sec.  3.  [What  to  contain.]  In  cases 
where  it  is  sought  to  lease  the  real  estate  of  a  lunatic, 
idiot  or  imbecile,  for  said  purpose,  said  guardian  shall 
also  set  forth  in  his  petition  the  number,  names,  ages  and 
residences  of  those  who  have  the  next  estate  of  inheri- 
tance from  said  ward,  all  of  ;whom,  as  well  as  the  w^ard, 
shall  be  made  defendants,  as  in  other  cases. 
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(6301—11)  Sec.  4.  [Notice  to  be  given.]  On  fil- 
ing the  petition,  notice  of  the  filing  thereof,  and  its  ob- 
ject and  purport,  and  of  the  time  of  hearing  of  the  same 
in  said  court,  shall  be  given  the  ward  and  all  other  de- 
fendants in  the  same  manner  as  in  proceedings  in  said 
court  to  sell  the  real  estate  of  a  minor. 

(6301 — 12)  Sec.  5.  [Court  to  'prescribe  terms.'] 
Upon  the  final  hearing,  if  the  court  is  satisfied  from  the 
evidence  that  it  will  be  for  the  best  interests  of  said  ward, 
and  the  prayer  of  the  petition  is  granted,  the  court  may 
prescribe  the  terms,  covenants,  conditions  and  stipula- 
tions of  the  lease,  either  in  accordance  with  those  set  forth 
in  the  petition  or  otherwise ;  and  such  lease,  when  so  made 
by  said  guardian,  shall  be  by  him  reported  to  said  court, 
and  shall  not  take  effect  until  the  same  is  approved  and 
confirmed  by  said  court. 

Sec.  6302.  [Guardian  for  idiot,  imbecile,  and  luna- 
tic] The  probate  court,  upon  satisfactory  proof  that 
any  person  resident  of  the  county,  or  having  a  legal  set- 
tlement in  any  township  thereof,  is  an  idiot,  imbecile,  or 
lunatic,  shall  appoint  a  guardian  for  such  person,  which 
guardian  shall,  by  virtue  of  such  appointment,  be  the 
guardian  of  the  minor  children  of  his  ward,  unless  the 
court  shall  appoint  some  other  person  as  their  guardian ; 
an  imbecile  shall  in  this  chapter  be  understood  to  mean  a 
person  w*ho,  not  born  idiotic,  has  become  so;  provided, 
that  no  such  guardian  be  appointed  until  at  least  three 
days'  notice  to  the  persons  next  of  kin  resident  of  the 
county  of  such  person  is  given  to  attend  at  the  same 
time  and  place,  which  notice  shall  be  served  by  delivering 
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to  each  person  named  therein  a  copy  thereof,  or  by  leav- 
ing such  copy  at  his  usual  place  of  residence. 

Sec.  6303.  \JVlien  wife  may  be  appointed  guardian; 
her  and  her  sureties'  liability. 1  When  any  person  hav- 
ing a  wife  shall  be  declared  to  be  an  idiot,  imbecile,  or 
lunatic,  it  shall  be  lawful  for  the  probate  judge  to  ap- 
point the  wife  of  such  person  his  guardian,  if  [it]  be 
made  to  appear  to  the  satisfaction  of  the  judge  that  she 
is  competent  to  discharge  the  duties  of  such  appoint- 
ment, and  anj?-  married  woman  api^ointed  such  guardian 
shall,  in  her  said  capacity,  have  power  to  enter  into  offi- 
cial bonds,  and  she  and  her  sureties  thereon  shall  be  liable 
in  the  same  manner,  and  to  the  same  extent  as  though 
said  bond  was  executed  by  a  f  emme  sole. 

Sec.  6304.  [Laws  applicable  to  guardians  of  luna- 
tics,  idiots,  imbeciles,  and  their  children;  settlement  of 
such  guardians. ~\  All  laws  relating  to  guardians  for 
minors  and  their  wards,  and  all  laws  pointing  out  the 
duties,  rights,  and  liabilities  of  such  guardians  and  their 
sureties,  in  force  for  the  time  being,  shall  be  applicable 
to  guardians  for  idiots,  imbeciles,  and  lunatics,  and  their 
children,  except  as  otherwise  sj^ecially  provided;  but  in 
the  settlement  of  the  accounts  of  such  guardians,  no 
v^oucher  shall  be  received  from  or  allowed  as  a  credit  to 
the  guardian  of  any  idiot,  imbecile,  or  lunatic,  which 
shall  be  signed  or  purport  to  be  signed  by  such  idiot, 
im])ecile,  or  lunatic;  and  provided,  that  any  settlement 
of  the  account  of  any  such  guardian  heretofore  made,  in 
\vliicli  any  such  receipt  shall  have  been  allowed  as  credit 
to  such  guardian,  shall  be  held  and  deemed  absolutely 
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null  and  void,  and  any  settlement  made  by  any  such 
guardian  shall,  at  any  time  within  two  years  after  the 
appointment  of  another  guardian,  or  after  the  disability 
of  such  ward  may  be  removed,  or  such  ward  may  die,  be 
opened  up  and  reviewed,  on  the  motion  of  such  newly 
appointed  guardian,  or  legal  representative,  or  of  any 
other  interested  person,  notice  of  which  motion  shall  be 
given  by  publication  or  otherwise  as  the  probate  judge 
may  direct. 

Sec.  6305.  [Suits  by  guardian  of  idiot,  imbecile,  or 
lunatic,  and  revivor  of  same.^  Such  guardian  may  sue 
in  his  own  name,  describing  himself  as  guardian  of  the 
ward  for  whom  he  sues,  and  when  his  guardianship  shall 
cease,  by  his  death,  removal,  or  otherwise,  or  by  the  de- 
cease of  his  ward,  any  suit,  action,  or  proceeding  then 
pending  shall  not  abate,  if  the  right  survive,  but  his  suc- 
cessor as  guardian,  or  such  idiot,  imbecile,  or  lunatic,  if 
he  be  restored  to  his  reason,  or  the  executor  or  admin- 
istrator of  such  idiot,  imbecile,  or  lunatic,  as  the  case  may 
require,  shall  be  made  party  to  the  suit  or  other  proceed- 
ing, in  like  manner  as  is  or  may  be  provided  by  law  for 
making  an  executor  or  administrator  party  to  a  suit  or 
proceeding  of  a  like  kind,  where  the  plaintiff  dies  during 
its  pendency. 

Sec.  6306.  [Sale  of  real  estate  by  guardian  of  idiot, 
imbecile,  or  lunatic. 1  Whenever  the  sale  of  the  real 
estate,  or  coal  from  under,  or  fire-clay  upon  or  mider,  the 
real  estate  of  such  ward  is  necessary  for  his  support,  or 
the  support  of  his  family,  or  the  payment  of  his  debts,  or 
such  sale  will  be  for  the  interest  of  such  ward  of  his  chil- 
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dren,  the  guardian  may  sell  the  same  under  like  proceed- 
ings as  are  or  may  be  required  by  law  to  authorize  the 
sale  of  real  estate  by  the  guardian  of  a  minor,  or  if  it  be 
more  for  the  interest  of  such  idiot,  imbecile  or  lunatic,  or 
his  children,  the  probate  court,  upon  the  petition  of  the 
guardian,  may  authorize  him  to  sell  said  real  estate,  or 
coal,  iron-ore,  limestone,  fire-clay  or  other  minerals  upon, 
or  under  the  real  estate  or  the  right  to  mine  the  same,  at 
private  sale,  either  in  whole  or  in  parcels  and  upon  such 
terms  of  payment  as  shall  be  prescribed  by  the  court ;  said 
petition  shall  contain  a  pertinent  description  of  the  real 
estate,  coal  or  fire-clay  proposed  to  be  sold,  a  statement 
of  its  value  as  nearl}^  as  can  be  ascertained,  and  the  facts 
upon  which  the  application  is  founded ;  and  if,  upon  hear- 
ing, the  court  shall  be  satisfied  that  it  will  be  more  for 
the  interest  of  the  ward  that  said  real  estate,  coal  or  fire- 
clay should  be  sold  at  private  than  at  public  sale,  the 
court  may  make  an  order  authorizing  said  sale,  and  pre- 
scribing the  terms  thereof,  first  taking  from  said  guard- 
ian a  sufficient  bond  for  the  faithful  performance  of  his 
duty  in  the  premises,  and  for  accounting  for  the  pro- 
ceeds of  all  sales  made  under  said  order ;  provided,  how- 
ever, that  the  guardian  shall  not  be  authorized  to  sell  the 
real  estate,  coal  or  fire-clay  at  private  sale  for  less  than 
its  full  appraised  value;  and  if  the  ward  have  a  wife  she 
shall  be  made  a  defendant  to  the  petition  and  if  she  file 
her  answer  consenting  to  the  sale  free  and  discharged  of 
all  right  and  expectancy  of  dower  therein,  such  answer 
shall,  on  the  sale  being  confirmed,  be  a  full  release  of  her 
expectancy  of  dower,  and  unless  in  such  answer  she 
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waive  any  allowance  in  lieu  of  dower,  the  court  shall  al- 
low her,  out  of  the  proceeds  of  the  sale,  such  sum  in 
money  as  is  the  just  and  reasonable  value  of  her  expec- 
tancy of  dower. 

Sec.  6307.  [Dotcer  of  insane^  idiotic,  or  imbecile 
mdow;  how  assigned  or  sold  by  guardian.']  The  guard- 
ian of  any  idiotic,  imbecile  or  insane  person,  who  has  or 
is  supposed  to  have  a  right  of  dower,  or  a  contingent 
right  of  dower,  in  any  lands  or  tenements,  of  which  the 
husband  or  wife  of  such  person  was  seized  as  an  estate  of 
inlieritance,  or  in  any  land  held  by  bond,  article,  or  other 
evidence  of  claim,  where  the  dower  has  not  been  assigned, 
shall  have  power  to  sell,  compromise,  or  adjust  the  same 
upon  such  terms  as  he  shall  deem  for  the  interest  of  such 
person,  and  as  the  probate  court  of  the  county  in  which 
the  guardian  was  appointed  shall  apjDrove;  and  after 
such  approval,  the  guardian  may  execute  and  deliver  all 
the  needful  deeds,  releases  and  agreements  for  the  sale, 
compromise,  or  assignment  of  such  dower,  or  contingent 
right  of  dower. 

Sec.  6308.  [^Leasing  and  improving  by  guardian.'] 
Such  guardian  may  also,  in  like  manner  as  the  guardian 
of  a  minor,  and  on  like  proceedings,  be  authorized  to 
lease  and  improve  the  real  estate  of  his  ward ;  and  if  the 
lease  extend  beyon^i  the  time  of  the  restoration  of  such 
ward  to  sound  mind,  or  his  death,  such  lease  shall  de- 
termine on  his  restoration  or  death,  unless  the  same  be 
confirmed  by  such  ward  or  his  legal  representatives ;  but 
if  such  lease  determine  by  reason  of  the  restoration  of  the 
ward  or  his  death,  the  tenant  shall  have  a  lien  on  the 
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premises  for  any  sum  or  sums  expended  by  him  in  pur- 
suance of  the  lease  in  making  improvements  and  for 
which  compensation  shall  not  have  been  made  either  by 
the  rent  or  otherwise. 

Sec.  6309.  [Long  lease  hy  guardian  may  he  author- 
ized hy  court;  lease  for  three  years  without  order  of 
court. ^  Such  guardian  may  also  be  authorized  by  the 
probate  court  to  lease  the  real  estate  of  his  ward  or  any 
part  thereof  for  any  limited  term  of  years  or  by  per- 
petual lease,  with  or  without  the  jjrivilege  of  purchase, 
whenever  the  court  on  his  application  shall  find  that  the 
same  is  necessary  for  the  support  of  his  ward  or  the 
support  of  his  family,  or  that  such  leasing  will  be  for 
the  best  interest  of  him  or  them;  but  such  guardian  may 
lease  the  real  estate  of  his  ward  for  any  term  not  exceed- 
ing three  years  without  any  application  to  the  court. 

Sec.  6310.  [Application  for  authority  to  make  long 
lease.']  The  application  for  authority  to  make  such  long 
lease  or  leases  shall  be  by  petition,  setting  forth  the 
character  of  the  idiocy,  imbecility,  or  lunacy  of  the  ward, 
whether  curable  or  incurable,  temporary  or  confirmed, 
and  its  duration,  the  number,  names,  ages,  and  residence 
of  the  family  of  the  ward,  including  the  wife  or  husband 
of  the  ward,  and  of  those  who  have  the  next  estate  of 
inheritance  from  said  ward,  all  of  whom  as  well  as  the 
ward  shall  be  made  defendants;  and  the  petition  shall 
also  contain  a  description  of  the  real  estate,  its  value,  and 
the  amount  for  which  it  can  probably  be  leased,  the  rea- 
sons for  the  proposed  lease,  and  the  terms,  covenants, 
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conditions,  and  stipulations  on  which  it  is  proposed  to 
lease  the  same. 

Sec.  6311.  [Proceedings  on  the  application.]  On 
filing  the  petition,  the  same  proceedings  shall  be  had  as 
on  petition  for  sale  of  the  real  estate  of  a  minor,  except 
that  the  appraisers  shall  appraise  not  only  the  value  of 
the  real  estate,  but  also  the  value  of  its  annual  rent  upon 
the  terms,  covenants,  conditions,  and  stipulations  of  the 
lease  as  proposed  in  the  petition;  and  the  appraisers 
shall  also  state  in  their  report  their  opinion  whether  the 
proposed  lease  will  be  to  the  interests  of  the  ward  and 
his  family,  and  they  may  also  suggest  any  change  in  the 
terms,  covenants,  conditions,  and  stipulations  proposed 
in  the  petition;  and  on  the  return  of  the  appraisement, 
the  guardian  shall  not  be  required  to  give  an  additional 
bond,  but  in  case  of  sale  under  the  terms  of  the  lease, 
he  shall  be  required  to  give  such  bond  before  the  con- 
firmation of  the  sale. 

Sec.  6312.  [Final  hearing  and  orders.']  Upon  the 
final  hearing,  if  the  prayer  of  the  petition  be  granted, 
the  court  may  prescribe  the  terms,  covenants,  conditions, 
and  stipulations  of  the  lease,  either  in  accordance  with 
those  set  forth  in  the  petition  or  otherwise,  and  authorize 
the  lease  to  be  made  by  public  or  private  letting,  as  may 
be  deemed  best;  but  in  no  case  shall  the  leasing  be  al- 
lowed for  a  less  rent  than  that  named  in  the  report  of 
the  appraisers,  and  the  lease  shall  not  take  effect  till  the 
same,  with  the  security  therein,  is  approved  and  con- 
firmed. 
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Sec.  6313.  [Completion  of  real  estate  contracts;  ad- 
ditional bond.']  The  guardian  of  an  idiot,  imbecile,  or 
lunatic,  whether  appointed  by  a  court  in  this  state  or 
elsewhere,  may  complete  the  real  contracts  of  his  ward, 
or  any  authorized  contract  of  a  guardian  who  has  died 
or  been  removed,  in  like  manner  and  by  like  proceedings 
as  the  real  contract  of  a  decedent  may,  under  an  order 
of  court,  be  specifically  performed  by  his  executor  or 
administrator;  but  in  all  cases  when  the  guardian,  by 
virtue  of  such  contract  or  the  completion  thereof,  shall 
receive  or  be  entitled  to  receive  any  moneys  not  amply 
covered  by  his  bond,  the  court  shall  require  of  him  an 
additional  bond,  with  sureties,  in  respect  of  such  moneys. 

(6313 — 1)  Sec.  1.  [Ghiardians  may  improve  real  es- 
tate of  wards. ~\  The  guardian  of  an  imbecile  or  insane 
person  may  use  the  moneys  and  personal  estate  of  his 
ward  in  improving  the  real  estate  of  said  ward  as  follows, 
to-wit :  The  guardian  proposing  to  make  such  improve- 
ment, shall  file  in  the  probate  court  in  which  he  was 
appointed  such  guardian,  a  petition  describing  the  prem- 
ises to  be  improved,  the  amount  of  rent  said  premises 
yield  at  the  time  of  filing  such  petition,  in  what  way  it 
is  proposed  to  make  such  improvement;  how  much  it 
is  proposed  to  expend  in  making  same,  and  what  rent 
said  premises  will  probably  yield  when  so  improved,  to- 
gether with  a  statement  of  the  value  of  said  ward's 
personal  estate,  and  such  other  facts  as  may  be  pertinent 
to  the  question  whether  said  improvement  should  be 
made,  and  a  prayer  that  he  be  authorized  to  use  so  much 
of  said  ward's  moneys  and  personal  estate  as  may  be 
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necessary  to  make  such  improvement;  and,  if  the  prop- 
erty to  be  improved  is  so  situated  that  it  can  be  advan- 
tageously, and  to  the  best  interest  of  the  estate  of  said 
ward,  improved  in  connection  with  the  improvement  of 
property  adjoining  and  adjacent  to  said  premises  of  said 
ward,  said  petition  must  contain  a  statement  showing 
the  same,  and  a  prayer  in  accordance  therewith.  Said 
petition  shall  also  contain  a  statement  of  the  character 
of  the  imbecility  or  the  insanity  of  said  ward — whether 
temporary  or  confirmed — and  its  duration;  the  names, 
ages  and  residence  of  the  family  of  the  said  ward,  in- 
cluding the  wife  or  husband  of  said  ward,  and  of  those 
who  have  the  next  estate  of  inheritance  from  said  ward, 
all  of  whom,  as  well  as  said  ward,  shall  be  made  defend- 
ants, and  be  notified  of  the  pendency  and  prayer  of  said 
petition  in  such  way  as  said  court  shall  direct. 

(6313 — 2)  Sec.  2.  [Proceedings.]  Upon  the  filing 
of  said  petition,  the  same  proceedings  shall  be  had  as  to 
pleadings  and  proof  as  are  had  on  petition  by  a  guardian 
to  sell  the  real  estate  of  a  minor;  and  the  court  shall 
appoint  three  disinterested  and  judicious  freeholders  of 
the  county  as  commissioners,  whose  duty  it  shall  be  to 
examine  the  premises  proposed  to  be  improved  and  its 
surroundings,  and  to  report  to  the  court  their  opinion, 
whether  the  improvement  proposed  will  be  advantageous 
to  the  estate  of  said  ward  or  not. 

(6313—3)  Sec.  3.  [Ma?/  unite  with  owners  of  adja- 
cent property.]  Upon  the  final  hearing,  if  the  prayer 
of  the  petition  be  granted,  the  court  shall  fix  the  amount 
of  said  ward's  money  and  personal  estate  that  may  be 
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used  in  making  said  improvement,  and  may  authorize 
said  guardian  to  unite  with  the  owners  of  adjoining  and 
adjacent  property  in  improving  the  premises  of  said 
ward,  and  said  adjacent  owners  and  for  the  proper  man- 
agement and  repair  of  said  property,  when  so  improved, 
upon  such  equitable  terms  and  conditions  as  shall  be  ap- 
proved by  said  court. 

(6313 — 4)  Sec.  4.  [Gtiardian^s  report.']  The  amount 
of  money  and  personal  estate  expended  in  making  said 
improvement  shall  be  by  said  guardian  distinctly  re- 
ported, under  oath,  to  said  court  within  forty  days  after 
said  improvement  shall  have  been  completed;  and  in 
case  of  said  ward's  death  without  being  restored  to  rea- 
son, if  there  are  heirs  of  said  ward  who  inherit  real  estate 
only  from  said  ward,  then  said  sum  of  money  so  ex- 
pended by  said  guardian  in  improving  said  real  estate 
of  said  ward,  shall  descend  and  pass  the  same  as  the 
other  personal  estate  of  said  ward,  and  the  same  shall 
be  a  charge  on  said  j^remises  so  improved  in  favor  of 
said  heirs  of  said  deceased  ward  who  inherit  the  persona) 
estate. 

Sec.  6314.  [Insolvency  of  lunatic.]  If  the  estate 
of  the  idiot,  imbecile,  or  lunatic  is  insolvent,  or  will  prob- 
ably be  insolvent,  the  same  shall  be  settled  by  the  guard- 
ian in  like  manner,  and  like  proceedings  may  be  had  as 
is  or  may  be  required  by  law  for  the  settlement  of  the 
insolvent  estate  of  a  deceased  person. 

Sec.  6315.  [Foreign  guardian  of  foreign  idiot,  im- 
becile, or  lunatic  may  dispose  of  property  belonging  to 
his  ward.]    The  foreign  guardian  (conservator,  trustee, 
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or  other  person  having  powers  similar  to  those  of  ^ruard- 
ians  in  this  state) ,  of  a  foreign  idiot,  imbecile,  or  lunatic, 
appointed  in  any  other  state  of  the  United  States,  or  any 
territory  thereof,  may  possess,  manage,  or  dispose  of  the 
real  and  personal  estate  of  his  ward,  situate  in  this  state, 
in  like  manner  and  with  like  authority  as  guardians  of 
idiots,  imbeciles,  or  lunatics  appointed  by  the  courts  of 
this  state,  after  complying  with  the  following  require- 
ments: First — An  authenticated  copy  of  the  foreign 
commission  of  idiocy  or  lunacy  proved,  allowed,  and 
recorded  in  the  probate  court  of  the  count}''  or  one  of 
the  counties  in  which  such  estate  is  situate,  in  like  man- 
ner as  is  or  may  be  provided  by  law  for  the  admission 
to  record  of  an  authenticated  copy  of  a  will  made  in  any 
other  of  the  United  States.  Second — Evidence  satisfac- 
tory to  the  court  here,  before  which  such  foreign  commis- 
sion is  approved,  that  such  idiocy  or  lunacy  still  con- 
tinues. Third — The  foreign  guardian,  conservator, 
trustee,  or  other  person,  having  powers  similar  to  those 
of  guardians  in  this  state,  shall  file  his  bond,  with  sure- 
ties, residing  in  this  state  or  elsewhere,  to  the  acceptance 
of  the  court,  conditioned  for  the  faithful  administration 
of  his  guardianship. 

Sec.  6316.  [Termination  of  guardian  ship.']  When- 
ever the  probate  judge  shall  be  satisfied  that  an  idiot, 
imbecile,  or  lunatic,  or  a  person  as  to  whom  guardian- 
ship has  been  granted  as  such,  is  restored  to  reason,  or 
that  letters  of  guardianship  have  been  improperly  is- 
sued, he  shall  make  an  entry  upon  the  journal  that  said 
guardianship   terminate;    and   the    guardianship    shall 
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thereupon  cease,  and  the  accounts  of  the  guardian  shall 
be  settled  by  the  court. 

Sec.  6317.  [Ghiardian  for-  habitual  drunkards.']  The 
probate  court,  upon  satisfactory  proof  that  any  person 
resident  of  the  county  wherein  the  application  may  be 
made,  is  incapable  of  taking  proper  care  of  himself  or 
herself,  or  of  his  or  her  property,  by  reason  of  intem- 
perance or  habitual  drunkenness,  shall  forthwith  ap- 
point a  guardian  of  the  person  and  property  of  such 
person,  or  either,  which  guardian  shall,  by  virtue  of  such 
appointment,  be  guardian  also  of  the  minor  child  or 
children  of  his  ward,  in  case  no  other  be  appointed ;  and 
all  laws  relating  to  guardians  for  lunatics,  idiots,  and 
imbeciles,  and  their  wards,  and  all  laws  pointing  out  the 
qualifications,  duties,  rights,  and  liabilities  of  such  guard- 
ians, and  their  sureties  in  force  for  the  time  being,  shall 
be  applicable  to  the  guardians  contemplated  by  this 
title. 

Sec.  6318.  [Notice;  conveyance  or  incumbrance  of 
property  after ^  invalid.']  At  least  five,  but  not  more  than 
ten,  days  prior  to  the  time  when  the  application  for 
the  appointment  of  the  guardian  authorized  by  the  fore- 
going section  shall  be  made,  a  notice,  in  writing,  setting 
forth  the  time  and  place  of  the  hearing  of  the  applica- 
tion, shall  be  served  upon  the  person  for  whom  such 
appointment  may  be  sought;  and  from  the  time  of  the 
service  of  such  notice  until  the  hearing  or  the  day  thereof, 
as  to  all  persons  having  notice  of  such  proceedings,  no 
sale,  gift,  conveyance,  or  incumbrance,  of  the  property 
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of  such  intemperate  person  or  habitual  drunkard,  shall 
be  valid. 

Sec.  6319.  [When  guardianship  shall  terminate.'] 
The  court  upon  reasonable  notice  to  such  guardian,  and 
to  the  person  or  persons  on  whose  application  the  ap- 
pointment was  made,  and  satisfactory  proof  that  the 
necessity  for  such  guardian  no  longer  exists,  shall  order 
that  the  relation  of  guardian  and  ward  terminate,  and 
that  the  ward  be  restored  to  the  full  control  of  his  prop- 
erty, as  before  the  appointment. 

Sec.  6320.  \_How  trustees  are  appointed  for  non-resi- 
dents.] When  any  minor,  idiot,  lunatic,  or  imbecile, 
residing  out  of  this  state,  has  any  real  estate,  goods, 
chattels,  rights,  credits,  moneys,  or  effects  in  this  state, 
the  probate  court  of  the  county  where  such  property  or 
any  part  of  it  may  be  situate,  shall  have  power,  when- 
ever it  considers  it  necessary,  to  appoint  a  trustee  of 
such  minor,  idiot,  lunatic,  or  imbecile,  to  manage,  collect, 
lease,  and  take  care  of  such  property. 

Sec.  6321.  [Jurisdiction.']  The  appointment  of  a 
trustee,  first  lawfully  made,  shall  extend  to  all  the  prop- 
erty and  effects  of  the  minor,  idiot,  lunatic,  or  imbecile 
in  this  state,  and  shall  exclude  the  jurisdiction  of  the 
probate  court  of  any  other  county. 

Sec.  6322.  [Bond  and  duties.]  The  trustee  shall  give 
bond,  payable  to  the  state  of  Ohio,  with  such  sureties 
and  in  such  sum  as  shall  be  approved  by  the  court,  not 
less  than  double  the  value  of  all  the  property  that  will 
probably  come  into  his  hands,  and  shall  take  upon  him- 
self the  care  and  management  of  the  estate  and  property 
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of  such  minor,  idiot,  lunatic,  or  imbecile,  situate  in  this 
state,  and  the  collection  of  debts  and  other  demands  due 
such  minor,  idiot,  lunatic,  or  imbecile,  from  persons  re- 
siding or  being  in  this  state,  and  shall  settle  with  the 
court,  and  be  liable  to  suit  or  removal  for  neglect  or 
misconduct  in  the  performance  of  his  duties,  in  like  man- 
ner as  is  or  may  be  provided  by  law  in  respect  to  guard- 
ians of  minors,  and  as  is  or  may  be  provided  by  law  for 
the  settlement  of  the  accounts  of  trustees. 

Sec.  6323.  [Blay  lease  or  sell  real  estate  as  guardian 
of  minor  appointed  in  this  state.]  The  trustee  may 
lease  or  sell  the  real  estate  of  such  minor,  idiot,  lunatic, 
or  imbecile,  under  the  same  rules  and  limitations  as  are 
now  or  may  be  provided  by  law  for  the  sale  of  real 
estate  by  guardians  of  minors  in  this  state. 

Sec.  6324.  [How  long  trustee  to  hold  the  office.} 
The  said  trustee  shall,  unless  removed  by  the  court,  hold 
his  appointment  until  such  minor  an'ives  at  the  age  of 
majority,  whether  such  minor  be  under  twelve  or  over 
fourteen  years  of  age  at  the  time  of  such  appointment, 
or  until  the  disability  of  such  idiot,  lunatic,  or  imbecile 
shall  be  removed,  or  the  minor,  idiot,  imbecile,  or  lunatic 

die. 

Sec.  6325.  [When  and  to  whom  trustee  shall  pay 
over  moneys.]  All  moneys  due  to  such  minor,  idiot, 
lunatic,  or  imbecile,  in  the  hands  of  such  trustee,  shall, 
during  the  minority  of  such  minor,  or  during  the  disa- 
bility of  such  idiot,  lunatic,  or  imbecile,  be  paid  over  to 
the  foreign  guardian  of  such  minor,  idiot,  lunatic,  or  im- 
becile, so  far  as  necessary  or  proper  for  his  support  and 
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maintenance,  or  in  case  of  the  decease  of  such  minor, 
or  of  such  idiot,  lunatic,  or  imbecile,  to  the  administrator 
or  other  legal  representative  of  such  minor,  idiot,  luna- 
tic, or  imbecile:  provided,  that  the  court  which  appointed 
such  trustee  shall  have  satisfactory  proof  as  hereinafter 
provided,  of  the  authority  of  such  guardian,  or  adminis- 
trator, or  other  legal  representative,  to  receive  the 
moneys  or  estates  of  such  minor,  idiot,  lunatic,  or  imbe- 
cile, and  that  the  security  given  by  such  guardian,  or 
administrator,  or  other  legal  representative,  is  sufficient 
to  protect  the  interest  of  such  minor,  idiot,  lunatic,  or 
imbecile,  or  his  or  her  estate,  and  shall  moreover  deem 
it  best  for  the  minor,  idiot,  lunatic,  or  imbecile,  or  his 
or  her  estate. 

Sec.  6326.  [How  foreign  guardian,  etc.,  may  collect 
money*]^  When  any  foreign  guardian,  administrator, 
or  other  legal  representative  of  such  minor,  idiot,  luna- 
itic,  or  imbecile,  shall  apply  to  have  all  or  any  of  the 
moneys  or  property  in  the  hands  of  such  trustee  paid  or 
delivered  over  to  him,  he  shall  file  his  petition,  or  mo- 
tion, to  that  effect,  in  the  court  by  which  such  trustees 
was  appointed,  giving  such  trustee  thirty  days'  notice 
of  the  time  of  hearing  thereon,  and  he  shall  also  produce 
an  exemplification  from  under  the  seal  of  the  office  (if 
there  be  a  seal)  of  the  proper  court  of  the  state  of  his 
residence,  containing  all  the  entries  on  record  in  rela- 
tion to  his  appointment,  giving  bond,  etc.,  and  authenti- 
cated as  required  by  the  act  of  congress  in  such  cases; 
and  upon  the  hearing  thereof,  the  court  shall  make  such 
order,  as,  under  all  the  circumstances,  it  shall  deem  for 
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the  best  interests  of  such  minor,  idiot,  lunatic,  or  imbe- 
cile, or  his  or  her  estate. 

Sec.  6327.  [Trustee  may  loan  money  in  certain  case.'\ 
When  any  money  of  such  minor,  idiot,  lunatic,  or  imbe- 
cile may  be  in  the  hands  of  such  trustee,  and  not  likely 
to  be  needed  for  the  sujDport  and  education  of  such 
minor,  idiot,  lunatic,  or  imbecile,  said  trustee  shall  loan 
the  same  in  the  same  manner  as  guardians  by  the  laws 
of  this  state  are  required  to  loan  the  moneys  of  their 
wards. 

(6327 — 1)  Sec.  1.  [Trustees  of  funds  of  unknown 
or  non-resident.']  Whenever  in  any  action  or  proceed- 
ing pending  in  any  court  of  record,  it  shall  be  made 
to  appear  to  such  court,  that  any  person  or  persons  en- 
titled to  all  or  any  part  of  the  proceeds  of  property  sold 
in  such  action  or  proceeding  is  or  are  unknown,  or  non- 
resident of  this  state,  and  not  represented  in  such  action 
or  proceeding;  or  if  it  be  so  made  to  appear  that  the 
person  or  persons  so  entitled  can  not  at  the  time  be  defi- 
nitely ascertained  or  determined,  the  court  may  appoint 
a  trustee  to  receive,  hold  and  manage  such  proceeds,  or 
such  part  thereof,  and  to  whom  the  notes  and  mortgage 
for  the  unpaid  part  thereof  shall  be  made,  delivered  and 

paid. 

[Collection  of  unclaimed  money  from  such  trustee; 
payment  of  same  into  the  county  treasury.']  Provided, 
however,  that  if  any  person  entitled  to  any  portion  of 
the  money  so  held  by  such  trustee  shall  have  failed  for 
five  years  after  the  appointment  of  such  trustee,  to  make 
claim  to  and  make  the  necessary  proof  to  entitle  such 
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person  to  the  money  so  due  such  person,  then  the  prose- 
cuting attorney  of  the  county  in  which  such  trustee  was 
appointed  shall  proceed  to  collect  the  same,  together 
with  the  interest  that  may  have  accrued  thereon,  from 
such  trustee,  and  when  collected  shall  pay  the  same  into 
the  treasury  of  the  county,  to  be  placed  to  the  credit 
of  the  general  fund  of  such  county. 

[Payment  of  same  to  person  entitled  tliereto.l^  Any 
moneys  so  paid  into  the  treasury  of  any  county  shall 
be  paid  to  the  person  or  persons  entitled  thereto,  less 
the  costs  of  collection,  by  the  prosecuting  attorney,  in 
the  manner  provided  in  section  6192  of  the  Revised 
Statutes  of  Ohio,  whenever  such  person  or  persons  shall 
satisfy  the  court  wherein  such  appointment  was  made 
of  his  or  their  right  to  receive  the  same. 

[Fees  of  prosecuting  attorney.']  And  the  prosecut- 
ing attorney  shall  receive  for  such  services  under  this 
section  the  same  fees  as  are  provided  by  section  265  of 
the  Revised  Statutes  of  Ohio. 

(6327 — 2)  Sec.  2.  [Bond  required;  duties;  subject 
to  order  of  court;  report;  payment;  removal;  compen- 
sation.'] Such  trustee  shall,  before  entering  upon  his 
duties,  give  bond  to  the  state  of  Ohio,  in  a  sum  one  and 
one-half  times  the  amount  to  be  received  by  him,  condi- 
tioned as  the  court  may  order,  and  with  surety  to  be 
approved  by  the  clerk  of  such  court;  and  it  shall  be 
the  duty  of  such  trustee  to  collect,  by  action  or  other- 
wise, the  unpaid  part  of  such  proceeds,  and  to  invest, 
re-invest  and  manage  such  fund  for  the  best  interest 
thereof,  making  only  such  investments  and  upon  like 
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securities  as  guardians  are  by  law  authorized  to  make; 
such  trustee  shall,  at  all  times,  be  subject  to  the  order 
of  the  court,  and  shall,  when  required  by  the  court, 
report  to  it  his  proceedings  and  the  amount  and  condi- 
tion of  the  fund.  He  shall  pay  over  such  fund,  only 
upon  the  order  of  the  court  appointing  him;  he  may  at 
any  time  be  removed  by  the  court,  and  he  shall  receive 
only  such  compensation  as  the  court  may  allow,  to  be 
paid  out  of  such  fund. 

(6327 — 3)  Sec.  3.  ^^Application  of  this  act;  effect 
of  payment  to  trustee.^  The  provisions  of  this  act  shall 
apply  to  actions  and  proceedings  now  pending,  as  well 
as  to  those  hereafter  commenced ;  such  payment  to  such 
trustee  shall  be  a  bar  to  any  claim  thereafter  made  by 
any  person  whomsoever;  and  the  person  or  persons,  or 
corporations  so  paying  shall,  in  no  case,  be  required  to 
see  [to]  the  application  of  the  money  so  paid. 

TRUSTEES  GENERALLY,  AND  THEIR  ACCOUNTING. 

Sec.  6328.  {All  trustees  must  render  biennial  ac- 
count.~\  Any  trustee  of  any  non-resident  idiot,  imbecile, 
or  lunatic,  appointed  as  aforesaid,  and  any  trustee  here- 
tofore or  hereafter  created  by  any  last  will  or  deed,  or 
appointed  by  any  competent  authority,  to  execute  any 
trust  created  by  any  such  last  will  or  deed  shall,  as  often 
as  once  each  two  j^ears,  render  an  account  of  the  execu- 
tion of  his  said  trust,  to  the  probate  court  of  the  county 
in  which  he  was  appointed,/  or  in  which  such  last  will  or 
deed  may  be  recorded,  in  the  manner  provided  by  law 
for  the  settlement  of  the  accounts  of  executors  and  ad- 
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ministrators :  provided,  this  section  shall  not  apply  in  any 
case  in  which  the  will  or  deed  creating  such  trust  desig- 
nates any  other  tribunal  for  the  settlement  of  the  trust, 
or  in  which  any  other  tribunal  shall  have  acquu-ed  juris- 
diction. 

Sec.  6329.  [^Citations  and  notices.']^  The  probate 
court  shall  issue  and  have  served  in  the  same  manner  as 
is  or  may  be  provided  by  law,  in  the  case  of  the  settle- 
ment of  executors  and  administrators,  the  necessary  cita- 
tions and  notices  by  publication  or  otherwise,  requiring 
all  persons  interested,  to  attend  such  settlement  and 
make  objections  thereto,  if  any  they  have. 

Sec.  6330.  [Probate  court  to  determine  as  to  eooecu- 
tion  of  trust. ~\  The  said  court  shall  have  full  power  to 
hear  and  determine  all  matters  relative  to  the  manner  in 
which  the  trustee  has  executed  his  said  trust,  and  as  to 
the  correctness  of  his  accounts  rendered  as  aforesaid;  and 
to  require  any  trustee,  created  as  aforesaid  within  such 
count}^  on  the  determination  of  his  said  trust,  or  on  the 
removal  or  resignation  of  such  trustee,  or  in  case  of  the 
death  of  the  trustee,  to  require  his  executor  or  admin- 
istrator to  render  a  final  account  of  the  manner  in  which 
he  has  executed  his  said  trust,  and  to  hear  and  determine 
all  matters  relating  thereto,  in  the  same  manner  as  the 
accounts  of  executors  and  administrators  are  required  by 
law  to  be  settled. 

Sec.  6331.  [Appeal  from  determination  of  probate 
court. ']  The  determination  of  the  probate  court  on  any 
such  settlement,  whether  final  or  intermediate,  may  be 
appealed  from  in  the  manner  provided  for  an  appeal 
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from  said  court  on  the  settlement  of  the  accounts  of  ex- 
ecutors and  administrators,  and  the  like  proceedings 
shall  be  had  on  such  appeal,  and  the  result  of  such  pro- 
ceedings on  appeal  certified  back  to  the  probate  court. 

Sec.  6332.  \_Foixe  and  effect  of  the  determination. ~\ 
The  determination  of  the  probate  court  on  any  such  set- 
tlement, shall  have  the  same  force  and  effect  as  the  like 
determination  as  to  the  account  of  an  administrator  or 
executor;  and  when  an  account  is  settled  in  the  absence 
of  any  person  adversely  interested,  and  without  actual 
notice  to  him,  the  account  may  be  opened  on  his  filing 
exceptions  to  the  account,  at  any  time  within  eight 
months  thereafter;  and  upon  any  settlement  of  an  ac- 
count by  a  trustee,  all  his  former  accounts  may  be  so  far 
opened  as  to  correct  any  mistake  or  error  therein,  except- 
ing that  any  matter  of  dispute  between  two  parties, 
which  had  been  previously  heard  and  determined  by  the 
court,  shall  not  be  again  brought  in  question  by  either  of 
the  same  parties  without  leave  of  the  court. 

Sec.  6333.  [Allowance  of  compensation.^  The  pro- 
bate court  shall  have  power  to  make  such  allowance  as 
compensation  to  trustees  for  their  services  and  expenses 
in  executing  their  trusts,  as  the  court  may  deem  just  and 
equita;ble,  not  exceeding  the  compensation  allowed  to 
guardians  for  like  services;  and  said  judge  shall  have  the 
same  fees  as  in  the  settlements  of  administrators  and 
executors. 

Sec.  6334.  [Jtesignaiion  or  removal  of  trustee.'] 
The  prdbate  court  may  accept  the  resignation  of  any 
trustee  accounting  therein,  or  who  has  been  appointed 
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thereby,  and  shall  remove  any  such  trustee,  he  havin^r 
ten  days'  notice  thereof,  for  habitual  drunkenness,  neg- 
lect of  his  duties,  incompetency,  fraudulent  conduct,  or 
because  the  interest  of  the  trust  requires  such  removal, 
or  upon  the  written  application  of  more  than  one-half  of 
the  heirs,  or  next  of  kin,  or  legatees  having  an  interest 
in  the  estate  so  controlled  by  such  trustee;  but  the  trustee 
himself  is  not  to  be  considered  an  heir,  next  of  kin,  or 
legatee  under  such  proceedings;  and  when  a  minor  for 
whom  the  trustee  was  appointed  has,  since  the  appoint- 
ment, become  a  resident  of  the  state,  and  for  whom  a 
resident  guardian  has  been  appointed,  the  probate  court 
shall  remove  such  trustee  and  require  an  immediate  set- 
tlement of  his  account,  and  upon  the  resignation,  re- 
moval or  death  of  any  such  trustee  accounting  under  this 
section,  the  probate  court  shall  cause  said  estate  to  be 
settled  up  and  administered  upon  according  to  law.  Pro- 
vided no  trustee  appointed  under  a  will  shall  be  removed 
upon  such  written  application  of  said  heirs,  next  of  kin 
or  legatees  having  an  interest  in  such  trust  estate,  unless 
for  good  cause. 
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The  questions  are  numbered  to  correspond  with  the  sections  in 
this  book.  The  answers  and  references  for  further  study  may 
be  obtained  by  referring  to  the  corresponding  sections. 

PERSONAL  RIGHTS. 

236.  What  is  meant  by  a  right?  Define  a  legal 
right. 

237.  How  is  a  legal  right  given  validity  and  force? 
Distinguish  between  substantive  and  adjective  law. 

238.  Explain  how  duties  arise. 

239.  From  what  author's  classification  do  we  get  the 
topic  of  personal  rights?  Give  Blackstone's  fourfold 
division  of  the  law. 

240.  What  criticism  does  Judge  Cooley  make  of 
Blackstone's  division  of  rights  ? 

241.  What  did  Blackstone  include  under  the  head  of 
"Rights  of  Persons?"  What  is  the  usual  scope  of  the 
subject  of  personal  rights? 

242.  Define  and  explain  the  classes  of  persons  at 
law. 

243.  Define  and  distinguish  absolute  and  relative 
rights.  What  is  meant  by  an  absolute  duty?  Does  the 
law  enforce  absolute  duties?    Explain  your  answer. 

244.  What  may  be  said  of  the  importance  of  pro- 
tecting absolute  rights?    Are  absolute  rights  numerous? 

245.  What  general  term  is  given  to  the  sum  of  abso- 
lute rights?    Define  natural  liberty;  civil  liberty. 
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246.     How  is  civil  liberty  established  ?    Explain  fully. 

247o  Discuss  what  government  is  best  suited  to  se- 
cure civil  liberty.  What  is  the  lesson  of  history  in  this 
regard  ? 

248.  To  what  do  absolute  rights  owe  their  establish- 
ment and  recognition?  What  does  Blackstone  say  of 
their  establishment  in  English  law?  What  may  be  said 
of  their  establishment  in  America  ? 

249.  Give  the  three  primary  articles  of  absolute 
rights.    What  does  the  preservation  of  these  include  ? 

250.  Repeat  the  general  divisions  of  absolute  rights. 

251.  In  what  does  personal  security  consist? 

252.  What  may  be  said  as  to  the  protection  of  the  in- 
dividual's life?  By  what  penalty  is  a  violation  of  this 
right  punished? 

253.  How  did  the  common  law  regard  a  person's 
members  that  were  useful  in  fight?  What  is  meant  by 
mayhem? 

254.  Explain  what  is  meant  by  self-defense;  by 
duress.  What  two  sorts  of  duress  are  mentioned  by 
Blackstone?    Explain  each. 

255.  What  may  be  said  of  the  right  of  the  poor  and 
indigent  to  support  ? 

256.  In  what  ways  may  injuries  to  a  pei'son's  body 
occur?  Define  and  explain  each  of  the  following  of- 
fenses, and  give  the  legal  remedy :  Threats,  Assault,  Bat- 
tery, Wounding,  Mayhem. 

257.  In  what  ways  does  the  law  secure  protection  to 
health? 

258.  What  does  Blackstone  say  in  regard  to  the  pro- 
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tection  of  a  person's  reputation?    By  what  acts  or  of- 
fenses is  a  person's  reputation  injured? 

259.  Define  Slander,  and  give  the  cases  in  which 
damages  are  recoverable.  What  is  meant  by  slander  per 
se?  What  defenses  may  be  made  to  an  action  for 
slander  ? 

260.  Define  Libel.  What  are  the  remedies?  What 
defenses  may  be  made  to  the  action? 

261.  What  is  meant  by  malicious  prosecution?  What 
were  the  common  law  remedies  ?  What  are  the  four  cir- 
cumstances that  must  occur  to  entitle  a  person  to 
damages? 

262.  What  may  be  said  as  to  the  extent  of  personal 
security?  How  may  the  right  be  forfeited,  or  destroyed? 

263.  What  is  meant  by  Personal  Liberty?  How  is 
this  right  protected  from  governmental  interference? 

264.  What  may  be  said  of  the  importance  of  pro- 
tecting this  right? 

265.  What  protection  was  given  to  personal  liberty 
at  common  law?  What  were  the  remedies?  What  is 
meant  by  lawful  imprisonment,  and  what  is  the  remedy 
for  an  illegal  imprisonment? 

266.  Discuss  the  wi'it  of  Habeas  Corpus  at  common 
law. 

267.  Explain  the  action  given  for  false  imprison- 
ment by  the  common  law. 

268.  What  may  be  said  of  the  protection  of  per- 
sonal liberty  in  the  United  States?  What  effect  have 
the  national  and  State  constitutions  on  this  right? 
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269.  Discuss  equality  as  guaranteed  by  the  constitu- 
tion.   What  provisions  seek  to  secure  it? 

270.  Discuss  corporal  liberty.  In  what  three  cases 
may  individuals  be  deprived  of  corporal  liberty?  Dis- 
cuss each  of  these  cases. 

271.  Discuss  religious  liberty. 

272.  What  is  meant  by  liberty  of  speech  and  of  the 
press?    Discuss  fully. 

273.  What  is  meant  by  the  right  of  private  prop- 
erty? What  may  be  said  as  to  the  origin  of  private 
property? 

274.  What  general  protection  was  given  to  property 
at  common  law?  When  and  how  may  private  property 
be  taken  for  public  use? 

275.  Discuss  the  protection  afforded  private  prop- 
erty in  the  United  States. 

276.  What  is  meant  by  the  eminent  domain  ?  When 
property  is  taken  for  the  public  use,  how  is  the  individ- 
ual protected? 

277.  Are  the  rights  of  persons  in  contract  pro- 
tected? 

278.  Discuss  the  subordinate  or  auxiliary  riglita 
mentioned  by  Blackstone.  Are  these  subordinate  rights 
recognized  in  the  United  States? 

279.  Mention  the  securities  given  absolute  rights  in 
the  United  States.  Are  these  securities  increasing  or 
diminishing? 

280.  Discuss  the  right  to  work.  How  may  it  be 
fully  secured? 
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THE  DOMESTIC  RELATIONS. 

281.  What  is  meant  by  the  Domestic  Relations? 
What  topics  are  included  in  the  domestic  relations? 

282.  Name  some  of  the  leading  authorities  who  have 
written  on  the  domestic  relations,  and  give  the  names  of 
their  works. 

Part  I.    Husband  and  Wife. 

283.  Define  marriage.  What  incidents  does  Black- 
stone  mention  as  necessary  to  a  valid  marriage  contract? 

284.  Discuss  the  nature  of  the  contract  of  marriage. 

285.  Define,  explain  and  discuss  the  executory 
agreement  to  marry.  What  is  the  usual  consideration 
in  this  contract?    How  may  it  be  proven? 

286.  What  is  meant  by  a  suit  for  breach  of  promise? 
When  is  the  incapacity  of  the  defendant  to  fulfill  the 
promise  a  defense  to  the  suit? 

287.  Name  some  of  the  things  which  will  excuse  the 
breach  of  promise  to  marry. 

288.  Define  and  distinguish  between  void  and  void- 
able marriages.  What  is  the  effect  of  a  voidable  mar- 
riage when  set  aside?  Have  modern  statutes  changed 
this  rule?    How? 

289.  What  are  the  essential  elements  to  a  valid  mar- 
riage as  given  by  Schouler?  What  topics  do  these  ele- 
ments make  it  necessary  to  discuss? 

290.  What  is  meant  by  consanguinity?  By  affinity? 
Explain  fully  the  prohibited  degrees  under  the  statute 
of  32  Hen.  VIII.  Within  what  degree  of  relationship 
are  persons  prohibited  from  marrying  in  your  State? 
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What  difference  between  the  EngHsh  and  American  law 
in  regard  to  affinity? 

291.  What  may  be  said  as  to  civil  or  social  position 
as  a  disqualification  to  marriage?  What  races  are  for- 
bidden to  intermarry  in  some  States? 

292.  Upon  what  ground  is  mental  capacity  required 
in  parties  to  the  marriage  contract?  What,  in  general, 
is  the  test  of  capacity?  What  may  be  said  of  drunken- 
ness as  incapacitating?  What  is  the  effect  of  mental  in- 
capacity upon  the  marriage? 

293.  What  is  meant  by  physical  capacity  to  contract 
marriage  ? 

294.  What  is  the  marriageable  age  at  common  law? 
By  statute  in  your  State?  What  effect  has  infancy,  or 
non-age,  upon  the  marriage  contract?  How  may  the 
marriage  of  an  infant  be  ratified  or  disaffirmed  ? 

295.  What  effect  has  a  prior  marriage  undissolved 
upon  a  subsequent  marriage?  How  have  State  statutes 
changed  this  rule? 

296.  Discuss  force,  fraud  and  error  as  grounds  of 
invalidating  the  marriage  contract. 

297.  Was  a  ceremonial  marriage  required  by  the 
common  law?  What  two  ways  of  expressing  consent 
to  the  man-iage  at  common  law?  Does  the  common  law 
marriage  ceremony  still  prevail?    Discuss  fully. 

298.  What  may  be  said  of  statutory  formalities  in 
the  marriage  celebration?  What  are  the  requirements 
in  your  State?  Will  the  marriage  be  invalid  if  these 
are  not  observed?  When  will  a  statute  requiring 
formalities  invalidate  the  marriage  if  not  observed  ? 


QUESTIONS  FOR  STUDENTS.  301 

299.  Will  a  marriage  of  minors  without  the  consent 
of  parents  be  invalid? 

300.  Discuss  foreign  marriages?  When  are  they 
valid?    When  invalid?    What  is  the  general  rule? 

Chapter  II. 

301.  What  may  be  said  of  the  family?  Which 
spouse  was  regarded  as  the  head  of  the  family?  Discuss 
the  status  of  the  wife  at  the  common  law.  Does  the 
theory  of  the  common  law  in  regard  to  the  wife  still 
prevail? 

302.  What  are  the  respective  duties  of  the  husband 
and  wife  ? 

303.  Discuss  the  marital  domicile. 

304.  What  is  said  of  the  mutual  rights  of  the  spouses 
to  each  other's  society  and  companionship?  JNIay  the 
wife  maintain  an  action  against  one  for  enticing  away 
her  husband? 

305.  Whose  duty  is  it  to  provide  for  the  support  of 
the  family?  What  is  the  wife's  duty  in  this  regard?  In 
general,  what  is  included  in  the  family  support  ? 

306.  What  was  the  common  law  rule  as  to  husband 
and  wife  being  witnesses  for  or  against  each  other?  What 
was  the  reason  of  the  rule?  What  is  the  statutory  rule 
in  your  State? 

307.  Discuss  the  husband's  liability  for  the  wife's 
debts  before  marriage  at  the  common  law. 

308.  What,  in  general,  are  the  statutory  changes  of 
the  husband's  liability  for  his  wife's  ante-nuptial  debts? 

309.  What  was  the  common  law  rule  of  the  hus- 
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band's  liability  for  the  wife's  debts  after  marriage?  Give 
the  reason  of  the  rule.  Discuss  the  wife's  disabilities  at 
the  common  law. 

310.  Could  husband  and  wife  contract  directly  with 
one  another  at  common  law? 

311.  How  was  the  common  law  doctrine  modified  by 
the  equity  courts  ? 

312.  Give  a  sunmiary  of  the  equity  doctrine  in  re- 
gard to  conveyances  between  husband  and  wife. 

313.  Discuss  the  power  of  the  wife  to  bind  her  hus- 
band as  his  agent.    When  is  her  authority  implied? 

314.  What  is  meant  by  necessaries?  When  may  the 
wife  bind  her  husband  for  necessaries? 

315.  Explain  the  liability  of  the  husband  for  the 
wife's  necessaries  when  they  are  livmg  together. 

316.  Discuss  the  husband's  liability  for  wife's  neces- 
saries when  she  is  living  apart  from  him. 

317.  Give  the  summary  of  the  rules  concerning  the 
husband's  liability  for  the  wife's  acts  as  his  agent. 

318.  Explain  the  husband's  liability  for  the  torts  of 
the  wife  at  common  law.  For  her  crimes.  What  is  the 
modern  statutory  rule? 

319.  What  two  classes  of  property  belonging  to  the 
wife  were  affected  by  her  marriage? 

320.  Discuss  the  effect  of  marriage  upon  the  wife's 
personal  property  in  possession.  Her  choses  in  action. 
What  is  meant  by  reducing  to  possession?  What  was 
the  rule  as  to  the  wife's  paraphernalia? 

321.  What  changes  have  the  modern  statutes  made 
in  the  common  law  rules  as  to  the  wife's  personalty. 
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322.  Discuss  the  effect  of  marriage  ui)on  the  wife's 
real  property  at  common  law. 

323.  Explain  the  wife's  dower  interest  in  the  prop- 
erty of  her  husband.  What  is  the  effect  of  marriage 
upon  the  wife's  realty  under  the  modern  statutes? 

324.  Discuss  fully  the  wife's  property  in  equity. 
How  was  a  separate  equitable  estate  created? 

325.  Mention  some  plirases  that  are  held  sufficient 
to  create  the  separate  equitable  estate. 

326.  Discuss  the  wife's  separate  estate  as  established 
by  modern  statutes. 

327.  Give  a  summary  of  the  modern  legislation  af- 
fecting the  property  of  married  women.  What  are  the 
property  rights  of  the  wife  in  your  State? 

328.  May  the  husband's  vested  rights  in  his  wife's 
property  be  impaired  by  legislation?  How  may  the  wife 
charge  her  separate  property  for  family  supplies  ?  What 
is  necessary  for  a  married  woman  to  carry  on  a  business 
in  your  State? 

Chapter  III. 

329.  How  is  separation  distinguished  from  divorce? 
How  far  are  separation  deeds  recognized  in  your  State? 

330.  When  the  wife  is  abandoned  by  her  husband, 
are  her  powers  to  contract  and  sue  enlarged  ? 

331.  What  three  sorts  of  divorces  are  recognized  by 
law? 

332.  Define  and  discuss  a  divorce  of  nullity. 

333.  What  is  meant  by  a  divorce  absolute  or  "a 
vinculo?"    What  is  the  chief  ground  for  granting  this 
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divorce?    What  other  grounds  are  given  in  some  States? 
In  your  State? 

334.  What  is  meant  by  a  partial  divorce,  or  divorce 
from  bed  and  board?  What  are  the  grounds  for  grant- 
ing this  divorce  in  New  York?  Is  a  partial  divorce 
granted  in  your  State? 

335.  What  defenses  may  be  made  to  a  suit  for  a  di- 
vorce? Define  and  explain  connivance,  collusion,  con- 
donation, recrimination. 

336.  Discuss  the  effect  of  an  absolute  divorce  on  tha 
property  rights  of  the  parties.  What  is  the  effect  of  a 
partial  divorce  on  the  property  rights  of  the  parties? 

337 .  Define  and  discuss  alimony. 

338.  How  may  divorces  be  impeached?  Who  may 
question  the  validity  of  a  divorce? 

Part  II.     Parent  and  Child. 

339.  What  may  be  said  of  parent  and  child  as  a  do- 
mestic relation? 

340.  Define  and  distinguish  between  legitimate  and 
illegitimate  children.  What  fixes  the  domicile  of  a 
child? 

341.  Explain  what  is  meant  by  adoption,  and  give 
the  statutory  requirements  for  adopting  a  child  in  your 
State. 

342.  What,  in  general,  are  the  duties  of  the  parent 
to  legitimate  children?  Define  and  discuss  the  duty  of 
maintenance;  of  protection;  of  education. 

343.  When  is  the  father  bound  for  the  debts  or  con- 
tracts of  his  child?    When  is  the  child  supposed  to  sup- 
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ply  his  own  necessaries?  Can  the  child  bind  the  parent 
for  necessaries  when  ajway  from  home  without  the  con- 
sent of  the  parent? 

344..  What  is  said  of  the  right  of  the  parents  to  con- 
trol theii'  children  ? 

345.  Discuss  the  parents'  power  of  correcting  the 
child. 

346.  Which  of  the  parents,  at  common  law,  has  the 
primary  right  to  the  custody  of  the  children?  How  is 
custody  regulated  by  statute?  Which  parent  is  entitled 
to  custody  in  case  of  divorce?  How  may  parents  relin- 
quish this  right? 

347.  Is  the  parent  entitled  to  the  service  and  earn- 
ings of  the  child?  For  how  long?  May  the  right  be 
waived?    Discuss  fullj\ 

348.  What  right  has  the  parent  to  the  child's  sep- 
arate property? 

349.  Discuss  the  parents'  right  of  action  for  injuries 
to  the  child.  Upon  what  is  the  action  founded?  Was 
there  an  action  at  common  law  for  the  instantaneous 
death  of  the  child?    Is  there  now? 

350.  For  what  torts  of  the  child  is  the  parent  re- 
sponsible?   Discuss  fully. 

351.  What  may  be  said  of  the  duty  of  children  to 
the  parents?  Are  children  bound  to  support  indigent 
parents  ? 

352.  What  is  meant  by  emancipation  of  the  child? 
How  is  it  done,  and  what  is  the  effect  of  emancipation? 

353.  What  may  be  said  of  voluntary  gifts  and  con- 
veyances between  parent  and  child  ? 
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354.  Discuss  the  status  and  rights  of  illegitimate 
children  at  the  common  law.  Could  they  inherit?  What 
changes  have  modern  statutes  made  in  this  rule? 

Part  III.    Guardian  and  Ward. 

355.  What  is  meant  by  persons  in  loco  parentis? 

356.  How  does  guardianship  arise? 

357.  Discuss  guardianship  at  common  law,  and  dis- 
tinguish between  guardians  by  nature,  for  nurture,  and 
in  socage.  What  power  did  the  lord  chancellor  have  as 
a  guardian? 

358.  Discuss  fully  the  origin  of  guardianship  in  the 
United  States.  What  difference  between  chancery, 
testamentary  and  probate  guardianship?  Has  the 
chancery  court  jurisdiction  where  special  probate  courts 
have  been  established? 

359.  Who,  in  general,  is  the  natural  guardian  of  a 
child? 

360.  Howdoes  the  guardian  get  his  authority?  How 
is  he  specially  appointed?  When  may  the  father  or 
mother  appoint  a  guardian  for  his  or  her  minor  children? 
How  is  testamentary  guardianship  regulated? 

361.  When  does  the  court  appoint  the  guardian? 
Discuss  the  usual  method  of  appointing  by  the  court. 
When  may  the  child  select  his  own  guardian?  Is  a  bond 
required  of  the  guardian? 

362.  In  general,  what  coijirt  has  jurisdiction  to  ap- 
point? 

363.  What  discretion  has  the  court  in  appointing  a 
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proper  guardian?    What  preference  is  given  the  par- 
ents and  next  of  kin  by  statute  in  your  State? 

364.  Are  the  rights  of  a  guardian  properly  ap- 
pointed and  acting  within  his  authority  superior  to  the 
wishes  of  a  parent?  How  may  the  right  of  the  guardian 
be  restrained? 

365.  What,  in  general,  are  the  duties  of  a  guardian 
as  to  the  person  of  his  ward?  Do  the  guardian's  duties 
continue  if  the  ward  has  no  property? 

366.  What  is  the  guardian's  duty  as  to  the  ward's 
property?  JNIay  the  guardian  become  personally  lia})le 
for  loss  of  the  ward's  property?  What  should  the 
guardian  do  with  the  surplus  of  the  ward's  property? 
How  are  investments  of  the  ward's  property  regulated 
in  some  States? 

367.  Discuss  fully  when  and  how  the  guardian  may 
sell  the  ward's  real  property. 

368.  When  is  the  guardian  required  to  account  to 
the  court  as  to  the  condition  of  the  ward's  estate?  ]May 
intermediate  accounts  be  inquired  into  afterward  ?  ^lay 
a  final  account  be  opened  after  once  approved? 

369.  When  and  how  is  the  guardian's  authority  ter- 
minated? For  what  reasons  may  a  guardian  be  re- 
moved before  the  expiration  of  the  ward's  minority? 

370.  What  provision  is  made  for  compensating 
guardians  in  your  State? 

371.  What,  in  general,  are  the  rights  of  the  ward 
to  restrain  and  call  the  guardian  to  account  during  the 
continuance  of  the  guardianship?  Can  the  guardian 
bind  the  ward  outside  of  the  scope  of  his  general  powers? 
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What  is  said  as  to  gifts  or  conveyances  from  ward  to 
guardian?    What  is  a  guardian  ad  litem? 

372.  Discuss  fully  the  relation  of  teacher  and  pupil. 

When  is  the  teacher  liable  for  correcting  a  pupil?    Does 

the  teacher's  authority  extend  to  acts  outside  of  the 

school-room? 

Part  IV.     Infancy. 

373.  Who  are  infants?  What  is  the  age  of  majority 
in  your  State? 

374).  What  are  some  of  the  general  disabilities  of 
infants  ? 

375.  Discuss  the  infant's  liability  for  crimes.  Under 
what  age  is  a  child  incapable  of  committing  crime? 

376.  What  is  the  test  of  an  infant's  capacity  to  tes- 
tify as  a  witness  ? 

377.  What  is  the  capacity  of  an  infant  to  make  a 
will  at  common  law?    By  statute  in  your  State? 

378.  Discuss  void  and  voidable  contracts  of  an  in- 
fant.   What  contracts  of  an  infant  are  binding? 

379.  Discuss  the  infant's  necessaries.  When  is  he 
liable  for  necessaries?  Does  the  doctrine  of  necessaries 
apply  to  the  infant's  trade  contracts?  What  may  be 
said  of  education  as  a  necessary?  What  is  the  rule  as 
to  the  infant's  written  obligation  given  for  necessaries? 

380.  What  contracts  of  an  infant  are  void?  How 
has  the  older  rule  been  modified? 

381.  Who  may  ratify  or  disaffirm  the  infant's  con- 
tracts? When  may  the  infarit  avoid  the  contract?  What 
is  the  rule  as  to  the  return  of  the  consideration  when  a 
contract  is  avoided  by  an  infant? 
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382.  What  is  meant  by  ratification?  How  may  it 
be  done?    Discuss  fully. 

383.  Give  instances  of  what  constitutes  a  ratifica- 
tion. Of  w^hat  does  not.  Have  the  statutes  of  your 
State  prescribed  any  time  within  which  the  infant  must 
make  his  election  to  avoid?  When  there  is  evidence 
tending  to  show  ratification,  is  it  a  question  for  the  court 
or  the  jury? 

384.  What  is  the  infant's  liability  for  torts  com- 
mitted by  him?  If  the  infant's  tort  is  founded  on  con- 
tract, is  he  liable? 

385.  Is  an  infant  liable  for  false  representations  as 
to  his  age?    Is  this  regulated  by  statute  in  your  State? 

386.  What  is  the  rule  as  to  injuries  and  torts  suf- 
fered by  an  infant?  Does  the  doctrine  of  contributory 
negligence  apply?  What  care  must  the  child  generally 
exercise?  May  a  child  be  so  young  as  to  be  presumed 
incapable  of  exercising  care? 

387.  Will  the  negligence  of  the  parents  or  those  in 
charge  of  the  infant  affect  the  right  to  recover?  What 
difference  exists  in  the  authorities? 

388.  Can  an  infant  sue  in  person  or  by  attorney? 
How  does  an  infant  sue?  Is  an  infant  bound  by  a 
judgment  properly  secured  against  him? 

Part  V.     Master  and  Servant. 

389.  What  may  be  said  of  master  and  servant  as  a 
domestic  relation?  Why  was  it  more  of  a  domestic  rela- 
tion at  common  law  than  at  j^resent? 

390.  What  criticism  of  the  term  master  and  servant 
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does  Professor  Schouler  make?  Is  it  a  natural  rela- 
tion? What  can  you  say  of  its  origin?  In  what  way 
could  the  relation  of  master  and  servant  or  employer 
and  employed  be  done  away  with?  Explain  in  what 
way  the  man  who  is  compelled  to  part  with  his  labor 
for  a  price  fixed  by  his  employer  is  more  free  than  the 
slave. 

391.  Discuss  the  classes  of  servants  at  the  common 
law. 

392.  How  was  the  wages  of  servants  fixed  at  the 
early  common  law?  Had  the  master  the  right  to  chas- 
tise the  servant? 

393.  At  common  law,  what  were  the  respective 
rights  and  responsibilities  of  the  master  and  of  the 
servant  ? 

394.  How  does  the  relation  of  master  and  servant 
or  employer  and  employed  arise  under  modern  law? 

395.  What  may  be  said  of  the  formation  of  the 
relation  of  employer  and  employed?  How  may  the 
assent  of  the  employer  to  the  contract  be  implied?  What 
is  the  test  of  the  existence  of  the  relation? 

396.  When  must  the  contract  of  hiring  be  in  writ- 
ing? In  the  absence  of  express  terms  how  may  the 
term  of  the  hiring  be  determined? 

397.  How  is  the  relation  terminated?  For  what 
reasons  may  the  employer  discharge  the  employe?  Dis- 
cuss each.  For  what  causes  may  the  employe  quit  the 
service  ? 

398.  What  was  the  former  rule  as  to  the  payment 
of  wages  when  the  employe  was  discharged  for  cause 
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by  the  master?  What  is  the  rule  now?  What  is  the 
rule  as  to  recovery  of  wages  when  the  servant  is  wrong- 
fully discharged?    What  remedies  has  the  servant? 

399.  Specify  the  general  duties  of  the  employer  to 
his  employes. 

400.  What  are  the  rights  of  the  employe  under  the 
contract  of  hiring?  What  are  his  liabilities  to  the 
master? 

401.  To  what  extent  is  the  master  liable  to  others 
for  the  torts  of  his  servants  or  employes? 

Questions  given  students  and  candidates  for  admis- 
sion to  the  Ohio  bar  in  1892: 

PERSONAL  RIGHTS. 

1.  "What  do  you  understand  by  the  term  "personal 
rights?" 

2.  Name  the  personal  rights  and  any  subdivisions 
in  tabular  form  or  diagram. 

3.  How  are  personal  rights  guaranteed  to  the  peo- 
ple in  the  several  States? 

4.  Is  there  any  limitation  upon  the  rights  of  a  per- 
son to  use  his  property  as  he  pleases?  If  so,  state  the 
limitation. 

5.  State  the  remedies  (not  punishments)  for  an  in- 
fraction of  the  several  rights  named  in  your  answer  to 
question  No.  2. 

DOMESTIC  RELATIONS. 

1.  How  is  marriage  dissolved  in  Ohio?  Give  five 
reasons  in  law  for  such  dissolution. 
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2.  At  what  age  can  persons  marry  in  Ohio,  and 
under  what  age  must  consent  be  obtained  of  parents 
or  guardian? 

3.  When  may  the  probate  court  remove  any 
guardian  ? 

4.  Give  the  classes  into  which  servants  were  divided 
under  the  common  law. 

5.  Does  the  relation  of  parent  and  child  imply  any 
authority  of  agency  by  which  the  parent  can  act  for 
the  child  or  the  child  for  the  parent  without  special 
appointment  or  authority?     Give  reason  for  answer.* 

*  Students  will  take  notice  that  many  points  covered  in  this 
book  are  regulated  by  statute  in  the  several  States.  And  as  it 
is  impossible  in  a  work  of  this  character  to  notice  every  local 
statute,  attention  has  been  called  in  the  text  and  in  the  questions 
to  such  rules  as  are  cliicfly  statutory,  that  the  student  may  as^ 
certain  what  the  statutes  of  his  State  have  determined  the  law  to 
be.  Each  student  preparing  himself  for  active  practice  should 
make  a  note  of  these  points  and  then  by  reference  to  the  statutes 
add  to  the  text  the  statutory  rule  in  liis  particular  State. 
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CASES  ON  PERSONAL  RIGHTS  AND 
THE  DOMESTIC  RELATIONS. 


PERSONAL  RIGHTS. 

CHAPTER   I. 

DUE  PROCESS  OF  LAW  DEFINED  AND  ILLUSTRATED.* 

PETER  KUNTZ,  APPT.,  v.  MAHLON  SUMTION. 
Indiana  Supreme  Court,  ( — Ind. — )  2  L.  B.  A.  655.     1889. 

Appeal  from  the  judgment  of  the  Circuit  Court  of  Randolph 
County,  sustaining  a  demurrer  to  a  complaint.    Reversed. 

Elliot,  Ch.  J.,  delivered  the  opinion  of  the  court : 

The  Board  of  Equalization  of  Randolph  County  entered  an 
order  reading  thus :  ' '  On  motion,  the  board  increased  the  assess- 
ment of  Peter  Kuntz  on  personal  property  $20,000."  Prior  to 
the  meeting  of  the  board  Kuntz  had  listed  his  property  for  taxa- 
tion. He  was  subpoenaed  before  the  board,  and  testified  as  a 
witness,  but  did  so  under  protest. 

We  have  given  to  the  principal  question  in  this  case  much  and 
careful  study,  and  we  are  compelled  to  hold  that  the  statutory 
provisions  concerning  the  authority  of  the  county  board  of  equal- 
ization to  increase  the  valuation  of  the  property  of  an  individual 
listed  by  him  for  taxation  are  unconstitutional.  We  limit  our 
decision  to  this  point,  and  mark  the  limit  as  distinctly  and  defi- 
nitely as  we  can.  We  do  not  affirm  that  the  provisions  of  the 
statute  conferring  authority  upon  the  county  board  to  change 
the  general  levy  are  invalid,  nor  do  we  affirm  that  they  are  in- 
valid in  so  far  as  they  confer  authority  to  make  orders  affecting 
the  taxpayers  generally.    We  do,  however,  affirm  that  they  are 

*  Read  in  this  connection  Sees.  263-280,  Vol.  8,  Cyclopedia  of  Law. 
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invalid  in  so  far  as  they  assume  to  confer  authority  upon  the 
board  to  conclusively  change  the  valuation  placed  upon  property 
by  an  individual  taxpayer,  or  to  add  property  to  his  list.  We  are 
satisfied  that  the  statute  is  in  conflict  with  the  Constitution,  for 
the  reason  that  it  assumes  to  confer  authority  upon  the  board 
to  add  to  a  citizen's  taxes  without  giving  him  an  opportunity  to 
be  heard,  and  thus  denies  him  due  process  of  law. 

Our  judgment  is  that  after  a  citizen  has  listed  his  property 
no  change  in  the  list  can  be  compulsory  made  by  an  officer  or 
tribunal  whose  decision  is  final,  until,  by  due  process  of  law,  he 
has  had  an  opportunity  to  vindicate  the  correctness  of  his  list,  or 
resist  an  attempt  to  increase  the  valuation.  The  presumption  is 
that  men  obey  the  law  and  act  in  good  faith,  and  under  this  long 
settled  rule  it  must  be  held  that,  until  the  contrary  is  shown,  the 
taxpayer  is  entitled  to  have  his  list  accepted  as  correct  and  just. 
The  contrary  cannot  be  legally  and  conclusively  shown,  unless 
he  has  an  opportunity  to  be  heard,  and  this  opportunity  he  can- 
not have  unless  notice  is  given  him  before  a  conclusive  decision 
is  made.  The  statute  does  not  provide  for  notice  to  taxpayers 
whose  taxes  it  is  proposed  to  increase ;  and  this  infirmity  destroys 
it  in  so  far  as  it  affects  such  citizens.  It  is  not  enough  that  in 
fact  the  taxpayer  does  have  some  notice  or  information,  for  the 
law  must  provide  for  notice,  or  else  no  legal  notice  can  be  given. 
A  man  may  be  subpoenaed  as  a  witness  in  an  action  pending 
against  him,  but  unless  he  is  summoned  or  notified  as  a  party 
under  some  law  authorizing  a  summons  or  a  notice  the  proceed- 
ings are  utterly  void.  A  man  may  be  served  with  a  written  no- 
tice that  a  petition  for  a  ditch  is  pending,  but,  if  there  is  no  law 
authorizing  notice,  it  will  be  unavailing.  A  notice  not  author- 
ized by  law  is  in  legal  contemplation  no  notice.  We  do  not  assert 
that  the  proceedings  would  be  void  where  there  is  some  notice, 
although  not  given  in  strict  conformance  to  law;  for  we  know 
that  a  defective  notice,  assumed  to  be  given  under  a  statute,  will 
be  sufficient  to  uphold  jurisdiction  as  against  a  collateral  attack. 
Montgomery  v.  Wasem,  13  West  Rep.  300,  15  N.  E.  Rep.  795; 
Hume  V.  Conduitt,  7G  Ind.  598. 

But  there  must  be  an  assum^ption  of  the  right  to  give  notice, 
and  there  must  be  some  law  authorizing  this  assumption.  At 
all  events,  there  must  be  color  of  right,  and  without  a  law  author- 
izing a  notice  there  can  be  none.    We  approve,  as  fully  as  Ian- 
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giiage  can  do,  the  doctrine  of  former  decisions,  that  the  Legisla- 
ture has  ample  authority  to  prescribe  what  the  notice  shall  be. 
Johnson  v.  Lewis,  115  Ind.  490,     .     .     . 

We  affirm,  too,  that  whether  the  notice  is  by  publication  or 
personal  service,  it  will  sustain  jurisdiction,  providing  there  is 
back  of  it  some  law  providing  for  notice.  While  affirming  these 
various  propositions,  we  also  affirm  that,  where  individual  prop- 
erty rights  are  affected,  there  must  be  provision  for  notice  made 
by  law  before  there  can  be  a  final  and  conclusive  adjudication. 
Only  the  law  can  prescribe  the  form  of  the  notice,  and  the  law 
must  provide  for  it.  Where,  therefore,  individual  rights  are  con- 
cerned, and  the  matter  is  one  upon  which  a  party  is  entitled  to 
be  heard,  a  proceeding  conclusively  and  finally  disposing  of  in- 
dividual property  rights  will  be  void,  unless  founded  upon  a 
law  providing  for  notice  of  some  kind.  Where  the  matter  to  be 
decided  is  one  of  pure  discretion,  and  the  tribunal  decides  upon 
its  own  judgment,  unaided  by  evidence,  the  notice  is  not  essen- 
tial.   State  V.  Johnson,  3  West  Rep.  692 ;  105  Ind.  463.     .     .     . 

But  in  adding  to  the  property  listed  by  the  taxpayer,  or  in 
increasing  the  valuation  put  upon  listed  property  by  him,  a  board 
of  equalization  does  not  exercise  arbitrary  power  or  unrestricted 
discretion.  On  the  contrary,  it  must  be  guided  by  the  law  and 
the  facts,  and  has  no  right  to  add  to  the  list  of  the  taxpayer  prop- 
erty he  does  not  own,  nor  has  it  authority  to  increase  the  valua- 
tion of  property  without  giving  the  taxpayer  legal  notice — thus 
affording  him  an  opportunity  to  adduce  evidence  or  furnish  in- 
formation. It  is  a  serious  matter  to  charge  a  person  with  fraudu- 
lently or  falsely  listing  his  property ;  and  to  add  to  his  list,  or  to 
increase  the  valuation  of  property,  imposes  upon  him  a  burden, 
for  it  deprives  him  of  property  in  the  form  of  money.  That 
notice  is  required  in  all  cases  where  individual  property  rights 
are  involved,  and  the  matter  is  not  one  of  pure  discretion,  has 
been  again  and  again  decided  by  our  own  and  other  courts. 
Strosser  v.  Fort  Wayne,  Loo  Ind.  443.     .     .     . 

That  the  notice  must  be  authorized  by  law  is  affirmed  by  many 
cases.  The  rule  is  thus  stated  in  one  case:  "It  is  not  enough 
that  the  owners  may  by  chance  have  notice,  or  that  they  a^  a 
matter  of  favor  have  a  hearing.  The  law  must  require  notice  to 
them,  and  give  them  a  right  to  a  hearing,  and  an  opportunity 
to  be  heard."    Stuart  v.  Pabner,  74  N.  Y.  188.     .     .    . 
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Thus  far  we  have  proceeded  upon  the  assumption  that  the 
statute  does  not  provide  for  notice  to  the  individual  taxpayer 
whose  list  is  to  receive  additions,  or  whose  valuation  is  to  be  in- 
creased; and  if  this  assumption  cannot  be  made  good,  our  rea- 
soning is  invalid.  It  is,  however,  not  difficult  to  prove  the  valid- 
ity of  our  assumption.  The  statute  itself  supplies  the  requisite 
proof.  It  does  provide  notice  sufficient  for  two  classes  of  judg- 
ments, but  for  no  others.  It  provides  for  notice  sufficient  for 
all  general  changes  in  the  levy,  and  sufficient  as  to  all  who  have 
complaints  to  make;  and  over  these  matters  jurisdiction  arises 
when  the  notice  is  given  as  the  statute  directs.  But  there  is  no 
provision  for  notice  to  the  individual  taxpayer  whose  list  is  to 
be  added  to  or  whose  valuation  is  to  be  increased.  Its  provisions 
on  the  subject  of  notice  are  these:  "Two  weeks'  previous  notice 
of  the  time,  place  and  purpose  of  such  meeting  shall  be  given 
by  the  county  auditor  in  some  newspaper  of  general  circulation, 
printed  and  published  in  the  county ;  or  if  no  newspaper  be  pub- 
lished in  the  county,  then  by  posting  up  notices  in  three  public 
places  in  each  township  in  the  county."  See.  6397,  Rev.  Stat. 
1881. 

This  notice,  it  is  obvious,  cannot  require  every  taxpayer  in  the 
county  to  be  in  attendance  at  the  meeting  of  the  board  to  see 
that  no  additions  are  made  to  his  list.  As  additions  to  his  list 
affect  him  as  an  individual,  he  is  entitled  to  notice  as  an  indi- 
vidual. He  is  not  within  the  scope  of  the  statute,  since  he  is  not 
bound  to  assume  that  there  will  be  any  change  in  the  verified 
list  given  by  him  to  the  assessor.  His  rights  are  distinct  from 
those  of  the  public,  and  from  the  rights  of  those  persons  who  have 
complaints  to  make.  Those  who  believe  themselves  wronged  by 
having  property  listed  to  them  which  they  do  not  own,  or  who 
believe  that  their  property  has  been  overhauled,  are  actors ;  they 
move,  they  take  the  initiatory  step,  and  they  must  come  before 
the  board  under  the  notice  prescribed  by  the  statute.  But  with 
the  taxpayer  whose  assessment  is  to  be  increased  it  is  otherwise. 
He  is  not  the  actor ;  he  does  not  take  the  initiatory  step ;  but, 
on  the  contrary,  he  is  passive  and  inactive  until  brought  before 
the  board  by  notice.  He  is  not  under  any  legal  obligation  to 
move  until  notice  comes  to  him.  Indeed,  he  cannot  move  if  he 
is  content  with  his  list  and  assessment,  for  there  is  nothing  for 
him  to  do. 
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The  taxpaj^er  who  has  a  complaint  to  make  occupies  a  position 
very  similar  to  that  of  the  plaintiff  in  an  ordinary  action,  while 
the  person  whose  taxes  are  to  be  increased  is  in  a  position  very 
like  that  of  a  defendant.  We  must  hold  that  a  taxpayer  is  entitled 
to  notice,  or  else  we  must  hold  that  he  is  bound,  at  his  peril,  to 
keep  vigilant  watch  of  the  proceedings,  lest  property  he  does  not 
own  be  assessed  to  him,  or  the  valuation  of  his  listed  property  be 
increased.  In  the  absence  of  notice  to  him  as  an  individual,  he 
is  not  bound  to  exercise  any  such  vigilance.  Claybaugh  v.  Balti- 
more &  0.  R.  Co.,  108  Ind.  262.     .     .     . 

It  would  be  almost  as  unjust  to  compel  such  a  taxpayer  to  be 
constantly  on  the  watch  during  the  meetings  of  the  board  as  to 
compel  a  defendant  who  has  failed  to  pay  a  note,  violated  a  cov- 
enant, or  committed  a  trespass  to  watch  the  dockets  of  the  court 
during  term  time.  The  notice  does  no  more  than  inform  the 
public  that  the  board  will  be  in  session  at  a  designated  time  and 
place,  and  no  one  is  bound  to  act  upon  the  notice  further  than 
to  present  complaints  or  resist  general  changes  in  the  levy.  Cer- 
tainly no  one  is  bound  to  know  that  a  complaint  will  be  pre- 
ferred against  him  affecting  his  individual  rights.  If  one  tax- 
payer is  bound  to  keep  watch  during  the  session  of  the  board, 
so  are  all,  and  the  result  would  be  that  the  meetings  of  the  board 
would  be  thronged  with  taxpayers,  or  else  their  rights  be  at  the 
mercy  of  the  board. 

The  organic  law  to  which  all  statutes  must  yield  does  not  intend 
that  such  a  thing  shall  ever  occur,  for  it  requires  notice  to  each 
person  whose  individual  property  rights  may  become  the  subject 
of  investigation  and  final  adjudication.  This  is  a  fundamental 
principle,  ruling  all  the  departments  of  government.  A  decision 
of  a  judicial  nature,  conclusively  deciding  upon  individual  prop- 
erty rights  of  a  citizen,  and  imposing  a  burden  upon  him,  can 
only  be  given  in  a  proceeding  of  which,  before  a  final  and  conclu- 
sive judgment  is  reached,  the  citizen  has  notice ;  for  without  such 
notice  there  cannot  be  due  process  of  law.  A  decision  not  final, 
but  subject  to  review,  may  not  necessarily  require  notice ;  but  a 
final  decision  must  be  based  on  a  notice  provided  for  by  law. 

Judgment  reversed  with  instructions  to  overrule  the  demurrer 
to  the  complaint.* 

*  Other  decisions  in  regard  to  notice  being  necessary  to  constitute 
"due  process  of  law"  are: 
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It  is  a  fundamental  principle  that  before  a  person  can  be  deprived 
of  a  right,  even  by  judicial  suit,  he  must  have  notice,  and  reasonable 
opportunity  to  be  heard  in  defense  of  his  rights.  Shove  v.  Manitowoc, 
57  Wis.  5. 

The  legislature  cannot  confer  power  on  a  board  to  proceed  without 
notice,  since  this  would  infringe  that  provision  of  the  Constitution 
which  declares  that  no  man  shall  be  deprived  of  his  property  without 
due  process  of  law.     State  v.  Lindell  Hotel  Co.,  9  Mo.  App.  455. 

Notice  or  means  of  knowledge  is  an  essential  element  in  every  pro- 
ceeding which  affects  rights  of  persons  or  property.  Philadelphia  v. 
Miller,  49  Pa.  St.  448. 

A  law  imposing  an  assessment  for  a  local  improvement  without  no- 
tice to,  and  a  hearing,  or  an  opportunity  to  be  heard,  on  the  part  of 
the  owner  of  the  property  to  be  assessed,  has  the  effect  to  deprive  him 
of  his  property  without  "due  process  of  law,"  and  is  unconstitutional. 
Stuart  V.  Palmer,  74  N.  Y.  183. 


RE  MICHAEL  GANNON. 
(—  R.  I.  —)  5  L.  B.  A.  359.    1889. 

Petition  for  writ  of  habeas  corpus  from  Providence  County. 
Writ  granted. 

The  petition  was  presented  by  Michael  Doyle,  as  guardian  of 
the  person  and  estate  of  ]\Iichael  Gannon,  to  obtain  the  latter 's 
release  from  the  Butler  Hospital  for  Insane,  where  he  was  eon- 
fined  as  an  insane  person  under  the  provisions  of  Sees.  11  and 
12  of  Chapter  74  of  the  Public  Statutes  of  Rhode  Island. 

Per  Curiam:  This  is  a  petition  preferred  by  the  petitioner, 
as  guardian  of  the  person  and  estate  of  Michael  Gannon,  and  in 
behalf  of  said  Gannon,  for  his  delivery  from  confinement  in  the 
Butler  Hospital  for  the  Insane.  Said  Gannon  was  committed 
to  said  hospital  upon  the  application  of  his  wife,  before  the  ap- 
pointment of  the  petitioner  as  his  guardian,  and  is  detained  there 
under  Pub.  Stat.  R.  I.  Chap.  74,  Sees.  11  and  12. 

Section  11  authorizes  the  confinement  of  insane  persons  in  in- 
stitutions for  the  insane  within  the  State  by  their  parents  or 
guardians,  and,  if  they  have  none,  by  their  relatives  and  friends, 
subject  to  the  proviso  that  the  superintendent  shall  not  receive 
any  person  "without  a  certificate  from  two  practicing  physicians 
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of  good  standing,  known  to  him  as  such,  that  such  person  is 
insane. ' ' 

Section  12  provides  that  the  person  so  committed  may  be  law- 
fully received  and  detained  until  discharged  in  one  of  the  modes 
provided  in  said  chapter,  none  of  which,  however,  can  be  resorted 
to  by  the  person  confined  directly,  as  of  right,  in  his  own  behalf. 

The  petitioner  contends  that  these  sections  are  void,  because 
they  are  in  conflict  with  the  Constitution  of  the  State,  art.  1,  sec. 
10,  and  with  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States.  "We  will  consider  the  question,  under  said  amend- 
ment, the  pro\asion  of  the  State  Constitution  being  narrower  in 
its  scope,  unless  extended  by  construction.  The  special  clause 
referred  to  in  the  fourteenth  amendment  is  this:  "Nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law."  The  contention  is  that  sections  11  and  12 
of  chapter  74  deprive  the  persons  committed  under  them  of  their 
liberty  without  due  process  of  law.  Without  attempting  to  de- 
fine the  exact  meaning  of  the  phrase  "due  process  of  law,"  it 
suffices  for  the  present  inquiry  to  say  that  it  means  at  least  some 
legal  procedure  in  which  the  person  proceeded  against,  if  he  is 
to  be  concluded  thereby,  shall  have  an  opportunity  to  defend 
himself.  The  sections  of  chapter  74  referred  to  do  not  provide 
such  a  procedure.  The  only  safeguard  against  an  improper  com- 
mitment which  they  afford  is  the  certificate  of  two  practicing 
physicians  of  good  standing — a  certificate  which  may  be  given 
entirely  ex  parte.  We  are  not  prepared  to  say  that  even  so  the 
sections  would  be  void  if  they  w^ere  intended  simply  for  tem- 
porary detention,  preliminary  to  or  pending  a  proper  judicial 
inquiry. 

The  right  of  personal  liberty  is  to  be  reasonably  understood, 
and  there  are  many  restraints  which  are  allowed  as  consistent 
with  it.  Thus  the  passengers  and  crew  of  a  ship  are  liable  to 
restraints  other  than  those  which  are  merely  incident  to  their 
position  on  shipboard.  They  must  submit  to  such  restraints  as 
are  necessary  for  due  discipline  and  general  safety.  So  a  man 
who  attends  a  religious  meeting  is  bound  to  observe  the  decoriun 
appropriate  thereto,  or  he  may  be  arrested  and  removed;  the 
man  who  is  committing  or  has  committed  crime  may  be  taken  into 
custody  and  held  for  trial ;  children  may  be  confined  for  instruc- 
tion or  punishment;  sick  people  in  the  deliriiun  of  fever,  may 
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be  held  on  their  beds  by  force ;  and  lunatics,  who  are  dangerous 
to  themselves  or  others,  may  be  shut  up  in  the  dangerous  periods 
of  their  lunacy.  The  restraints  in  these  instances  are  simply  such 
as  are  appropriate  to  the  occasions  for  them,  or  necessary  to 
public  justice  or  security.  In  these  and  other  such  instances, 
too,  the  writ  of  habeas  corpus,  or  civil  action  for  damages,  is  an 
effectual  remedy  for  any  abuse  or  excess  in  the  restraints  im- 
posed. See  Cooley,  Const.  Lim.  339,  340,  for  other  instances  of 
permissible  restraint. 

The  counsel  for  the  respondents  direct  our  attention  to  the 
cases  of  Re  Oakes  (Supreme  Judicial  Court  of  Mass.  Jan.  1845), 
8  Reporter,  122,  and  Denny  v.  Tyler,  3  Allen,  225.  In  the  former 
case  an  aged  married  man  was  committed  to  an  insane  asylum 
by  his  son.  On  habeas  corpus  for  his  release  the  court  held  that 
a  person  who  is  insane  or  delirious  may  be  confined  or  restrained 
of  his  liberty  by  his  family  or  others  to  such  extent,  or  for  such 
time,  as  may  be  necessary  to  prevent  injury  to  himself  or  others, 
and  that  the  restraint  may  be  in  his  own  house  or  in  a  suitable 
asylum. 

In  the  second  case  a  married  woman  was  committed  to  an  in- 
sane asylum  by  her  husband  for  care  and  treatment,  and  the 
court  held  that  she  was  not  entitled  to  be  discharged  on  habeas 
corpus,  so  long  as  the  asylum  was  well  managed,  and  she  was  sub- 
jected to  no  unusual  restraint  or  improper  treatment,  and  her 
remaining  would  tend  to  her  recovery. 

The  commitment  in  both  cases  was  to  a  private  hospital.  In 
the  first,  the  court  found  that  the  person  confined  was  insane  after 
full  inquiry  into  the  facts  on  testimony ;  in  the  second,  the  fact 
of  insanity  does  not  seem  to  have  been  disputed.  It  does  not  ap- 
pear in  either  case  that  the  person  confined  was  detained  under 
any  statute  whose  constitutionality  was  questioned,  or  which  pre- 
cluded inquiry  into  the  question  of  insanity  on  habeas  corpus. 

The  peculiarity  of  our  statute  is  this :  that,  if  said  sections  11 
and  12  be  constitutional,  any  person  committed  under  section  11 
may  "be  lawfully  received  and  detained"  under  section  12  until 
he  is  discharged  by  one  of  the  modes  provided  by  said  chapter  74. 
He  cannot  be  discharged  on  wnit  of  habeas  corpus,  if  the  sections 
be  constitutional,  since  the  proper  function  of  the  writ  of  habeas 
corpus  is  simply  to  discharge  persons  who  are  unlawfully  re- 
strained.   The  modes  of  discharge  provided  by  chapter  74  are  not 
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modes  which  can  be  initiated  or  pursued  by  the  persons  confined, 
but  depend  on  the  will  and  action  of  others.  The  persons  con- 
fined may  be  removed  from  the  institution  where  they  are  con- 
fined by  the  persons  who  have  placed  them  there,  or  by  the  per- 
sons who  have  voluntarily  become  liable  for  the  expenses  of  keep- 
ing them  there  (section  13)  ;  or  the  superintendent  may  discharge 
them  on  the  application  of  any  relative  or  friend,  with  the  writ- 
ten approval  of  the  visiting  committee  of  trustees  (section  14). 
The  only  other  mode  is  by  a  commission  appointed  by  a  justice  of 
the  supreme  court  to  inquire  into  the  question  of  sanity,  and  re- 
port thereon,  and  by  the  action  of  the  justice  on  such  report.  Sec- 
tions 15-18,  29.  Such  commission,  however,  is  to  be  appointed, 
not  at  the  instance  of  the  person  confined,  but  only  on  application 
of  some  other  person,  who,  unless  applying  under  section  29,  is 
required,  before  the  appointment,  to  pay  or  secure  the  payment 
of  the  expenses,  which  are  sometimes  onerous.  And,  moreover,  it 
is  provided  in  express  terms  that  no  notice  of  the  pendency  of 
the  inquiry  before  the  commission  shall  be  served  upon  the  per- 
son confined,  and  that  such  person  shall  not  have  the  right  to 
confer  with  counsel,  to  produce  evidence,  or  be  present  at  the 
inquisition.  The  report  of  such  commission  may  be  more  worthy 
of  credit  than  the  mere  certificate  of  two  physicians;  but,  inas- 
much as  the  person  confined  cannot  himself  initiate  the  proceed- 
ings, or  take  part  in  them  in  any  way  when  initiated  by  another, 
we  do  not  see  how  it  relieves  sections  11  and  12  of  the  objection 
that  their  effect  is  to  deprive  the  persons  confined  under  them 
of  their  liberty  without  due  process  of  law.  It  is  not  enough  to 
answer  that  the  persons  are  insane,  since  whether  they  are  insane 
is  the  very  question  which  ought  to  be  determined  before  they  are 
so  completely  confined  as  not  any  longer  to  have  power  to  insti- 
tute proceedings  for  their  own  relief,  or  to  be  heard  and  adduce 
evidence  in  their  own  behalf. 

The  petitioner  cites  Portland  v.  Bangor,  65  Me.  120,  and  Un- 
derwood V.  People,  32  Mich.  1.  The  first  named  was  the  case 
of  an  alleged  able-bodied  vagrant,  committed  to  the  workhouse 
pursuant  to  a  statute  of  Maine,  by  warrant  of  two  overseers  of 
the  poor  on  an  ex  parte  hearing.  The  court  held  the  commitment 
void  under  the  Fourteenth  Amendment,  because  made  without  a 
judicial  investigation  first  had,  to  ascertain  whether  the  charge 
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against  the  person  committed  was  true,  and  without  giving  said 
person  an  opportunity  to  be  heard. 

The  ease  of  Underwood  v.  People,  involved  the  constitutionality 
of  a  statute  of  Michigan.  The  statute  provided  that  when,  in  a 
trial  for  murder,  the  defense  of  insanity  is  set  up,  the  jury,  if 
they  acquit  on  that  ground,  shall  so  declare  in  their  verdict,  and 
the  court  shall  sentence  the  accused  to  confinement  in  the  insane 
hospital  of  the  state  prison  until  discharged  by  the  governor  on 
the  certificate  of  the  circuit  judge  of  the  circuit  where  the  trial 
took  place,  and  of  the  medical  superintendent  of  the  state  insane 
asylum,  that  he  is  no  longer  insane,  said  certificate  to  be  given  up 
on  examination  by  them,  after  having  been  summoned  to  make 
it  by  the  prison  inspectors.  The  Supreme  Court  of  Michigan 
held  that  the  statute  was  unconstitutional.  The  reason  more  par- 
ticularly dwelt  upon  by  the  court  was  that  the  proceeding  con- 
templated for  the  discharge  was  not  only  inquisitorial  and  ex 
parte,  but  could  not  be  set  in  motion  except  at  the  will  of  the 
prison  inspectors;  so  that,  practically,  the  liberty  of  the  person 
confined  was  left  to  depend  on  their  pleasure.  The  case  is  closely 
in  point.  In  fact,  we  do  not  see  how  it  differs  essentially  in  the 
respect  noted  from  the  case  at  bar.  And  see  also  State  v.  Ryan, 
70  Wis.  676. 

Our  conclusion  is  that  the  provisions  under  which  the  said 
Michael  Gannon  is  held  are  unconstitutional,  and  that  the  writ 
should  issue* 


*  The  term  "due  process  of  law"  means  a  course  of  legal  proceed- 
ings according  to  those  rules  and  principles  which  have  been  estab- 
lished by  our  jurisprudence  for  the  protection  and  enforcement  of  pri- 
vate rights.  Pennoyer  v.  Neff,  95  U.  S.  714;  Hagar  v.  Reclamation  Dis- 
trict, 111  U.  S.  701. 

It  means  such  an  exertion  of  the  powers  of  government  as  the  set- 
tled maxims  of  law  permit  and  sanction,  and  under  such  safeguards 
for  the  protection  of  individual  rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in  question  belongs.  Bartlett  v. 
Wilson,  4  New  Eng.  Rep.  119;  59  Vt.  23;  Cooley,  Const.  Lim.  356. 

It  means  law  in  its  regular  course  of  administration  through  courts 
of  justice.  Baker  v.  Kelley,  11  Minn.  480;  Rowan  v.  State,  30  Wis. 
129;   State  v.  Becht,  23  Minn.  413. 

The  term  "due  process  of  law"  is  equivalent  to  the  term  "law  of  the 
land"  as  used  in  Magna  Charta,  the  sheet  anchor  of  the  liberty  of  the 
English-speaking  people;   and  "judgment  of  his  peers  and  law  of  the 
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land,"  meant  the  then  existing  constitutional  common  law  of  England, 
which  prescribed  regular  and  consistent  forms  and  methods  of  judicial 
procedure  for  the  administration  of  distributive  justice.  Jensen  v. 
Union  Pac.  R.  R.  Co.  (Utah),  4  L.  R.  A.  725. 

Due  process  of  law  as  adopted  in  the  American  Constitution,  and  as 
understood  in  the  common  law  of  England,  and  by  inheritance  the 
common  law  of  the  several  States,  means  that  a  party  shall  have  his 
day  in  court,  an  opportunity  to  be  heard,  and  a  trial  of  the  right 
claimed  by  the  plaintiff  and  controverted  by  the  defendant,  with  the 
right  of  each  party  to  introduce  evidence  to  establish  his  right  on  the 
part  of  the  one,  or  his  defense  upon  the  part  of  the  other,  followed 
by  a  judgment  of  the  court  upon  the  merits  of  the  controversy.  Hence 
a  statute  which  renders  a  railroad  corporation,  without  any  negligence 
or  fault  on  its  part,  liable  in  damages  to  the  owner  of  live  stock  killed 
by  a  collision  with  a  train  of  cars  while  in  the  lawful  exercise  of  its 
franchise,  and  deprives  such  corporation  of  the  privilege  of  averting 
and  proving  absence  of  negligence  and  wrong  upon  its  part  in  its  de- 
fense, is  in  violation  of  the  14th  Amendment  of  the  United  States  Con- 
stitution.   Jensen  v.  Union  Pac.  R.  R.  Co,  supra. 

Where  life  and  liberty  or  the  title  and  possession  of  property  are 
involved,  due  process  of  law  requires  that  there  be  a  regular  course 
of  judicial  proceedings,  and  that  the  party  to  be  affected  shall  have 
notice  and  an  opportunity  to  be  heard;  but  where  the  taking  of  prop- 
erty is  in  the  enforcement  of  a  tax,  whether  notice  to  him  is  necessary 
depends  upon  the  character  of  the  tax  and  the  manner  in  which  its 
amount  is  determinable.    Hagar  v.  Reclamation  Dist.,  11  U.  S.  701. 

"Due  process  of  law,"  as  applied  to  the  levy  and  collection  of  taxes, 
does  not  imply  or  require  the  right  to  such  notice  and  hearing  as  are 
considered  essential  to  the  validity  of  the  proceedings  and  judgments 
of  judicial  tribunals.  Cincinnati,  Etc.,  R.  Co.  v.  Ky.,  115  U.  S.  321; 
Lent  v.  Tillson,  72  Cal.  404.  So  that  due  process  of  law  does  not  re- 
quire judicial  proceedings  in  the  enforcement  of  a  tax.  McMillen  v. 
Anderson,  95  U.  S.  37. 
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Maryland  Court  of  Appeals,  11  L.  R.  A.  224.    1890. 

Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Bal- 
timore, 

City  dismissing  her  bill  filed  to  enjoin  defendants  from  col- 
lecting a  special  tax  assessed  against  her  property  to  pay  for  the 
improvement  of  the  street  on  which  it  abutted.    Reversed. 
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The  facts  are  stated  in  the  opinion. 

McSherry,  J.,  delivered  the  opinion  of  the  court : 

The  identical  question  arising  on  the  record  now  before  us  has 
been  passed  on  by  this  court  on  several  occasions,  but  is  now  pre- 
sented distinctively  as  a  federal  question.  When  the  validity  of 
Ordinance  No.  98  of  1876,  passed  by  the  Mayor  and  City  Council 
of  Baltimore,  under  the  Act  of  1874,  chap.  218,  was  assailed  in 
Baltimore  v.  Scharf,  54  Md.  499,  a  majority  of  the  judges  who 
heard  that  case  declared  the  ordinance  void,  because,  among  other 
reasons,  it  failed  to  provide  for  notice  to  and  a  hearing  of  the 
owners  of  the  property  bounding  on  the  street  directed  to  be  re- 
paved.  This  municipal  legislation  was  held  to  be  repugnant  to 
the  Organic  Law,  because,  in  effect,  it  took  the  property  of  the 
individual  without  due  process  of  law— without  giving  him  an 
opportunity  to  be  heard  either  before  or  after  the  imposition  of 
the  tax.  A  motion  for  a  re-argument  was  made  and  granted,  and 
three  of  the  five  judges  who  heard  the  re-argument  reversed  the 
former  ruling  and  held  the  ordinance  to  be  free  from  Constitu- 
tional objections.  56  Md.  51.  The  same  result  was  reached  by 
the  same  bare  majority  in  Baltimore  v.  Johns  Hopkins  Hospital, 
56  Md.  1.  This  ruling  has  been  followed  in  Moale  v.  Baltimore, 
61  Md.  224,  Alberger  v.  Baltimore,  64  Md.  1. 

Ordinance  No.  100,  of  1886,  passed  under  the  Act  of  1874, 
chap.  218,  is  now  assailed  upon  the  ground  that  it  not  only  vio- 
lates the  Declaration  of  Rights  of  Maryland  but  likewise  the 
Fifth  and  Fourteenth  Amendments  to  the  Federal  Constitution. 

By  the  Act  of  1874,  chap.  218,  the  ]\Iayor  and  City  Council  of 
Baltimore  were  authorized  to  provide  by  ordinance  for  the  grad- 
ing, paving  and  curbing  of  any  street  in  the  City  of  Baltimore, 
and  for  assessing  the  cost  of  any  such  work,  in  whole  or  in  part, 
pro  rata,  upon  the  property  abutting  on  such  street,  and  for 
collecting  such  assessment  as  other  city  taxes  are  collected.  By 
Ordinance  No.  100  of  1886,  the  City  Commissioner  was  directed 
to  have  North  Avenue,  between  Pennsylvania  Avenue  and  the 
western  limits  of  the  city,  graded,  paved  and  curbed  in  pursu- 
ance of  the  act  of  1874,  chap.  218,  and  according  to  the  provi- 
sions of  article  47  of  the  Baltimgre  City  Code  so  far  as  the  same 
may  be  applicable,  the  expenses  thereof  to  be  assessed  as  provided 
in  section  34  of  said  article  47,  upon  the  owners  of  property 
bounding  on  said  avenue  in  proportion  to  the  number  of  front 
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feet  owned  by  them  respectively.  Section  34  is  in  these  words, 
viz. :  "After  the  contract  has  been  awarded  as  provided  in  sec- 
tion 32,  the  city  commissioner  shall  impose  a  tax  upon  the  owner 
or  owners  of  property  bounding  on  such  street,  lane  or  alley,  or 
part  thereof  equal  in  amount  to  the  whole  expense  of  the  work 
and  for  collecting  the  same,  being  three  per  centum  of  the  whole 
cost,  except  for  cross  streets ;  and  he  shall  assess  and  lay  the  tax 
upon  the  owner  or  owners  of  property  on  each  side  of  said  street, 
land  or  alley,  or  part  thereof,  of  one-half  of  so  much  of  said 
street,  lane  or  alley  as  may  be  in  front  of  such  property,  except 
for  paving  the  portion  reserved  for  sidewallis,  being  one-fifth  of 
the  whole  width  on  each  side  thereof;  and  the  said  tax  shall  be 
a  lien  upon  such  property."  After  the  work  was  completed 
under  Ordinance  No.  100,  demand  was  made  upon  the  appellant 
for  the  sum  of  $4,639.27  assessed  upon  her  by  the  city  commis- 
sioner for  her  proportion  of  the  cost  of  the  improvement.  She 
thereupon  applied  to  the  Circuit  Court  for  an  injunction  to  re- 
strain the  collection  of  the  tax.  The  court  below  refused  an  in- 
junction and  dismissed  the  bill.  From  that  decree  this  appeal 
has  been  taken.  Now  it  will  be  observed  that  neither  the  Act  of 
1874,  chap.  218,  nor  Ordinance  No.  100,  of  1886,  nor  section  34  of 
article  47  of  the  City  Code,  makes  the  slightest  provision  for  giv- 
ing notice  to  the  parties,  who  may  be  charged  with  the  cost  of 
paving  North  Avenue,  that  the  work  will  be  done  or  that  they 
will  be  assessed  therefor.  No  notice  was  given  them  that  the 
ordinance  would  be  passed,  and  no  notice  was  given  them  that 
it  had  been  passed,  and  no  notice  was  given  them  that  they  had 
been  adjudged  to  pay  the  whole  cost  of  the  improvement;  and 
no  opportunity  was  given  them  to  contest  any  one  of  these  steps 
in  the  proceeding.  The  entire  proceeding,  beginning  with  the 
Act  of  Assembly,  followed  by  the  ordinance  and  the  imposition 
of  a  lien  upon  the  property  bounding  on  North  Avenue  and  upon 
all  other  property  owned  by  abutting  proprietors,  was,  in  the 
strictest  sense  of  the  term,  purely  ex  parte.  No  opportunity 
was  given  to  resist  this  exaction,  either  by  allowing  a  hearing 
before  the  imposition  of  the  tax  or  by  providing  for  an  appeal 
to  a  court  of  law  afterward.  The  first  process  served  upon  the 
citizen  was  a  peremptory  demand  for  the  payment  of  a  burden- 
some lien— a  judgment  in  rem  and  in  personam— imposed  by  a 
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municipal  corporation  without  summons  or  notice  or  warning, 
and  without  even  an  opportunity  to  appeal.  If  this  be  "due 
process  of  law"  the  provisions  of  the  Federal  and  State  Con- 
stitutions and  of  Magna  Charta  itself  are  utterly  meaningless 
and  vain. 

The  Act  of  1874  does  not  of  itself  impose  the  tax  for  paving, 
grading  and  curbing  North  Avenue.  It  does  not  fix  the  amount 
of  that  tax  nor  the  proportion  thereof  to  be  paid  by  the  abut- 
ting owners,  nor  the  standard  by  which  that  proportion  is  to 
be  ascertained.  No  legislative  rule  was  prescribed  which  should 
govern  the  apportionment  of  any  assessment.  It  is  true  that 
from  1782  to  1860,  by  various  Acts  of  Assembly,  and  in  1860 
by  sections  845  and  847  of  article  4  of  the  Code  of  Public  Local 
Laws,  the  front-foot  rule  was  established  by  the  Legislature; 
but  by  the  repeal  of  those  sections  by  the  Act  of  1874,  chapter 
218,  this  rule  was  abrogated,  and  no  other  rule  or  system  of  valu- 
ation was  substituted  therefor.  The  entire  cost  of  the  work,  the 
distribution  of  that  cost  between  the  city  and  adjoining  proprie- 
tors and  the  establishment  of  a  system — whether  by  the  front- 
foot  rule  or  by  reference  to  the  intrinsic  value  of  each  parcel  of 
land  bounding  on  the  street,  or  by  some  other  standard — whereby 
the  proportion  of  each  person  liable  to  contribute  may  be  fixed, 
are  not  prescribed  by  the  Act  of  Assembly,  but  are  left  under  it  to 
the  discretion  of  the  Mayor  and  City  Council  of  Baltimore.  Can 
that  direction  be  lawfully  exercised  by  the  municipality  without 
notice  to  the  individuals  whose  property  rights  are  directly  in- 
volved? In  other  words  are  those  rights,  under  these  condi- 
tions, protected  by  the  provisions  of  the  Federal  and  State  Con- 
stitutions, which  in  substance  declare  that  no  man  shall  be  de- 
prived of  his  life,  liberty  or  property  without  due  process  of 
law? 

Due  process  of  law  is  not  confined  to  judicial  proceedings. 
The  article  of  the  Constitution  is  a  restraint  on  the  legislative  as 
well  as  on  the  executive  and  judicial  powers  of  the  government, 
and  cannot  be  so  construed  as  to  leave  the  Legislature  free  to 
make  any  process  due  process  of  law  by  its  mere  will  and  pleas- 
ure.   Murray  v.  Hoboken  Land  ^  Imp.  Co.,  59  U.  S.  18  How.  272. 

There  would  seem  to  be  no  doubt  that  notice  in  all  such  cases 
as  the  present  is  required  to  constitute  due  process  of  law  and  is 
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essential  to  the  validity  of  the  assessment.  Walston  v.  Nevin, 
128  U.  S.  578 ;  Palmer  v.  McMahon,  133  U.  S.  660.     .     . 

But  it  has  been  suggested  that  the  order  appealed  from  should 
be  affirmed  because,  even  had  opportunity  been  given  to  the  ap- 
pellant to  appear  and  be  heard  before  the  tax  was  imposed,  no 
different  result  could  have  been  reached.  To  this  we  cannot 
agree.  The  constitutional  guaranty  belongs  to  the  individual  by 
right,  and  not  by  the  mere  favor  of  the  Legislature  or  the  suf- 
ferance of  judicial  tribunals.  It  is  the  duty  of  the  courts  to  see 
that  this  right  is  not  invaded  under  any  pretext  whatever  when 
the  subject  is  before  them.  Its  value  as  a  safeguard  would  speed- 
ily dwindle  away,  or,  at  least,  become  exceedingly  precarious,  if 
the  privilege  to  assert  it  were  made  to  depend  upon  the  belief 
or  the  opinion  of  a  judge  that  it  would,  if  asserted,  be  available. 
It  is  a  right  of  which  a  citizen  cannot  be  deprived,  and  he  may 
appeal  to  it  whatever  others  may  think  as  to  the  result  of  such 
an  appeal.  "It  matters  not  upon  the  question  of  the  constitu- 
tionality of  such  a  law  that  the  assessment  has  been  fairly  pro- 
portioned. The  constitutional  validity  of  a  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  by  what  may  by  its 
authority  be  done."    Stuart  v.  Palmer,  74  N.  Y.  183. 

But  we  do  not  admit  that  had  notice  been  given  the  appellant 
it  would  have  been  fruitless.  It  might  well  be  that  she  could 
have  shown  that  she  had  been  improperly  assessed,  and  that  the 
rule  of  front-foot  measurement,  instead  of  an  actual  valuation, 
was  as  unjust  and  arbitrary  as  though  adopted  and  applied  for 
purposes  of  general  taxation.  That  such  a  mode  of  valuation 
would  be  tolerated  for  the  latter  purposes  no  one  will  seriously 
contend. 

In  further  support  of  the  conclusion  which  we  have  reached, 
we  refer  to  the  opinion  delivered  by  Judge  Irving  in  Scharf's 
Case  (54  Md.  499),  and  to  the  dissenting  opinion  filed  by  Chief 
Justice  Alvey  in  the  Johns  Hopkins  Hospital  Case. 

It  follows  from  our  understanding  of  the  case  of  Spencer  v. 
Merchant  (125  U.  S.  345),  that  the  decree  of  the  Circuit  Court 
must  be  reversed  and  the  cause  remanded  that  an  injimction 
may  issue,  because  the  assessment  levied  upon  the  appellant's 
property  is  null  and  void ;  and  it  is  null  and  void,  because  the 
ordinance  made  no  provision  for  notice  to  and  hearing  of  any 
proprietor,  whose  land  adjoined  North  Avenue,  upon  the  ques- 
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tion  what  proportion  of  the  tax  should  be  assessed  upon  his  land. 
Decree  reversed,  and  cause  remanded. 
Robinson  and  Bryant,  J  J.,  dissent.* 


*  Due  process  of  law  simply  requires  that  a  person  should  be  brought 
into  court  and  have  an  opportunity  to  prove  any  fact  for  his  protection. 
People  V.  Essex  County,  70  N.  Y.  229. 

It  does  not  necessarily  import  a  trial  by  jury,  but  includes  sum- 
mary remedies.     Martin  v.  Mott,  25  U.  S.  12  Wheat.  19. 

Depriving  a  person  of  his  property  without  notice  and  without  ex- 
amination of  witnesses  is  in  contravention  of  the  provision  of  the  Con- 
stitution guaranteeing  protection  to  property  rights.  Sullivan  v.  Oneida 
City,  61  111.  242. 

Opportunity  to  be  heard,  when  accorded  by  statute,  is  sufficient  to 
constitute  due  process  of  law.  Lent  v.  Tillson,  72  Cal.  404.  And  this 
is  so  though  the  notices  provided  for  are  not  addressed  to  the  persons 
whose  property  is  affected  by  name,  and  although  the  property  was 
not  specifically  described.     IHd. 


GILMAN  V.  TUCKER. 

New  York  Court  of  Appeals,  13  L.  B.  A.  304.    1891. 

Appeal  by  defendant  from  an  order  of  the  General  Term  of 
the  Superior  Court  for  the  City  of  New  York,  affirming  an  order 
of  the  Special  Term,  which  denied  his  motion  for  an  order  de- 
claring the  judgment  obtained  by  the  plaintiff  to  be  of  no  force 
or  effect  because  of  plaintiff's  failure  to  comply  with  the  pro- 
visions of  Code  Civ.  Proc.  Sec.  1440.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

RuGER,  Ch.  J.,  delivered  the  opinion  of  the  court : 

This  appeal  involves  the  construction  and  constitutionality  of 
section  1440  of  the  Code  of  Civil  Procedure  as  amended  by  chap- 
ter 681  of  the  Laws  of  1881,  relating  to  the  sale,  redemption  of 
real  property  sold  on  execution. 

The  questions  arise  upon  the  affirmance  by  the  general  term 
of  an  order  of  the  special  term  denying  the  defendant's  motion 
to  set  aside  and  vacate  a  judgment  entered  herein  for  the  plain- 
tiff. No  claim  was  made  but  that  the  judgment  was  regular  and 
authorized  by  the  evidence  in  the  case,  or  that  there  was  any 
statute  or  rule  of  law  which  required  the  court  to  set  aside  such 
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judgment.  The  purposes  of  the  Act  referred  to,  if  valid,  do  not 
require  an  order  of  the  court  to  render  them  effective.  The  con- 
tention is  that  the  defendant  is  entitled  to  the  relief  asked  for, 
because  the  plaintiff  did  not,  within  twenty  days  after  the  re- 
covery of  the  judgment,  make  certain  pajonents  to  the  defend- 
ant, in  default  of  which  the  section  referred  to  declares  the  judg- 
ment to  be  of  ''no  force  or  effect."  Even  if  it  be  conceded  that 
the  provisions  of  the  Code  are  valid,  it  does  not  follow  that  the 
defendant  is  entitled,  as  of  course,  to  the  relief  demanded.  It 
is  not  required  by  the  language  of  the  Statute,  and  the  court 
might  well  have  said,  in  the  exercise  of  its  discretion,  that  the 
defendant  should  be  left  to  the  remedies  which  the  statute  gave 
him,  and  that  it  would  not  determine  the  controversy  in  a  sum- 
mary way  upon  motion.  But  we  are  disinclined  to  dispose  of  the 
appeal  on  this  point,  as  important  questions  are  raised  by  the 
case,  which,  in  the  interests  of  justice,  require  an  early  disposi- 
tion. 

The  evidence  in  the  case  shows  that  previous  to  the  commence- 
ment of  this  action  the  defendant  had,  as  a  subsequent  judgment 
creditor  of  the  plaintiff,  acquired  the  right  to  a  deed  from  the 
sheriff,  by  the  redemption  from  the  purchaser,  upon  an  execution 
sale,  of  a  house  and  lot  in  New  York  belonging  to  the  plaintiff, 
and  she,  believing  the  sale  to  have  been  unauthorized  and  illegal, 
brought  this  action  to  compel  a  determination  of  the  defendant 's 
claim  under  such  redemption.  In  answer  to  the  action  the  de- 
fendant set  up  title  in  himself  through  the  proceedings  to  re- 
deem from  the  former  judgment  creditor,  who  bid  it  in  on  an 
execution  sale  upon  a  judgment  in  his  favor  against  the  plain- 
tiff. The  question  litigated  upon  the  trial  was  as  to  the  validity 
of  the  execution  upon  which  such  sale  was  had.  The  trial  court 
found  that  it  was  "a  void  process,  and  that,  therefore,  the  sale 
under  that  void  process  was  also  void  and  of  no  effect,  and  there- 
fore the  defendant  Tucker  could  and  did  take  no  valid  title  by 
reason  of  his  redemption  from  a  sale  which  was  void."  Place  v. 
Kiley,  98  N.  Y.  1. 

Judgment  was  therefore  rendered  in  favor  of  this  plaintiff, 
with  costs,  and  that  judgment  was  affirmed,  not  only  by  the  gen- 
eral term,  but  also  by  this  court  with  costs.  It  is  claimed  that 
this  judgment  is  ineffective,  because  the  plaintiff  did  not  within 
twenty  days  after  its  recovery,  in  compliance  with  section  1440, 
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pay  to  the  defendant  the  moneys  required  to  be  paid  by  that 
section.  The  section,  as  amended,  read  as  follows:  "The  right 
and  title  of  the  judgment  debtor,  or  of  a  person  holding  under 
him,  or  deriving  title  through  him,  to  real  property,  sold  by  vir- 
tue of  an  execution,  is  not  divested  by  the  sale,  until  the  expira- 
tion of  the  period  within  which  it  can  be  redeemed,  as  prescribed 
in  this  article  and  the  execution  of  the  sheriff's  deed.  But  if 
the  property  is  not  redeemed  and  a  deed  is  executed  in  pursuance 
of  the  sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate  from  the  time  of  the  sale."  Then  follows 
the  amendment:  "And  if  the  title  of  such  grantee,  or  his  as- 
signees, is  adjudged,  for  any  reason  or  cause  whatsoever,  to  be 
null  and  void  in  any  action  for  that  purpose  brought  by  the 
judgment  debtor,  or  his  assignees,  such  judgment  shall  have  no 
force  or  effect,  unless  within  twenty  days  after  the  entry  of  such 
judgment,  the  plaintiff  shall  pay  to  such  grantee,  or  his  as- 
signees, the  sum  of  money  which  was  paid  upon  the  sale  with 
interest  from  the  time  of  the  sale  as  prescribed  in  this  article, 
including  the  costs  and  expenses  of  defendant  in  defending  the 
action  in  which  such  judgment  was  recovered,  to  be  adjusted  by 
a  judge  of  the  court  in  which  said  action  was  brought;  and  in 
the  event  of  plaintiff's  failure  to  pay  such  purchase  money  and 
expenses  within  the  time  aforesaid,  said  title  shall  he  valid  in 
said  grantee."  It  was  also  provided  that  if,  in  any  pending  ac- 
tion to  recover  such  property,  an  appeal  had  been  taken,  the 
plaintiff  should  have  twenty  days  from  final  judgment  in  his 
favor  to  make  the  payments  required. 

In  considering  the  meaning  and  effect  of  the  Amendatory  Act, 
it  is  desirable  to  have  in  mind  the  previous  condition  of  the  law 
upon  the  subject.  The  Code  of  Civil  Procedure,  which  was  a 
substantial  re-enactment  of  the  provisions  of  the  Revised  Statutes 
in  respect  to  this  subject,  provided  that  on  a  sale  of  lands  on 
execution  the  debtor's  title  should  not  be  devested  until  fifteen 
months  after  the  sale.  This  period  was  allowed  him  and  his 
judgment  and  mortgage  creditors  to  enable  them  to  redeem  from 
the  sale.  The  first  year  was  allowed  to  the  debtor  and  the  three 
succeeding  months  to  his  creditors  entitled  to  the  benefit  of  the 
redeeming  statute.  On  the  expiration  of  the  fifteen  months,  in 
ease  there  was  no  redemption  by  the  owner,  the  sheriff  was  bound 
to  execute  a  deed  of  the  premises  to  the  purchaser  on  the  sale, 
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or  to  his  assignees,  or  to  the  person  entitled  thereto  under  the 
provisions  of  the  statutes  relating  to  redemption  (Sec.  1471). 
Upon  a  redemption  by  the  judgment  debtor,  or  his  heirs,  execu- 
tors, or  assignees,  the  sale  and  certificates  thereof  became  null 
and  void  and  no  conveyance  therefore  was  required  to  be  ex- 
ecuted, as  the  judgment  became  satisfied  to  the  extent  of  the 
simi  collected  and  applied  on  the  execution,  and  the  title  of  the 
property  sold  remained  in  the  judgment  debtor  (Sec.  1448).  In 
case  of  a  redemption  by  a  judgment  or  mortgage  creditor,  he 
was  required  not  only  to  pay  the  amount  specified  by  the  statute 
to  the  person  from  whom  he  redeemed,  but  also  to  execute  a  sat- 
isfaction of  his  judgment  or  mortgage,  stating  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage  in  full,  or  to  a  specified 
amount  (Sec.  1463).  The  purchaser  of  real  property,  sold  by 
virtue  of  an  execution,  who  has  been  evicted  from  the  possession 
thereof,  or  against  whom  judgment  is  rendered  in  an  action 
to  recover  the  same  in  consequence,  first,  of  any  irregularity  in 
the  proceedings  concerning  the  sale ;  or,  second,  if  the  judgment 
upon  which  the  execution  was  issued,  being  vacated  or  reversed, 
or  set  aside  for  irregularity,  or  error  in  fact,  may  recover  the 
purchase  money  paid  by  him,  with  interest,  from  the  person  for 
w^hose  benefit  the  property  was  sold  (Sec.  1479).  In  case  of  a 
sale  upon  a  judgment  based  upon  an  ''irregularity  in  the  pro- 
ceedings concerning  the  sale,"  the  judgment  under  which  the 
sale  was  made  is  revived  and  becomes  valid  to  enable  the  judg- 
ment creditor  to  collect  the  sum  paid  on  the  sale,  with  interest 
(Sec.  1480).  It  is  also  provided  that  a  judgment  creditor,  who 
completes  proceedings  for  redemption,  acquires  all  the  right, 
title  and  interest  in  the  property  which  the  purchaser  acquired 
by  the  sale  (Sec.  1471).  The  protection  which  this  scheme  af- 
fords persons  who  have  purchased  land  on  an  illegal  sale  is  ap- 
parently sufficient  for  all  the  requirements  of  justice  or  equity, 
independent  of  the  amended  section.  Thus,  when  such  a  sale  is 
declared  void,  the  security  of  the  judgment  creditor  is  restored 
for  the  purpose  of  enabling  him  to  reimburse  himself  for  the 
moneys  paid  on  the  sale,  and  a  purchaser,  on  redemption,  whose 
title  is  defeated  for  any  of  the  causes  specified,  is  authorized  to 
recover  the  purchase  money  paid  by  him  from  the  judgment 
creditor,  or  those  who  represent  him. 

These  provisions  gave  an  adequate  and  sufficient  remedy  to  all 
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of  the  parties  interested  where  there  had  been  an  illegal  sale  on 
execution.  The  judgment  creditor  lost  no  rights  by  making  such 
sale  and  the  innocent  purchaser  and  his  assignees  were  protected, 
as  well  where  the  judgment  was  founded  upon  irregularities  in 
the  proceedings  concerning  the  sale  as  when  it  had  been  reversed 
or  vacated. 

There  could,  of  course,  be  no  just  foundation  for  a  claim  by 
the  judgment  creditor  to  be  reimbursed  by  anyone  when  his 
judgment  had,  for  any  reason,  been  reversed  or  set  aside,  because 
in  that  event  his  claim  would  itself  be  extinguished  and  he  would 
have  suffered  no  loss.     .     .     , 

The  plaintiff  contends  that  the  statute  is  unconstitutional,  be- 
cause it  deprives  the  owner  of  his  property  without  due  process 
of  law  and  we  are  of  the  opinion  that  the  claim  is  well  founded. 
It  cannot  be  the  subject  of  doubt,  that  an  Act  of  the  Legislature, 
which  provides  for  an  involuntary  transfer  of  property  from  one 
person  to  another,  without  due  process  of  law,  whether  with  or 
without  compensation,  violates  the  principles  of  the  fundamental 
law  whatever  may  be  the  pretext  upon  which  it  is  founded.  It 
was  said  by  Justice  Jewett,  in  Embury  v.  Connor,  3  N.  Y.  511, 
after  a  review  of  the  authorities :  ' '  I  think  these  decisions  should 
be  regarded  as  having  settled  the  point  that  a  statute  is  unconsti- 
tutional and  void  which  authorizes  the  transfer  of  one  man's 
property  to  another  without  the  consent  of  the  owner,  although 
compensation  be  made."  And  it  is  laid  down  in  Cooley's  Con- 
stitutional Limitations  (p.  44*1),  as  an  elementary  principle,  that 
a  party  cannot  ' '  by  his  misconduct  so  forfeit  a  right  that  it  may 
be  taken  from  him  without  judicial  proceedings,  in  which  a  for- 
feiture shall  be  declared  in  due  form.  Forfeiture  of  rights  and 
properties  cannot  be  adjudged  by  legislative  Acts,  and  confisca- 
tion without  a  judicial  hearing  after  due  notice  would  be  void 
as  not  being  due  process  of  law. "... 

A  consideration  of  the  results  which  may  be  reached  through 
the  provisions  of  this  Act,  when  construed  according  to  the  plain 
meaning  of  its  language,  demonstrates  the  impossibility  of  re- 
conciling its  provisions  with  the  requirements  of  the  fundamental 
law.  The  obvious  intention  of  the  Act  is  to  take  away  from  the 
owTier  all  remedy  for  the  recover^  of  his  property,  except  upon 
the  payment  by  him  to  his  adversary  of  a  sum  of  money  which 
must  frequently  be  greater  than  the  value  of  the  property  itself. 
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If  he  remains  in  possession  of  the  property  he  is  deprived  of  any 
remedy  to  protect  his  possession,  and  if  his  adversary  has  suc- 
ceeded in  obtaining  possession,  he  is  deprived  of  any  remedy  to 
recover  it,  except  upon  the  condition  that  he  pays  as  much,  or 
more,  than  it  is  probably  worth.  An  owner  may,  therefore,  under 
this  law,  be  stripped  of  his  property  under  a  void  proceeding, 
be  turned  out  of  possession  and  be  denied  any  affirmative  relief 
in  the  courts,  unless  upon  the  condition  that  he  pays  for  the 
property  its  value,  as  determined  by  a  judicial  sale,  and,  in  ad- 
dition thereto,  a  sum  for  costs  and  expenses,  the  amount  of  which 
he  has  no  means  of  ascertaining,  and  which  may  also  exceed  the 
value  of  the  property  in  litigation. 

A  more  effectual  scheme  to  deprive  an  owner  of  his  property 
could  hardly  be  conceived.  Whether  he  abandons  it  to  the  wrong- 
doer or  elects  to  seek  his  remedy  in  the  courts,  the  property  as 
a  subject  of  value  has  passed  from  him  irrevocably.  It  is  not 
claimed  by  the  appellant  that  the  change  of  title,  intended  to  be 
effected  by  this  statute,  is  to  be  produced  by  any  process  of  law, 
or  as  a  result  of  any  judicial  proceeding  whatever;  and  the 
statute  in  plain  language  declares  that  it  shall  take  place  as  a 
consequence  of  the  owner's  successful  attempt  to  establish  his 
right  through  any  action  at  law,  upon  a  failure  to  make  the  pay- 
ments required.  The  statute  is  intended  to  execute  itself  and 
pass  the  title  upon  the  expiration  of  the  time  limited  by  the 
statute.     .     .     . 

We  do  not  think  it  is  competent  for  the  Legislature  to  deny, 
for  any  cause,  a  party  who  has  been  illegally  deprived  of  his 
property,  access  to  the  constitutional  courts  of  the  State  for  re- 
lief. If,  as  we  have  seen,  he  is  denied  all  remedy  for  the  wrong 
inflicted  upon  him,  the  deprivation  of  his  property  becomes  just 
as  effectual  as  though  it  had  been  taken  from  him  by  direct  legis- 
lative enactment.     ,     .     . 

We  also  think  the  Act  \dolates  the  constitutional  guaranty,  be- 
cause it  assumes  to  nullify  a  final  and  unimpeachable  judgment, 
not  only  establishing  the  plaintiff's  right  to  the  premises  in  dis- 
pute, but  also  awarding  him  a  siun  of  money  as  costs.  After  ren- 
dition this  judgment  became  an  evidence  of  title,  and  could  not 
be  taken  from  the  plaintiff  without  destroying  one  of  the  instru- 
mentalities by  which  her  title  was  manifested.  A  statute  which 
assumes  to  destroy  or  nullify  a  party's  muniments  of  title  is  just 
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as  effective  in  depriving  him  of  his  property  as  one  which  be- 
stows it  directly  upon  another.  {Be  Jacobs,  98  N.  Y.  98,  and 
authorities  there  cited).  In  the  one  case  it  despoils  the  owner 
directly,  and  in  the  other  renders  him  defenseless  against  any 
assault  upon  his  property.     .     .     . 

We  have  been  referred  to  no  authority  which  justifies  legis- 
lation taking  such  rights  away  arbitrarily,  and  we  know  of  no 
theory  upon  which  it  can  be  sustained.     .     .     . 

We  are  therefore  of  the  opinion  that  the  repugnancy  between 
the  law  and  the  constitutional  rights  of  the  citizen  is  so  irrecon- 
cilable that  the  law  must  fail.     .     .     . 

It  is  not  without  a  feeling  of  satisfaction  that  we  have  found 
this  amendatory  statute  unconstitutional,  for  in  e^^ery  view  in 
which  it  may  be  considered,  it  impresses  us  with  the  conviction 
that  it  is  grossly  inequitable  and  unjust.  We  can  discover  no 
reason  in  the  situation  of  the  purchaser  at  an  illegal  execution 
sale  under  the  existing  law  which  justifies  the  adoption  of  the 
careless,  ill-considered  and  inequitable  provisions  which  distin- 
guish this  legislation.     .     .     . 

The  order  should  therefore  be  affirmed,  with  costs. 


CHAPTER  II. 

CONSTITUTIONALITY  OF  STATUTES  UMITING  THE  HOURS 
OF  LABOR.* 

PEOPLE  V.  ORANGE    COUNTY   ROAD    CONSTRUCTION 

COAIPAN^. 

175  N.  Y.  84;  65  L.  R.  A.  33.    1903. 

Appeal  by  defendant  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Second  Department,  reversing  a  judg- 
ment of  the  Orange  County  Court  which  sustained  a  demurrer 
to  an  indictment  charging  the  defendant  with  violation  of  the 
statute  limiting  the  hours  of  labor.    Reversed. 

The  facts  are  stated  in  the  opinion. 

CuLiiEN,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted  for  having,  in  violation  of  subdiv. 
1,  sec.  384h,  of  the  Penal  Code,  required  more  than  eight  hours' 
work  for  a  day's  labor  from  certain  of  its  employees;  it  being 
at  the  time  a  contractor  within  the  county  of  Orange  for  the  per- 
formance of  a  contract  entered  into  by  the  latter  with  the  State 
for  the  improvement  of  a  public  highway.  The  defendant  de- 
murred to  the  indictment  on  the  ground  that  the  facts  stated 
therein  did  not  constitute  a  crime,  because  the  section  of  the 
Penal  Code  quoted  was  unconstitutional  and  void.  The  County 
Court  sustained  the  demurrer.  The  appellate  division  reversed 
the  judgment  and  overruled  the  demurrer.  From  the  order  of 
the  appellate  division,  this  appeal  is  taken. 

It  seems  to  me  to  be  entirely  clear  that  the  statute  cannot  be 
upheld  as  an  exercise  of  the  police  power  vested  in  the  Legisla- 
ture. I  should  think  the  proposition  too  plain  for  debate.  But 
if  this  assertion  be  considered  dogmatic,  then  I  say  that  the  ques- 
tion is  settled  by  the  decisions  both  of  this  court  and  the  Supreme 
Court  of  the  United  States.  While  the  field  for  the  exercise  of 
the  police  power,  subject  to  which  all  property  is  possessed  by 
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the  citizen,  and  all  his  callings  or  vocations  must  be  pursued,  is 
very  broad — so  broad  that  no  court  has  sought  to  define  accu- 
rately its  extent — still  it  is  subject  to  recognized  limitations.    In 
the  interests  of  public  health,  of  public  morals,  and  of  public 
order,  a  State  may  restrain  and  forbid  what  would  otherwise  be 
the  right  of  a  private  citizen.    It  may  enact  laws  to  regulate  the 
extent  of  the  labor  which  women  and  children,  or  persons  of  im- 
mature years  shall  be  allowed  to  perform,  and  prohibit  altogether 
their  employment  in  dangerous  occupations.     Com.  v.  Hamilton 
Mfg.  Co.,  120  Mass.  383 ;  Tiedeman,  Pol.  Power,  Sec.  85.    It  may 
limit  the  hours  of  employment  of  adults  in  unhealthy  work  (IIol- 
den  V.  Hardy,  169  U.  S.  366),  and  it  may  be  that  it  could  pro- 
hibit the  performance  of  excessive  physical  labor  in  all  callings. 
But,  as  said  in  Ke  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  and 
People  V.  Gillson,  109  N.  Y.  389,  4  Am.  St.  Eep.  465,  while  it  is 
generally  for  the  Legislature  to  determine  what  laws  and  regu- 
lations are  needed  to  protect  the  public  health  and  serve  the  pub- 
lic comfort  and  safety,  such  measures  must  have  some  relation 
to  these  ends.    In  Re  Jacobs,  a  law  prohibiting  the  manufacture 
of  cigars  or  preparations  of  tobacco  in  tenement  houses  was  held 
unconstitutional  because  it  bore  no  relation  to  the  health  of  the 
occupants  of  tenement  houses.     If  there  were  three  families  or 
less  in  the  tenement  house,  however  niunerous  their  members,  the 
manufacture  was  allowed,  while  if  there  were  more  than  three 
families,  however  few  their  members  and  however  large  and  ex- 
tensive the  house,  the  manufacture  was  forbidden.     The  statute 
now  before  us  does  not  deal  with  the  character  of  the  work,  the 
age,  sex,  or  condition  of  the  employees,  nor  even  the  personality 
of  the  employer,  but  applies  only  to  the  case  of  a  contract  with 
the  State  or  a  municipality.    What  possible  bearing  on  the  health 
or  security  of  the  employees,  or  on  the  public  health,  has  the  fact 
that  the  employer  is  executing  a  contract  for  the  construction  or 
performance  of  a   State  or  municipal  work?     The  defendant 
might  be  constructing  in  the  next  town  a  road  for  a  turnpike 
company,  or  for  its  own  use.    In  this  work  it  could  require  labor 
for  as  many  hours  a  day  as  it  saw  fit,  and  could  get  workmen  to 
perform.    Yet  the  same  action,  inyolving  exactly  the  same  char- 
acter of  work,  when  done  in  performance  of  a  contract  with  the 
public,  is  by  this  statute  made  criminal.     If  we  assume  that  a 
general  statute  forbidding  in  all  cases  the  performance  of  phys- 
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ical  labor  for  more  than  eight  hours  out  of  the  twenty-four  would 
be  constitutional,  that  concession  would  not  sustain  the  validity 
of  the  act  before  us.  The  vice  of  the  statute  is  the  arbitrary  dis- 
tinction drawn  between  persons  contracting  with  the  State  and 
other  employers.  In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150,  a  statute  which  authorized  the  award  of  judgment  in  actions 
against  railway  companies  of  costs  not  given  in  suits  against 
other  defendants  was  held  void,  as  violating  the  equal  protection 
of  the  law  guaranteed  by  the  Federal  Constitution,  in  that  it 
singled  them  out  from  all  other  citizens  and  corporations.  It  was 
there  said:  "Classification  for  legislative  purposes  must  have 
some  reasonable  basis  upon  which  to  stand.  .  .  .  But  arbi- 
trary selection  can  never  be  justified  by  calling  it  classification. 
The  equal  protection  demanded  by  the  14th  Amendment  forbids 
this."     .     .     . 

It  is  urged  that  the  work  is  a  State  work,  and  that  the  Legisla- 
ture may  prescribe  rules  for  the  manner  in  which  it  is  to  be  per- 
formed. As  a  general  proposition,  this  is  doubtless  true.  The 
State  may  prescribe  regulations  for  the  conduct  of  its  employees. 
Those  employees  must  comply  with  the  mandate  of  the  Legisla- 
ture. If,  in  the  case  of  a  private  person,  his  foreman  or  manager 
should,  in  intentional  violation  of  the  master's  command  exact 
more  than  eight  hours'  work  a  day  from  the  men  working  under 
him,  the  master  might  discharge  him,  even  though  his  contract 
of  employment  was  for  a  definite  term.  In  the  case  of  the  State, 
the  employer  being  not  only  master,  but  sovereign,  it  may  be 
that  it  could  go  further,  and  make  the  violation  of  its  mandates 
criminal.  This  statute,  however,  does  not  deal  with  employees, — 
at  least  not  exclusively  with  them.  The  section  reads:  **Any 
person  or  corporation  who,  contracting  with  the  State  or  a  mu- 
nicipal corporation,  shall  require  more  than  eight  hours'  work 
for  a  day's  labor  ...  is  guilty  of  a  misdemeanor."  The 
statute  does  not  define  the  meaning  of  "contracting  with  the 
State  or  a  municipal  corporation."  Doubtless  a  person  who  is 
a  mere  employee  of  the  State,  or  of  a  municipal  corporation,  con- 
tracts for  the  performance  of  his  service.  I  suppose,  however,  the 
statute  was  intended  to  apply  to  the  case  of  what  is  known  in 
law  as  an  "independent  contractor;"  that  is  to  say,  one  Avho 
contracts  to  perform  the  work  at  his  own  risk  and  cost,  the 
workmen  being  his  servants,  and  he  (not  the  State  or  corporation 
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with  whom  he  contracts),  being  liable  for  their  misconduct.  If 
it  does  not  apply  exclusively  to  such  contractors,  it  includes  them. 
If  not,  that  is  the  end  of  this  case,  for  it  does  not  appear  in  the 
indictment  that  the  defendant  was  not  an  independent  contrac- 
tor. Now,  while,  as  I  have  said,  if  the  State  itself  prosecutes  a 
work,  it  may  dictate  every  detail  of  the  service  required  in  its 
performance,  prescribe  the  wages  of  workmen,  their  hours  of 
labor,  and  the  particular  individuals  who  may  be  employed — no 
such  right  exists  where  it  has  let  out  the  performance  of  the 
work  to  a  contractor,  unless  it  is  reserved  by  the  contract.  The 
State  in  this  respect  stands  the  same  as  its  citizens.  Its  rights  are 
just  as  great  as  those  of  private  citizens,  but  no  greater. 

As  the  law  cannot  be  upheld,  either  as  a  valid  exercise  of  the 
police  power  or  because  the  work  was  being  done  for  the  State, 
to  sustain  it,  some  other  ground  must  be  found  on  which  it  may 
rest.  Only  one  is  suggested.  On  the  same  day  on  which  the  sec- 
tion of  the  Penal  Code  before  us  became  a  law,  there  was  enacted 
chapter  415,  p.  461,  of  the  Laws  of  1897,  known  as  the  "labor 
law."  By  section  3  of  that  Act  it  was  provided  that  eight  hours 
should  constitute  a  legal  day's  work  for  all  classes  of  employees 
in  this  State,  except  those  engaged  in  farm  and  domestic  labor, 
unless  otherwise  provided  by  law.  It  was  further  provided  that 
this  should  not  prevent  an  agreement  for  overwork  for  extra 
compensation.  By  chapter  567,  p.  1172,  of  the  Laws  of  1899,  this 
section  was  amended  so  as  to  withdraw  from  the  exception  pro- 
vided by  it  work  done  for  the  State  or  a  municipal  corporation, 
or  by  contractors  or  subcontractors  therewith.  It  further  pro- 
vided that  every  contract  with  the  State  or  a  municipal  corpora- 
tion which  involved  the  employment  of  laborers,  workmen,  or 
mechjinies  should  contain  a  stipulation  that  no  laborer,  workman 
or  mechanic  in  the  employ  of  the  contractor,  subcontractor,  or 
other  persons  doing  or  contracting  to  do  the  whole  or  a  part  of 
the  work  contemplated  by  the  conlraet  should  bo  permitted  or  re- 
quired to  work  more  than  eight  hours  in  any  one  ealendar  day, 
except  in  cases  of  extraordinary  emergency  caused  by  fire,  flood 
or  danger  to  life  or  property,  and,  in  snbstanee,  that  for  failure 
to  comply  with  this  stipulation  the > contractor  should  forfeit  his 
contract  and  his  compensation.  It  is  contended  that  the  Legisla- 
ture may  punish  criminally  a  violation  by  the  contractor  of  his 
obligations  assumed  under  the  provisions  of  this  law.    This  pre- 


PEOPLE  V.  CONSTRUCTION'  COMPANY.  27 

sents  the  question  of  whether  the  lo^nslature  can  make  the  broafh 
of  a  civil  contract,  solely  as  such,  a  criminal  offi-nse.  I  ain  not 
now  prepared  either  to  assert,  or  deny,  the  correctness  of  the 
proposition.  The  only  case  in  which  there  is  any  di.scussion  of 
the  question  which  thus  far  has  come  to  my  attention  is  that  of 
Eobertson  v.  Baldwin,  165  U.  S.  275.  There  the  discussion  i.s 
cursory  and  incidental,  the  question  not  being  necessarily  in- 
volved in  the  case.  The  appeal  presented  the  constitutionality  of 
the  Federal  statute  which  authorizes  the  arrest  of  deserting  sea- 
men and  the  return  to  the  vessels  which  they  may  have  deserted 
which  was  challenged  as  violating  the  13th  Amendment  of  the 
Constitution  forbidding  slavery  or  involuntary  servitude.  The 
statute  was  held  good.  In  the  majority  opinion.  Judge  Brown, 
after  referring  to  an  English  statute  which  made  artificers  and 
handicraftsmen,  who  might  desert  the  service  of  their  masters 
before  the  expiration  of  the  period  for  which  they  had  contracted 
to  serve,  subject  to  imprisonment,  said:  "The  breach  of  a  eon- 
tract  for  personal  services  has  not,  however,  been  recognized  in 
this  country  as  involving  a  liability  to  criminal  punislunent,  ex- 
cept in  the  cases  of  soldiers,  sailors,  and  possibly  some  others; 
nor  would  public  opinion  tolerate  a  statute  to  that  effect."  In 
his  dissenting  opinion,  Judge  Plarlan  said:  "If  it  be  said  that 
government  may  make  it  a  criminal  offense,  punishable  by  fine  or 
imprisonment,  or  both,  for  anyone  to  violate  his  private  contract 
voluntarily  made,  or  to  refuse  without  sufficient  reason  to  per- 
form it — a  proposition  which  cannot,  I  think,  be  sustained  at 
this  day  in  this  land  of  freedom — it  would  by  no  means  follow 
that  government  could,"  etc.  Granting,  however,  the  claim  that 
the  Legislature  can  provide  for  the  punishment  criminally  of  a 
wilful  violation  by  the  contractor  of  the  contract  provisions  al- 
luded to,  it  is  sufficient  to  say  that  the  statute  before  us  does  not 
purport  to  do  anything  of  that  kind.  If  it  had  provided  that 
any  person  who,  having  contracted  with  the  State  or  a  munici- 
pality not  to  require  or  suffer  his  employees  or  workmen  to  labor 
more  than  eight  hours  a  day,  should  violate  that  agreement,  then 
the  question  discussed  would  be  presented.     .     .     . 

But  if  we  assume  that  the  statute  can  be  upheld  as  one  inflict- 
ing punishment  for  the  wilful  violation  of  a  contract,  and  if  we 
further  assume  that  the  statute,  ex  propria  vkjorc,  imported  into 
every  contract  subsequently  made  an  agreement  by  the  contractor 
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not  to  require  more  than  eight  hours '  work  in  a  day  from  his  em- 
ployees, the  indictment  would  still  be  fatally  defective.  To  make 
out  an  offense  under  this  view  of  the  law,  it  would  be  necessary 
to  charge  that  the  contractor,  in  one  way  or  the  other,  either  by 
express  agreement  or  by  force  of  the  statute,  contracted  not  to 
require  more  than  eight  hours'  labor.  The  indictment  does  not 
charge  any  stipulation  to  that  effect  in  the  contract,  nor  does  it 
charge  that  the  contract  betw^een  the  defendant  and  the  county 
of  Orange  was  made  subsequent  to  the  enactment  of  the  statute. 
There  is  nothing,  therefore,  alleged,  which  charges  that  the  de- 
fendant, by  requiring  more  than  eight  hours '  labor,  violated  any 
provision  of  his  contract,  either  express  or  implied. 

The  order  should  be  reversed,  the  demurrer  sustained,  and  the 
defendant  discharged.* 

Haight,  J.,  dissented. 

*  While  the  statutes  limiting  the  hours  of  labor  in  a  day  were  evi- 
dently inspired  with  a  view  to  ameliorating  the  condition  of  the  wage 
earner,  they  have,  singularly  enough,  been  adjudged  invalid,  in  many 
cases  on  the  ground  that  they  deprive  a  person  of  the  right  to  freely 
dispose  of  his  labor,  and  hence  are  contrary  to  the  provision  of  the 
fundamental  law  requiring  due  process  of  law  before  one  can  be  de- 
prived of  a  property  right. 

Thus  it  has  been  held:  Under  the  United  States  Constitution,  as 
well  as  that  of  Ohio,  no  person  can  be  denied  the  equal  protection  of 
the  laws,  or  be  deprived  of  his  property,  against  his  consent,  without 
due  process  of  law;  nor  can  it  be  taken  from  him,  even  for  a  public 
use,  without  compensation.  Wheeling,  Etc.,  R.  Co.  v.  Gilmore,  8  Ohio 
C.  C.  658.  And  so,  so  much  of  the  provisions  of  the  section  of  a  statute 
as  provides  that  ten  hours  shall  constitute  a  day's  work,  and  for  every 
hour  that  any  conductor,  fireman,  engineer,  brakeman,  or  any  train- 
man, or  any  telegraph  operator  of  any  company,  who  works  under  the 
directions  of  a  superior,  or  at  the  request  of  the  company,  shall  work 
overtime,  he  shall  be  paid  for  such  extra  services  in  addition  to  his 
per  diem,  is  unconstitutional  and  void.     Ibid. 

The  right  to  contract  necessarily  includes  the  right  to  fix  the  price 
at  which  labor  shall  be  performed,  and  the  mode  and  time  of  payment. 
Each  is  an  essential  element  of  the  right  to  contract;  and  whosoever 
is  restricted  in  either,  as  the  same  is  enjoyed  by  the  community  at 
large,  is  deprived  of  liberty  and  property.  And  so  a  statute  which 
provides  that  for  all  classes  of  mechsjinics,  servants,  and  laborers,  ex- 
cepting those  employed  in  farm  and  domestic  labor,  a  day's  work  should 
not  exceed  eight  hours,  and  that,  for  working  any  employee  over  the 
prescribed  time,  the  employer  should  pay  extra  compensation,  in  in- 
creasing geometrical  progression,  for  the  excess  over  eight  hours  (the 
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rate  of  payment  for  the  eighth  hour  being  taken  as  the  basis  upon 
which  to  reclvon  such  progression),  is  unconstitutional,  as  the  consti- 
tutional right  of  the  parties  to  contract  with  reference  to  compensa- 
tion for  services  is  denied.  Low  v.  Rees  Printing  Co.,  41  Neb.  127- 
24  L.  R.  A.  702,  43  Am.  St.  Rep.  670,  59  N.  W.  3G2. 

On  the  other  hand,  it  has  been  held:  That  the  ordinance  of  a  munici- 
pality prohibiting  the  carrying  on  of  public  laundries  and  wash  houses, 
within  certain  prescribed  limits  of  the  municipality,  from  ten  o'clock 
at  night  until  six  o'clock  in  the  morning,  is  not  void  on  the  ground 
that  it  deprives  a  man  of  the  right  to  labor  at  all  times,  or  on  the 
ground  that  it  is  unreasonable  in  its  requirements,  in  restraint  of 
trade,  or  upon  any  other  ground  apparent  upon  the  face  of  the  ordi- 
nance.    Soon  Hing  v.  Crowley,  113  U.  S.  703. 

And  that  forbidding  the  employment  of  females  in  certain  establish- 
ments more  than  ten  hours  a  day  does  not  unconstitutionally  deprive 
them  of  life,  liberty  or  property.  State  v.  Buchanan,  29  Wash.  602, 
59  L.  R.  A.  342,  92  Am.  St.  Rep.  930,  70  Pac.  52. 

And  that  the  act  of  the  legislature  of  Nebraska,  approved  March 
31st,  1S99,  to  regulate  or  limit  the  hours  of  employment  of  females  in 
manufacturing,  mechanical  and  mercantile  establishments,  hotels  and 
restaurants;  to  provide  for  its  enforcement  and  a  penalty  for  its  viola- 
tion; which,  in  effect,  is  only  a  fair  and  reasonable  exercise  of  the 
police  power,  and  does  not  deprive  any  citizen  of  his  property,  or  the 
reasonable  use  thereof,  without  due  process  of  law,  and  does  not  pro- 
hibit the  right  of  contract,  but  merely  regulates  the  same  in  a  reason- 
able manner,— is  not  in  conflict  with  the  Constitution,  and  is  in  all 
things  valid.  Wenham  v.  State,  65  Neb.  394,  58  L.  R.  A,  825,  91  N.  W. 
421. 

And  that  the  freedom  to  contract  guaranteed  by  the  United  States 
Constitution  in  the  14th  Amendment  is  not  infringed  by  the  provisions 
of  Kan.  Gen.  Stat.  1901,  Sees.  3827-3829,  making  it  a  criminal  offense 
for  a  contractor  for  a  public  work  to  permit  or  require  an  employee  to 
perform  labor  upon  that  work  in  excess  of  eight  hours  each  day. 
Atkin  V.  Kansas,  191  U.  S.  207,  24  Sup.  Ct.  Rep.  124. 

And  in  People  v.  Lochner,  177  N.  Y.  145,  69  N.  E.  373,  the  court  of 
appeals  of  New  York  was  called  to  decide  upon  the  validity  of  sec. 
110  of  art.  8  of  the  labor  law  (Laws  1897,  chap.  415),  which  provides 
that  no  employee  shall  be  required  or  permitted  to  work  in  a  biscuit, 
bread,  or  cake  bakery,  or  confectionerj'  establishment,  more  than 
sixty  hours  in  any  one  week,  or  more  than  ten  hours  in  any  one  day, 
unless  for  the  purpose  of  making  a  shorter  work  day  on  the  last  day 
of  the  week;  nor  more  hours  in  any  one  week  than  will  make  an  aver- 
age of  ten  houi's  per  day  for  the  number  of  days  during  such  week 
during  which  such  employees  shall  work.  The  court  held  that  the 
section  violated  no  provision  of  either  the  State  or  Federal  Consti- 
tution, but  was  wholly  within  the  police  power  of  the  legislature  re- 
lating to  public  health. 
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PART  L    HUSBAND  AND  WIFE. 
CHAPTER  I. 

CREATION  OF  THE  MARITAL  RELATION  * 
Marriage  Defined. 

ROCHE  V.  WASHINGTON. 
19  Ind.  53.    1862. 

Appeal  from  the  Huntington  Circuit  Court. 

Perkins,  J.  Suit  for  partition,  instituted  by  Francis  Wash- 
ington, against  John  Roche.  Partition  adjudged.  Motion  for  a 
new  trial  overruled.  Commissioners  report  partition.  Report 
confirmed.    New  trial  denied.    Appeal  to  this  court. 

The  cause  was  decided  upon  the  following  agreed  case : 

"It  is  hereby  agreed,  by  the  parties  to  this  action,  that  the  fol- 
lowing are  the  facts  of  the  case :  The  land  in  question,  of  which 
partition  is  prayed  was  the  property  of  La-ka-ka-quah  alias  Jane 
Richardville,  who  died  seized  of  the  same  in  1857,  leaving  no 
children,  nor  father  or  mother,  but  leaving  her  husband,  as  here- 
inafter stated,  whose  name  is  George  Washington,  and  her  sister, 
Catherine  Richardville,  her  brother  Snap  Richardville,  and  Fran- 
cis Washington,  the  plaintiff,  who  is  an  only  son  of  her  sister, 
Ah-tah-pe-tah-ncah,  deceased.  It  is  further  agreed  that  the  de- 
fendant, John  Roche,  has  the  title  of  George  Washington,  Catha- 
rine and  Snap  Richardville,  conveyed  to  him  since  the  decease  of 
the  said  Jane  Richardville.  It  is  further  agreed  that  all  the  fore- 
going persons  except  the  defendant,  are,  or  were  Miami  Indians. 

"It  is  further  agreed,  that  in  the  year  1844,  the  said  George 
Washington,  according  to  the  manner  and  custom  of  marriage 
in  sfiid  Miami  tribe  of  Indians,  was  duly  married  to  Le-qua,  a 
Miami  Indian,  with  whom  he  lived,  residing  in  Huntington 
County,  Indiana,  where  a  part  of  the  said  INIiami  tribe  then  and 
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since  have  resided— that  in  the  year  1846,  the  said  Georf,'e  Wash- 
ington and  the  said  Le-qua,  according  to  the  manner  and  custom 
of  divorce  in  said  Miami  tribe,  were  duly  divorced— tliat  in  tlie 
same  year,  1846,  said  Le-qua  removed  to  Kansas  territory,  where 
she  has  since  resided,  and  now  resides— that  afterwards,  in  the 
year  1847,  said  George  Washington,  according  to  the  custom  of 
said  tribe  of  Indians,  was  married  to  the  said  Ah-tah-pe-tah-ncah, 
who  departed  this  life  in  1852,  leaving  said  Francis  Washington 
her  only  surviving  child,  that  afterward,  in  1853,  said  George 
Washington,  according  to  the  custom  of  said  Indian  tribe,  was 
married  to  said  La-ka-ko-quah,  alias  Jane  Richard ville,  and  that 
the  two  lived  together,  and  cohabited  as  man  and  wife,  till  her 
death,  at  the  County  of  Huntington,  in  1857,  she  dying  childless. 

"It  is  further  agreed,  that  the  Indian  custom  of  marriage  re- 
quires no  ceremony  further  than  the  agreement  of  the  parties  to 
live  together  as  husband  and  wife,  the  agreement  being  consum- 
mated by  living  and  cohabiting  together  as  such. 

"It  is  further  agreed,  that  the  Indian  custom  of  divorce  re- 
quires no  special  form  of  proceeding,  other  than  that  the  parties 
disagree,  and,  by  consent,  separate,  the  mother  usually  taking 
care  of,  and  receiving  the  annual  pajonent  of  the  Government  to, 
the  children ;  and  that  the  said  customs  of  marriage  and  divorce 
are  the  ancient,  immemorially  continued,  and  present  existing 
customs  among  all  said  tribes  of  Indians,  and  the  law  thereof; 
and  that  the  same  have  continued  to  exist,  as  their  customs  and 
laws,  from  a  period  beyond  the  memory  of  man. 

"J.  R.  CoFFROTH,  Attorney  for  Defendant. 
"L.  P.  MiLLiGAN,  Attorney  for  Plaintiff." 

The  question  intended  to  be  presented  for  our  decision  in  this 
cause  is,  whether  the  courts  of  Indiana  will  hold  valid,  as  mar- 
riages, such  unions,  and  as  divorces,  such  separations,  as  those 
described  in  the  agreed  statement  of  facts,  they  having  been  made 
under,  and  being  sanctioned  by,  the  laws  of  the  Miami  tribe  of 
Indians. 

It  is  claimed  that,  by  the  law  of  nations,  the  courts  of  Indiana 
must  uphold  Indian  marriages.  The  law  of  nations,  or  inter- 
national law,  is  mainly  of  modern  origin,  growing  out  of  in- 
creased commercial  and  social  intercourse,  and  exists  only  among 
civilized  states.  1  Kent,  p.  1.  It  is  very  properly  divided  by 
late  writers  into  public  and  private.  Public,  that  which  regu- 
lates the  political  intercourse  of  nations  with  each  other.  Pri- 
vate, that  which  regulates  the  comity  of  states  in  giving  effect, 
in  one,  to  the  municipal  laws  of  another,  relating  to  private  per- 
sons, their  contracts,  etc. 
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The  first  question  to  be  decided  is,  then :  Does  a  tribe  of  North 
American  Indians  constitute  a  State?  We  think  not.  A  State 
has  been  defined  to  be  "  a  people  permanently  occupying  a  fixed 
territory,  bound  together  by  common  laws,  habits,  and  customs 
(or  by  a  constitution),  into  one  body  politic,  exercising,  through 
the  mediiun  of  an  organized  government,  independent  sover- 
eignty and  control  over  all  persons  and  things  mthin  its  boun- 
daries, capable  of  making  war  and  peace,  and  of  entering  into 
international  relations  with  other  communities."  See  New  Am. 
Cyclop,  vol.  10,  p.  360.  Wheat.  L.  of  Nations,  pp.  53,  54.  1  Kent 
188,  189.  But  few  of  the  particulars  enumerated  as  constituting 
a  state,  exist  in  a  tribe  of  North  American  Indians.  See,  how- 
ever, the  Cherokee  Nation  v.  Georgia,  5  Pet.  (U.  S.)  Rep.  1.  This 
the  court  judicially  takes  notice  of  as  matter  of  general  historical 
knowledge;  the  Indians  are  not  educated  above  the  condition  of 
nomadic,  pastoral  tribes,  if  up  to  it.  Neither  were  these  tribes 
conceded  to  be  states  or  nations,  in  the  political  or  international 
sense  of  the  terms,  nor  are  they  civilized. 

Civilization,  it  is  true,  is  a  term  which  covers  several  states  of 
society ;  it  is  relative,  and  has  not  a  fixed  sense ;  but,  in  all  its  ap- 
plications, it  is  limited  to  a  state  of  society  above  that  existing 
among  the  Indians  of  whom  we  are  speaking.  It  implies  an  im- 
proved and  progressive  condition  of  the  people,  living  under  an 
organized  government,  with  systematized  labor,  individual  o-wner- 
ship  of  the  soil,  individual  accumulations  of  property,  humane 
and  somewhat  cultivated  manners  and  customs,  the  institution  of 
the  family  with  well-defined  and  respected  domestic  and  social 
relations,  institutions  of  learning,  intellectual  activity,  etc.  We 
know,  historically,  that  the  North  American  Indians  are  classed 
as  savage  and  not  as  civilized  people;  and  that,  in  fact,  it  is 
problematical  whether  they  are  susceptible  of  civilization. 

But,  let  it  be  admitted  that  the  Miami  tribe  of  Indians  consti- 
tutes an  international  political  State,  and  that  it  is  a  civilized  one, 
still  the  State  of  Indiana  is  not  bound  by  international  comity 
to  give  effect,  in  her  courts,  to  all  the  laws  and  customs  of  such 
State,  but  only  to  such  as  are  not  repugnant  to  her  own  laws  and 
policy.    1  Ind.  24.  ^ 

Laws  giving  effect  to  contracts  of  marriage  are  not  repugnant 
to  the  laws  of  Indiana,  and  the  proposition  is  established,  as  a 
general  one,  in  private  international  law,  that  an  actual  marriage 
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valid  in  the  country  where  celebrated,  will,  not  as  upon  a  claim 
or  right,  but  of  courtesy,  be  given  effect  to  in  other  States,  though 
not  celebrated  by  the  forms  nor  evidenced  in  the  mode  prescribed 
for  marriage  in  such  other  States.  If,  then,  in  the  case  at  bar, 
an  actual  marriage  took  place  between  Jane  Richardville  and 
George  Washington,  there  could  be  no  objection  to  its  being  up- 
held in  the  courts  of  this  State,  though  celebrated  among  an  un- 
civilized tribe  of  Indians. 

What,  then,  constitutes  the  thing  called  a  marriage?    What  is 
it  in  the  eye  of  the  jus  gentium?    It  is  the  union  of  one  man  and 
one  ivoman,  "so  lo7ig  as  they  both  shall  live,"  to  the  exclusion 
of  all  others,  hy  an  oUigation  which,  during  that  time,  the  par- 
ties cannot,  of  their  own  volition  and  act,  dissolve,  hut  which 
can  he  dissolved  only  hy  authority  of  the  State.  Nothing  short 
of  this  is  a  marriage.    And  nothing  short  of  this  is  meant,  when 
it  is  said,  that  marriages,  valid  where  made,  will  he  upheld  in 
other  States.    Noel  v.  Ewing,  9  Ind.  37.  Story's  Conflict  of  Laws, 
chap.  5  Wheaton's  Law  of  Nations,  137.    See  RejTiolds  v.  Rey- 
nolds, 3  Aliens  (Mass.)  Rep.  605.    From  what  has  been  said,  it 
is  manifest  that  the  union  betw^een  Jane  and  George,  described  in 
the  statement  of  facts  in  the  case  at  bar,  was  not  a  marriage,  ac- 
cording to  the  law  of  any  civilized  nation,  but  simply  and  ex- 
actly a  contract  and  state  of  concubinage.    See  Cobb  on  Slavery, 
245,  note  4.    The  State  v.  Samuel,  2  Dev.  and  Bat.  (N.  C.)  Rep. 
177.    But,  suppose  the  union  had  been  such  as  to  constitute  mar- 
riage, according  to  the  jus  gentium,  and  which  the  courts  of  this 
State  would  have  upheld  as  such,  it  might  not  still  have  fol- 
lowed, as  a  consequence,  that  the  husband  would  have  inherited, 
from  the  wife,  her  real  estate.     The  marriage  is  one  thing,  and 
the  incidents,  legal  rights  and  consequences  attaching  upon  mar- 
riage, are  another ;  and  these  may  be  different  as  to  real  and  per- 
sonal property.     2  Kent,  p.  93,  et  seq.     Marriage,  in  different 
countries,  is  followed  by  different  property  rights.    In  the  ]\Iiami 
nation,  or  tribe  of  Indians,  marriage,  supposing  we  concede  their 
unions  of  sexes  to  be  such,  is  not  followed  by  a  right  in  either 
party,  by  the  law  of  the  tribe,  to  inherit  real  estate  from  the 
other ;  for  the  Indians,  by  their  laws  neither  in  their  tribal  ca- 
pacity, nor  individually,  owned  any  real  estate.    It  is  a  kind  of 
property  unknown  to  them.     They  simply  hold  vaguely-defined 
territory,  for  use  in  hunting,  fishing,  etc.,  and  they  never  as- 
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sumed  to,  and  eo^^ld  not,  convey  the  fee  to  any  one.  That  be- 
longed first,  to  Great  Britain,  as  the  discovering  nation,  and  to 
the  United  States  afterward,  by  succession  to  Great  Britain ;  and 
it  is  under  our  laws  only  that  any  individual  among  these  Indians 
ever  obtained,  conveyed,  or  inherited  real  estate.  See  Fellows 
V.  Denniston,  23  N.  Y.  Rep.  420.  The  Cherokee  Nation  v.  Geor- 
gia, 5  Pet.  (U.  S.)  Rep.  1.  This  is  the  doctrine  of  international 
law  held  by  civilized  States,  and  acted  upon  without  consulting 
the  Indians.  It  is  based  or  justified  on  the  ground  that  the 
Indians  never  cultivated  the  soil.  But  the  case  does  not  turn  on 
any  of  the  foregoing  points,  and  they  need  not,  therefore  be  re- 
garded as  decided.  See  on  the  general  subject,  Dale  v.  Irish,  2 
Barb.  639.  Wall  v.  Williamson,  8  Ala.  48.  11  Id.  826,  and  10  Id. 
630.  Also  Jones  v.  Laney,  2  Texas,  342,  and  the  cases  in  the 
Supreme  Court  of  the  United  States,  cited  in  Cush.  Dig.  240. 

A  treaty,  however,  we  may  remark  may  be  made  between  a 
government  and  an  association  of  persons  not  constituting  an 
independent  government.  The  Constitution  of  the  United  States 
authorizes  our  government  to  treat  with  foreign  nations,  and  to 
regulate  affairs  with  the  States  and  Indian  tribes.  We  know, 
as  a  part  of  the  law  of  the  land,  and  the  history  of  our  States, 
that  the  last  treaty  between  the  Miami  tribe  of  Indians,  located  in 
Indiana,  and  the  United  States,  was  in  1840 ;  that  the  tribe  then 
agreed  to  remove  from  Indiana  to  west  of  the  Mississippi  river; 
that,  in  1846,  the  agreement  was  executed,  the  chiefs  at  that  time 
extinguishing  the  council  fires  upon  the  Wabash,  and  accom- 
panied by  most  of  the  living  members  of  the  tribe,  departed  for 
their  newly  assigned  and  distant  home.  The  sovereignty  of  the 
tribe,  so  far  as  it  possessed  sovereignty,  its  jurisdictional  power, 
so  far  as  it  possessed  such  over  persons  and  property  in  Indiana, 
disappeared  with  the  light  of  its  council  fires,  and  departed  to 
the  new  seat  of  the  tribe. 

Now,  it  is  true  as  a  general  proposition,  that  the  laws  of  a  na- 
tion are  operative  only  within  the  limits  of  the  territory  over 
which  their  jurisdiction  of  the  nation  extends.  They  do  not,  as 
a  general  proposition,  follow  the  individuals  of  such  nation  into 
the  jurisdictional  limits  of  another  nation,  so  as  to  attach  to  acts 
done  in  such  other  nation.  Hence,  if  citizens  of  Great  Britain, 
or  China  or  of  Africa,  contract  marriage  in  Indiana,  that  con- 
tract, to  be  valid,  must  conform  to  the  laws  of  Indiana.  1  Bright 's 
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Husband  and  Wife,  p.  8.  1  Greenleaf 's  Ev.,  sec.  545.  For  ex- 
ceptions to  the  general  propositions  above  stated,  see  Wheaton's 
Law  of  Nations,  p.  132,  third  edition.  The  marriage,  in  the  case 
at  bar,  was  contracted  in  Indiana,  between  ]\Iiami  Indians,  who 
did  not  accompany  the  tribe  to  the  West  but  remained  to  live 
among  our  people,  and  it  was  contracted  after  all  territorial  juris- 
diction of  the  tribe  had  ceased  in  the  State,  and  after  the  tribe 
itself,  with  its  government  had  disappeared  from  our  borders. 
The  marriage,  therefore,  was  clearly  to  be  tested  by  the  law  of 
Indiana;  certainly  so,  when  it  came  in  question  in  our  own 
tribunals. 

Per  Curiam.     The  judgment  below  is  affirmed,  with  costs. 


The  Executory  Agreement  to  Marry — Breach  of  Promise. 

PADDOCK  V.  ROBINSON. 
63  III.  99.     1872. 

Appeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the  court. 

This  was  an  action  for  a  breach  of  promise  of  marriage.  On  the 
trial  the  court,  against  the  objection  of  defendant,  permitted  the 
plaintiff  to  prove  promises  of  marriage  made  at  a  time  when 
both  parties  were  married  and  known  to  be  so  by  each  other.  We 
cannot  understand  how  an  action  can  be  maintained  on  such  a 
promise.  It  cannot  be  performed  except  upon  the  death  or  di- 
vorce of  the  husband  of  the  one  party,  and  the  wife  of  the  other ; 
and  to  hold  that  it  is  valid  because  it  may  be  performed  in  such 
a  contingency  would  be  to  introduce  into  social  life  a  dangerous 
and  immoral  principle.  Only  in  the  most  corrupt  condition  of 
society  could  such  agreements  be  tolerated  as  lawful.  They  are, 
in  themselves,  a  violation  of  marital  duty,  and  the  persons  who 
make  them  are  morally  unfaithful  to  the  marriage  tie.  A  con- 
tract so  deeply  at  war  with  the  best  interests  of  social  life,  and 
which  can  neither  be  proposed  on  the  one  side  nor  listened  to  on 
the  other  without  a  consciousness  of  moral  wrong— a  contract, 
too,  incapable  of  performance  except  upon  a  contingency  so  re- 
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mote  as  not  to  be  expected,  and  which  it  is  a  sin  to  anticipate  for 
such  a  purpose — such  a  contract  should  certainly  not  be  recog- 
nized as  valid  in  a  court  of  justice. 

We  find  no  case  in  which  this  question  has  been  expressly  de- 
cided. Counsel  for  appellee  cites  Chitty  on  Contracts,  587,  where 
it  is  said  that  the  promise  of  a  married  man  to  marry  within  a 
reasonable  time  is  not  void,  although  he  was  married  at  the  time 
of  making  such  promise,  because  his  wife  might  have  died  within 
a  reasonable  time.  But  on  examining  the  authorities  on  which 
the  text  is  based,  and  which  are  cited  by  the  author,  namely. 
Wild  V.  Harris,  7  C.  B.  999,  and  Millnard  v.  Littlewood,  5  Exch. 
775,  we  find,  in  both  cases,  the  plaintiff  w^as  not  aware  that  the 
defendant  had  a  wife  living  at  the  time  of  making  the  promise. 
The  same  was  true  in  Daniel  v.  Bowles^  2  C.  &  P.  553.  We  fully 
concur  in  these  decisions.  The  plaintiff  was  an  innocent  party. 
She  did  not  know  she  was  listening  to  immoral  professions  or 
accepting  a  promise  which  the  promisor  had  no  right  to  make. 
In  such  cases,  courts  may  well  hold  that  the  promisor  can  not 
avail  himself  of  his  fraudulent  concealment  of  his  marriage  as  a 
defense  to  an  action  upon  the  contract.  In  the  case  before  us, 
neither  party  was  innocent.  Both  knew  their  contract  of  mar- 
riage was  essentially  immoral. 

For  the  error  in  permitting  the  plaintiff  to  prove  the  promises 
of  marriage  made  while  the  plaintiff's  husband  and  the  defend- 
ant's wife  were  living,  and  known  to  be  so  by  both  parties,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  t^eversed. 


HARRISON  V.  CAGE. 

1  Salkeld.  24;  s.  c.  1  Ld.  Eaym.  386.     1699. 

Assumpsit,  for  that  in  consideration  he  had  promised  to  marry 
the  defendant,  she  promised  to  marry  him ;  and  verdict  pro  quer. 
Objected  that  the  woman  may  ip  such  cases  have  an  action,  but 
the  man  cannot;  because  the  marriage  is  no  advantage  to  the 
man,  but  to  the  woman  it  is.  And  the  writ  causa  matrimonii 
praelocti  lay  for  the  woman,  but  not  for  the  man.    Vide  Ho.  22 
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pi.  2.  1  Inst  204.  F.  N.  B.  3,  205.  Hob.  10.  Sed  non  allocatur; 
for  marriage  is  a  consideration  on  the  man's  side  sufficient  to 
raise  an  use ;  and  a  man  shall  have  an  action  for  scandalous  words 
per  quod  he  lost  his  marriage.  Et  per  Holt,  C.  J.  The  action  is 
grounded  upon  the  mutual  promises;  if  the  woman's  promise 
does  not  bind,  the  man's  promise  is  but  nudum  pactum,  and 
therefore  it  is  actionable  either  on  both  sides  or  on  neither  side. 


BRIDGET  KELLEY  v.  JOHN  RILEY. 

106  Mass.  339.     1871. 

Contract  for  breach  of  promise  of  marriage.  The  declaration 
did  not  allege  special  damage. 

At  the  trial  in  the  superior  court  before  Brigham,  C.  J.,  evi- 
dence was  introduced  tending  to  show  that  the  defendant  was  a 
married  man  at  the  time  of  the  promise.  The  defendant  re- 
quested the  judge  to  rule  that,  if  the  defendant  was  married  at 
the  time  of  the  promise,  the  action  could  not  be  maintained ;  but 
he  declined  to  so  rule,  and  ruled  that  the  action  could  be  main- 
tained, although  the  defendant  was  married  at  the  time  of  the 
promise,  if  the  plaintiff  was  ignorant  thereof. 

The  plaintiff  offered  evidence  tending  to  show  that,  induced  by 
the  defendant's  promise  of  marriage,  she  submitted  to  sexual 
intercourse  with  him,  and  that  he  got  her  with  child,  of  which 
she  had  been  delivered  and  which  was  now  living.  The  defendant 
objected  to  the  admission  of  this  evidence;  but  the  judge  ad- 
mitted it,  as  affecting  the  measure  of  damages 

[Colt,  J.,  rendered  the  decision.] 

It  remains  to  dispose  of  the  exceptions  of  the  defendant,  taken 
at  the  trial.  The  court  was  asked  to  rule  that,  if  the  defendant 
was  a  married  man  at  the  time  of  his  promise,  the  plaintiff  could 
not  be  injured  by  a  failure  to  perform,  and  though  she  had  no 
knowledge  of  that  fact  at  the  time,  could  not  maintain  this  action. 
This  was  properly  refused.  Th«  defendant  is  not  permitted  to 
escape  responsibility  on  the  ground  of  his  present  legal  inability 
to  perform  a  promise  of  marriage  to  an  innocent  party.     The 
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damages  to  the  plaintiff  are  certainly  not  diminished  by  the  con- 
sideration that  the  promise  was  made  under  such  circumstances. 
The  strict  rule  that  a  consideration  to  support  a  promise  is  in- 
sufficient, if  its  performance  is  utterly  and  naturally  impossible, 
is  met  by  the  suggestion,  that  even  if  the  future  performance 
here  is  to  be  treated  as  utterly  impossible,  yet  the  detriment  or 
disadvantage  which  must  necessarily  result  to  the  plaintiff  in 
relying  for  any  time  on  the  promise  affords  sufficient  consider- 
ation to  support  the  defendant's  contract.  2  Parsons  on  Con- 
tracts (5th  ed.)  67.    Wild  v.  Harris,  7  C.  B.  999. 

The  defendant  also  insists  that  the  evidence  of  seduction  was 
not  admissible  in  aggravation  of  damages.  But  in  a  recent  case 
the  contrary  has  been  held  by  this  Court,  on  the  ground  that 
compensation  to  the  plaintiff  for  the  injury  she  has  received  by 
the  breach  of  the  contract  cannot  be  fully  reached  without  tak- 
ing into  account  the  situation  in  which  she  is  left  by  the  de- 
fendant's act.  Sherman  v.  Rawson,  102  Mass.  395.  The  in- 
structions actually  given  by  the  learned  judge,  as  to  the  nature 
of  the  evidence,  by  which  the  promise  was  to  be  proved,  and  the 
elements  to  be  considered  by  the  jury  in  estimating  the  damages, 
were  full  and  accurate. 

The  defendant 's  exceptions  are  accordingly  overruled,  and  the 
plaintiff  may  now  therefore  renew  her  motion  in  the  superior 
court  where  the  case  remains,  that  judgment  be  rendered  as  of 
the  day  and  term  when  the  verdict  was  returned. 

Ordered  accordingly. 


CLEMENTS,  by  her  next  friend,  etc.,  v.  MOORE. 
11  Ala.  35.     1847. 

Writ  of  error  to  the  Circuit  Court  of  Tuskaloosa. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  plaintiff 
in  error.  The  declaration  contains  several  counts,  the  first  of 
which  alleges  the  mutual  promise  of  the  plaintiff  and  defendant 
to  marry  each  other,  with  an  averment  that  the  plaintiff'  is  still 
sole  and  unmarried,  and  ready  and  willing  to  perform  her 
promise,  but  the  defendant  has  married  another  woman,  etc. 
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The  second  count  alleges  mutual  promises  to  marry  in  a  reason- 
able time,  that  a  reasonable  time  has  elapsed,  and  the  plaintifT 
has  remained  and  still  is  sole  and  unmarried,  yet  the  defendant 
has  failed  and  refuses  to  perform  his  promise.  A  demurrer  was 
interposed  to  each  of  the  counts,  which  being  sustained,  and  the 
plaintiff  declining  to  amend  her  declaration,  judgment  was  ren- 
dered for  the  defendant. 

Collier,  C.  J.  Conceding  that  in  an  action  for  a  breach  of 
promise  to  marry  a  female  plaintiff  without  reference  to  time, 
she  should  allege  in  her  declaration  an  offer  to  marry  the  de- 
fendant, and  still  we  think  the  first  count  is  good.  It  alleges 
that  the  defendant  had  married  another  woman.  This  certainly 
excused  the  plaintiff'  from  reminding  him  of  their  engagement, 
and  again  offering  him  her  hand.  He  had  placed  himself  in  such 
a  condition  as  made  it  impossible  for  him  to  accept  such  a  pro- 
posal, and  the  law  did  not  impose  upon  her  the  indelicate  task, 
in  order  to  impair  the  wrong  she  had  suffered,  of  proposing  that 
which  the  defendant  was  under  the  necessity  of  rejecting.  The 
allegation  then,  excuses  an  offer  by  the  plaintiff  to  perform  her 
promise,  and  is  quite  equivalent  to  it. 

In  Johnston  v.  Caulkins,  1  Johns.  Cas.  116,  which  was  an  ac- 
tion for  a  breach  of  promise  of  marriage,  it  was  held  that  where 
the  defendant  had  absconded,  and  thus  put  it  out  of  the  plain- 
tiff's power  to  offer  to  consummate  the  contract,  she  was  excused 
from  making  the  offer. 

The  second  count  is  alike  unexceptionable.  It  states  a  promise 
to  marry  in  a  reasonable  time,  the  plaintiff's  readiness  to  marry 
the  defendant,  that  a  reasonable  time  has  elapsed,  and  the  de- 
fendant's failure  to  marry  her,  and  his  continued  neglect  and 
refusal  to  do  so. 

Both  counts  substantially  conform  to  the  precedents  in  2 
Chitty  and  certainly  the  cases  cited  by  the  defendant's  counsel 
from  the  Kentucky  Reports  do  not  oppose,  but  so  far  as  ap- 
plicable, sustain  our  views.  The  judgment  is  reversed,  and  the 
cause  is  remanded. 
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SHEAHAN  V.  BARRY. 
27  Mich.  217.     1873. 

Error  to  Wayne  circuit. 

Campbell,  J.  The  suit  below  was  brought  for  breach  of  prom- 
ise and  seduction,  and  a  verdict  was  rendered  for  damages. 

It  is  now  claimed  that  it  was  incompetent  to  allow  evidence 
of  seduction  in  aggravation  of  damages. 

It  was  hardly  questioned  that  the  practice  of  allowing  such 
testimony  has  been  general,  and  the  cases  opposed  to  it  are  not 
numerous.  It  is  claimed,  however,  that  these  cases  stand  on  bet- 
ter reason,  and  that  the  proof  should  be  excluded,  first,  because 
the  parties  are  in  pari  delicto;  and  secondly,  because  a  separate 
action  will  lie  for  seduction.  The  authorities  mainly  relied  on  in 
aid  of  this  defense  are  Burks  v.  Shain,  2  Bibb.  341 ;  Weaver  v. 
Bachert,  2  Penn.  St.  80 ;  and  Perkins  v.  liersey,  1  R.  I.  493. 

We  do  not  think  the  objection  that  the  parties  are  equally  in 
fault  is  legally  tenable.  The  whole  law  concerning  the  action 
for  seduction,  and  the  criminal  proceeding  for  the  same  offence 
would  be  inconsistent  with  this  theory.  The  common  sense  of 
mankind  has  approved  the  rule  which  holds  the  seducer  re- 
sponsible. The  proposition  that  he  is  rightly  liable  is  one  of 
those  plain  maxims  which  no  amount  of  reasoning  will  vindicate 
more  clearly  than  the  natural  sentiments  of  humanity;  but  it 
has  always  been  recognized  as  a  sound  rule  at  common  law,  and 
the  ingenious  attempts  of  some  judges  to  demonstrate  its  un- 
soundness have  produced  very  little  impression.  When  popular 
opinion  and  legal  usage  have  been  so  long  in  harmony,  and 
many  cases  show  the  profound  conviction  which  men  generally 
have  of  the  evil  deserts  of  such  offenders,  we  do  not  feel  called 
upon  to  search  out  any  new  arguments  to  maintain  a  doctrine 
which  seems  to  us  as  reasonable  as  it  is  well  settled  by  practice 
and  decision. 

The  objection  that  the  damages  should  not  be  allowed  in  an 
action  for  breach  of  promise  rests  on  a  different  principle,  but 
we  think  it  is  equally  unfoundedt  The  common  law  practice  is 
substantially  uniform  in  allowing  it.  The  seduction  which  is 
allowed  to  be  proven  in  these  cases  is  brought  about  in  reliance 
upon  the  contract,  and  is  itself  in  no  very  indirect  way  a  breach 
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of  its  implied  conditions.  Such  an  engagement  brings  the  parties 
necessarily^  into  very  intimate  and  confidential  relations,  and  the 
advantage  taken  of  those  relations  by  the  seducer  is  as  plain  a 
breach  of  trust  in  all  its  essential  features  as  any  advantage 
gained  by  a  trustee  or  guardian,  or  confidential  adviser,  who 
cheats  a  confiding  ward,  or  beneficiary,  or  client,  into  a  losing 
bargain.  It  only  differs  from  ordinary  breaches  of  trust  in  being 
more  heinous.  A  subsequent  refusal  to  marry  the  person  whose 
confidence  has  been  thus  deceived  cannot  fail  to  be  aggravated 
in  fact  by  the  seduction.  The  contract  is  twice  broken.  The 
result  of  an  ordinary  breach  of  promise  is  the  loss  of  the  alliance 
and  the  mortification  and  pain  consequent  on  the  rejection.  But 
in  case  of  seduction  there  is  added  to  this  a  loss  of  character, 
and  social  position,  and  not  only  deeper  shame  and  sorrow,  but  a 
darkened  future.  All  of  these  spring  directly  and  naturally  from 
the  broken  obligations.  The  contract  involves  protection  and 
respect,  as  well  as  affection,  and  is  violated  by  the  seduction  as 
it  is  by  refusal  to  marry.  A  subsequent  marriage  condones  the 
first  wrong;  but  a  refusal  to  marry  makes  the  seduction  a  very 
grievous  element  of  injury,  that  cannot  be  lost  sight  of  in  any 
view  of  justice. 

We  think  the  common-law  practice,  which,  so  far  as  we  know, 
has  never  before  been  questioned  in  this  state,  is  based  on  sound 
principles.  The  recovery  of  damages  by  the  injured  woman  was 
not  at  common  law  affected  one  way  or  other  by  the  right  of  her 
friends  to  sue  for  seduction.  Although  the  damages  they  recov- 
ered for  loss  of  service  were  allowed  to  be  much  larger  than  the 
value  of  wages  could  have  been,  they  were  nevertheless,  in  legal 
contemplation,  the  damages  of  the  master  or  parent,  and  not  of 
the  woman.  And  if  she  was  not  in  the  employment  or  guardian- 
ship of  any  one,  there  could  be  no  suit  where  there  was  no  service ; 
and  unless  the  damages  from  seduction  were  considered  in  an 
action  for  breach  of  promise,  they  could  not  in  such  case  be 
considered  in  any  action  on  her  behalf.  No  rule  can  be  just 
which  does  not  give  the  injured  person  the  full  damages  resulting 
to  herself  from  her  injury;  and  this  was  done  in  an  action  for 
breach  of  promise,  as  it  was  not  done  for  her  in  any  other  action. 

But  it  is  claimed  that  our  statutes  having  provided  that  re- 
covery can  be  had  for  seduction  without  any  showing  of  service, 
the  reason  for  the  old  rule  has  ceased.    As  the  law  now  stands, 
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the  suit  may  be  brought  by  the  parent  or  guardian  of  the  minor, 
or  by  any  relative  who  be  selected  and  authorized  by  a  woman 
of  full  age.    Comp.  L.  §  6195. 

Assuming  that  these  damages  now  belong  to  the  woman  (a 
point  on  which  no  decision  has  yet  been  called  for),  as  they 
certainly  should,  there  may  be  many  cases  where  no  such  relative 
can  be  found  or  none  who  will  assume  the  litigation.  The  rule 
of  damages  in  one  action  ought  not  to  vary  with  the  possibilities 
of  another,  and  if  the  damages  are  properly  recoverable,  in  one 
suit  for  breach  of  promise,  they  should  be  recoverable  in  all  like 
cases. 

There  are  two  considerations  in  the  way  of  holding  the  rule 
changed  by  our  statute.  If  it  gives  a  remedy  to  the  woman 
herself,  it  should,  on  common-law  principles,  be  regarded  as  a 
cumulative  remedy — so  far  as  the  seduction  under  promise  of 
marriage  is  concerned — rather  than  as  superseding  the  old  one. 
And  it  is  better  for  all  parties  and  more  consonant  with  public 
policy,  that  where  justice  can  be  fully  accomplished  in  one  suit, 
no  one  should  be  driven  to  begin  more  than  one. 

And  where  this  rule  is  respected,  there  can  be  no  danger  of 
injustice  by  a  second  prosecution.  The  maxim  that  no  one  shall 
be  twice  vexed  for  the  same  cause  of  action  will  always  prevent 
any  plaintiff  from  suing  twice  for  the  same  damages.  If  they 
can  be  recovered  in  this  action  under  the  pleadings,  a  recovery 
in  this  will  necessarily  be  a  bar  to  any  future  action.  This  sub- 
ject was  recently  considered  in  the  case  of  Leonard  v.  Pope, 
supra,  p.  145. 

We  think  there  was  no  error  in  receiving  evidence  of  the  se- 
duction and  in  allowing  it  to  be  considered  in  aggravation  of 
damages.  The  authorities  were  so  fully  cited  on  both  sides  that 
we  do  not  deem  it  necessary  to  repeat  the  citations.  We  regard 
the  law  as  settled  by  the  common-law  practice,  and  as  not 
changed  by  statute. 

The  remaining  errors  relied  on  upon  the  argument  relate  to 
the  rulings  of  the  circuit  judge  in  his  charge  and  refusals  to 
charge. 

Defendant  below  asked  the  court  to  charge  that  if  it  should 
be  found  that  the  plaintiff  had  sexual  intercourse  with  any  other 
person  than  the  defendant  before  the  alleged  breach  of  promise, 
and  which  was  unknown  to  the  defendant,  then  the  jury,  even  if 
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they  should  find  for  the  plaintiff,  should  consider  that  fact  in 
mitigation  of  damages  and  the  plaintiff  should  recover  no  more 
than  mere  nominal  damages. 

The  court  charged  as  requested,  that  it  should  be  considered 
in  mitigation,  but  refused  to  charge  the  damages  must  be  merely 
nominal. 

Upon  the  argument  it  was  claimed  that  in  such  cases  there 
could  be  no  recovery  at  all.  And  this  is  perhaps  a  more  correct 
claim,  for  there  can  be  very  few,  if  any,  actions  of  this  nature 
where  anj-thing  that  would  in  law  preclude  more  than  nominal 
charges,  would  not  be  a  complete  justification. 

But  we  think  the  ruling  was  correct.  There  was  e^ddence  in- 
troduced attempting  to  prove  plaintiff's  incontinence  with  an- 
other about  the  time  of  the  alleged  seduction,  and  after  the 
promise  of  marriage.  There  was  also  evidence  from  which  it 
was  claimed  the  jury  might  infer  previous  incontinence.  It  was 
not  claimed  that  the  engagement  had  been  broken  off  on  ac- 
count of  a  discovery  or  suspicion  of  such  misconduct. 

Such  misconduct  after  an  engagement  may  very  well  be  re- 
garded as  a  violation  of  the  woman 's  promise,  and  may  generally, 
at  least,  be  an  entire  defense  to  an  action  for  breach  of  promise. 
It  is  not  necessary  to  decide  in  this  case  how  far  the  protection 
should  extend  according  as  the  defendant  himself  may  or  may  not 
be  in  fault.  But  the  law  is  not  so  cruel  as  to  deny  to  a  woman 
who  has  gone  astray  the  power  to  return  to  virtue.  It  has  been 
held  by  this  court  that  the  seduction  of  such  a  woman,  who  has 
retrieved  her  character  is  legally  possible,  and  legally  punish- 
able. People  V.  Millspaugh,  11  Mich.  278.  It  has  also  been  held 
that  a  marriage  cannot  be  avoided  on  the  ground  of  ante-nuptial 
incontinence.  Leavitt  v.  Lea\att,  13  Mich.  452.  If  a  person  who 
has  promised  marriage  discovers  that  his  proposed  wife  has  been 
guilty  previously  of  unchaste  conduct,  which  has  been  concealed 
from  him,  he  may  unquestionably  if  his  ovm  conduct  has  been 
fair,  break  off  the  engagement  and  be  legally  justified.  But  when 
he  breaks  it  off,  on  some  other  insufficient  ground,  or  for  no  rea- 
son at  all,  and  where  he  has  himself  been  guilty  of  seducing  her 
under  and  by  means  of  the  marriage  promise,  we  can  see  no  rea- 
son why  she  should  not  have  an  action  against  him.  No  authority 
cited  covers  such  a  case,  and  we  think  it  would  not  be  proper  to 
take  it  from  the  jury. 
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The  court  also  refused  a  request  that  an  instruction  should 
be  given  to  the  jury  that  certain  circumstances  sworn  to  by  plain- 
tiff tended  to  show  that  she  had  previously  had  connection  with 
some  other  person  than  the  defendant.  The  ground  of  the  re- 
fusal was  that  no  medical  evidence  had  been  introduced  calling 
for  such  a  charge. 

If  the  court  had  assumed  to  charge  upon  a  question  of  physi- 
ology not  explained  by  medical  evidence,  it  could  only  have  been 
on  the  ground  that  the  jury  and  every  one  else  had  equal  knowl- 
edge upon  the  subject.  It  was  not  a  question  of  law  in  any  sense, 
and  an  instruction  upon  it  as  a  question  of  fact  would  have 
been  usurping  the  province  of  the  jury.  There  is  nothing  to 
show  that  counsel  were  not  allowed  to  argue  to  the  jury  on  this 
evidence  and  it  was  to  the  jury,  and  not  to  the  court  that  such 
arguments  should  be  addressed. 

The  charges  requested  on  the  theory  that  the  promise  to  marry 
was  in  consideration  of  illicit  intercourse,  are  not  supported  by 
any  evidence,  and  we  need  not  consider  them.  Defendant  denied 
the  entire  case,  both  as  to  engagement  and  intercourse.  The  plain- 
tiff's story  showed  a  previous  and  existing  engagement. 

In  regard  to  the  charge  requested  as  to  a  breach  of  the  engage- 
ment, it  was  proved  by  defendant  that  he  had  married  another 
woman,  and  so  put  it  out  of  his  power  to  marry  plaintiff.  This 
gave  her  an  immediate  right  of  action. — Short  v.  Stone,  8  Q.  B., 
358 ;  Frost  v.  Knight,  L.  R.,  2  Exch.,  Ill 

We  find  no  error  on  the  record,  and  the  judgment  must  be 
affirmed  with  costs. 

The  other  Justices  concurred. 
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uary term,  T886,  No.  426. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court  April 
12th,  1886. 
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This  is  a  case  in  which  we  do  not  feel  disposed  to  indulge  in  a 
prolonged  discussion.  Its  details  are  not  inviting.  We  prefer 
to  state  the  principles  of  law  applicable  to  it  as  concisely  as  pos- 
sible. 

The  plaintiff  sought  in  the  court  below  to  recover  damages  for 
the  breach  of  a  contract  of  marriage.  The  defendant  admitted 
the  contract,  but  defended  its  breach  upon  the  ground  that  the 
plaintiff  had  a  physical  impediment  which  rendered  the  usual 
intercourse  between  the  sexes  impossible.  The  defendant  further 
alleged,  and  there  was  evidence  to  prove,  that  the  plaintiff  in- 
formed him  of  her  condition,  and  that  she  promised  him  to  have 
difficulty  removed  by  a  surgical  operation.    This  was  not  done. 

The  learned  judge  below  tried  the  case  upon  an  erroneous 
theory  which  runs  like  a  vein  of  error  all  through  it.  This  can 
be  illustrated  by  taking  his  answer  to  the  plaintiff's  fifth  point 
which  point  and  answer  are  as  follows : 

''If  an  impediment  exists  with  the  plaintiff,  in  order  to  afford 
the  defendant  an  excuse  for  the  breach  of  his  marriage  contract, 
it  must  be  such  an  impediment  as  must  entitle  him  to  a  divorce 
after  marriage,  and  if  capable  of  being  remedied  by  an  operation 
it  would  afford  no  grounds  for  divorce  after  marriage.  There- 
fore, if  the  jury  believes  that  this  impediment  is  capable  of  being 
remedied  by  an  operation,  it  affords  the  defendant  no  excuse  for 
the  breach  of  his  marriage  contract,  and  the  verdict  should  be  for 
the  plaintiff." 

The  answer  was  as  follows: 

**We  say  that  in  the  abstract  this  point  is  true,  yet  it  may  be 
modified  by  the  degree  of  the  difficulty  and  the  character  of  the 
operation  required.  If  the  difficulty  and  the  remedy  would  both 
be  serious,  common  sense  and  a  sound  discretion  might  make  a 
divorce  appropriate  for  the  relief  of  such  people  after  marriage 
on  account  of  the  seriousness  of  the  difficulty;  in  such  a  case, 
if  it  could  be  ascertained  before  marriage,  a  breach  of  the  con- 
tract would  be  excusable.'- 

I  am  not  sure  that  I  understand  this  answer.  It  would  seem 
to  affirm  the  point  as  an  abstract  proposition  and  to  qualify  it  as 
applied  to  the  facts  in  this  case.  The  qualification,  however,  is 
not  clear,  and  could  not  have  given  the  jury  much  light.  The 
point  should  have  been  refused  without  qualification.  It  was 
error  both  as  an  abstract  proposition,  and  as  bearing  upon  the 
case. 
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When  a  man  enters  into  an  engagement  of  marriage  with  a 
woman  he  is  presumed  to  have  made  himself  acquainted  with  her 
appearance,  her  temper,  her  manner,  her  character,  and  other 
matters  which  are  obvious  to  the  understanding,  and  which  can 
be  ascertained  in  the  social  intercourse  which  usually  accompanies 
courtship.  If  he  changes  his  mind  and  refuses  to  marry  her  for 
a  defect  which  is  open  to  observation,  and  which  he  might  have 
ascertained  before  by  reasonable  care,  it  is  no  defense  to  an  action 
of  breach  of  promise  of  marriage.  While  this  is  so  he  has  a  right 
to  presume  that  her  physical  condition  is  such  that  she  is  capable 
of  giving  him  the  intercourse  between  the  sexes  which  is  usual  in 
the  marriage  state.  He  has  a  right  to  presume  so,  because  the 
defect,  if  it  exists  at  all,  is  a  concealed  one,  and  not  open  to  his 
observations.  To  conceal  such  a  thing  from  him  until  after  mar- 
riage would  be  a  fraud.  It  would  be  a  fraud  to  sell  a  cow  with 
such  a  defect  without  making  it  known  to  the  purchaser.  In 
this  case,  if  the  defendant  is  to  be  believed,  the  plaintiff  informed 
him  of  the  difficulty,  and  promised  to  have  it  remedied  by  a 
surgical  operation.  This,  as  before  stated,  was  not  done,  and  we 
do  not  think  the  defendant  was  in  duty  bound  to  marry  her,  and 
afterwards  call  in  a  surgeon  for  such  a  purpose.  He  was  entitled 
to  have  a  wife  capable  of  copulation  in  the  usual  way  when  he 
married  her.  We  must  not  lose  sight  of  the  fact  that  we  are 
dealing  with  a  marriage  contract  pure  and  simple,  and  that  eon- 
tract  did  not  require  him  to  take  an  imperfect  woman,  and  to 
involve  himself  in  the  expense  and  risk  of  such  an  operation.  We 
are  of  opinion  that  the  plaintiff's  failure  to  perform  her  promise 
to  have  the  operation  performed  absolved  the  defendant  from  his 
contract.  If,  on  the  other  hand,  the  defendant  is  not  believed 
then  the  plaintiff  is  in  a  position  of  having  a  concealed  defect 
of  a  nature  to  at  least  seriously  impair  the  defendant's  satisfac- 
tion in  any  sexual  commerce  with  her  and  not  informing  him  of 
such  defect.  This,  as  before  stated,  would  have  been  a  fraud 
upon  him  and  would  of  itself  avoid  the  contract. 

It  is  a  mistake  to  suppose,  as  was  assumed  in  the  point  and 
affirmed  by  the  court  that  the  impediment  must  be  of  such  a 
nature  as  would  be  a  ground  of  divorce  after  marriage.  We 
are  not  now  dealing  with  the  question  of  divorce.  That  is  a  sub- 
ject that  is  regulated  by  statutes,  and  has  no  necessary  relation 
to  the  case  in  hand.    We  are  considering  a  contract  to  marry; 
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a  contract  which  calls  for  the  richest  good  faith  on  both  sides,  and 
which  neither  party  has  the  right  to  enforce  against  the  other,  if 
incapable  of  performing  the  full  marital  duties.  A  man  does  not 
court  and  marry  a  woman  for  the  mere  pleasure  of  paying  for 
her  board  and  washing.  He  expects  and  is  entitled  to  something 
in  return  and  if  the  woman  with  whom  he  contracts  be  incapable 
by  reason  of  a  natural  impediment  of  giving  him  the  comfort  and 
satisfaction  to  which  as  a  married  man  he  would  be  entitled,  there 
is  a  failure  of  the  moving  consideration  of  such  contract,  and  no 
court  ought  to  enforce  it  by  giving  damages  for  its  breach. 

The  plaintiff's  third  point  should  also  have  been  denied.  In- 
stead of  doing  so,  the  learned  judge  left  it  to  the  jury  with 
instructions  which  they  may  have  had  some  difficulty  in  under- 
standing. To  hold  that  the  conduct  of  the  defendant,  referred  to 
in  the  point,  estopped  him  from  setting  up  his  defence,  ignores 
M^holly  the  evidence  that  the  plaintiff  promised  him  to  have  the 
impediment  removed.  He  may  well  have  relied  on  that  promise, 
and  continued  to  make  preparations  for  the  marriage,  until  he 
found  that  she  did  not  intend  to  keep  her  promise. 

There  was  plain  error  in  that  portion  of  the  charge  contained 
in  the  fifth  assignment.  The  jury  could  have  drawn  no  other 
conclusion  from  the  language  of  the  court  than  that  the  cases 
depended  entirely  upon  the  testimony  of  the  doctors,  Avhereas  the 
testimony  of  the  defendant  alone,  if  believed  by  the  jury,  was 
ample  to  sustain  the  verdict  in  his  favor.  I  prefer  not  to  repeat 
it,  nor  is  it  necessary  to  do  so.  And  while  perhaps  not  so  in- 
tended, the  charge  of  the  court  was  well  calculated  to  give  the 
jury  the  impression  that  they  must  take  the  opinion  of  the  medi- 
cal witnesses  as  their  guide  in  forming  their  conclusion  as  to 
whether  the  breach  of  contract  was  excusable.  It  was  for  the 
court  to  define  what  condition  of  things  would  avoid  the  contract, 
and  for  the  jury  to  find  from  all  the  evidence  whether  such  a  con- 
dition of  things  existed. 

We  also  sustain  the  eighth  assignment.  As  applied  to  the  facts 
of  this  case  the  plaintiff's  second  point  should  have  been  refused. 
The  point  ignores  the  fact  that  the  disgrace,  mortification  and 
humiliation  which  the  plaintiff  suffered,  may  have  been,  under 
our  view  of  the  evidence,  the  result  of  her  own  act  in  contracting 
an  engagement  to  marry  when  she  was  not  in  a  condition  physi- 
cally to  perform  it. 
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It  was  also  error  to  affirm  the  plaintiff's  fourth  point.  The 
jury  were  instructed  that  if  they  believed  that  the  defendant 
seduced  the  plaintiff  while  he  was  engaged  to  marry  her,  they 
might  on  that  account  give  punitive  damage,  for  the  purpose  of 
punishing  the  defendant  and  compensating  the  plaintiff  for  the 
disgrace  and  mortification. 

There  was  no  evidence  that  the  defendant  seduced  the  plaintiff, 
and  if  there  had  been,  the  instruction  was  wrong  imder  the  au- 
thorities. It  is  snfficient  to  refer  to  Weaver  v.  Bachert,  2  Pa. 
St.  Rep.  80. 

There  was  really  no  serious  dispute  as  to  the  facts  of  the  case. 
There  was  some  difference  in  the  medical  testimony,  but  it  dif- 
fered only  in  degree.  That  there  was  a  serious  impediment  was 
established  by  evidence  that  no  jury  would  have  a  right  to  dis- 
regard. That  the  jury  found  for  the  plaintiff  was  doubtless 
owing  to  the  manner  in  which  the  evidence  was  submitted.  The 
cases  justified  a  binding  instruction  in  favor  of  the  defendant. 

Judgment  reversed. 


Essentials  of  Marriage — Relationship  as  a  DisqualiHcation. 

SUTTON  V.  WARREN. 
10  Met.  (Mass.)  451.    1845. 

Assimipsit  on  a  promissory  note  for  $1,300,  given  by  the  de- 
fendant to  Ann  Sutton,  on  the  10th  of  August,  1840.  The  case 
was  submitted  to  the  court  upon  the  following  facts  agreed  on 
by  the  parties : 

The  note  declared  on  was  given  for  money  lent  by  Ann  Sutton 
to  the  defendant.  The  plaintiff  and  said  Ann  Sutton  are  natives 
of  England,  and  were  married  at  Duffield,  in  England,  on  the 
28th  of  November,  1834.  About  one  year  after  their  marriage, 
they  came  to  this  country,  where  they  have  lived,  as  husband  and 
wife,  ever  since.  The  said  Ann  was  the  own  sister  of  the  mother 
of  the  said  Samuel  Sutton,  the  plaintiff,  and  has  always  since  said 
marriage  gone  by  the  name  of  Ann  Sutton.  Her  former  name 
was  Ann  Hills. 

Hubbard,  J.     It  is  a  well  settled  principle  in  our  law,  that  mar- 
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riages  celebrated  in  other  States  or  countries,  if  valid  by  the  law 
of  the  country  where  they  are  celebrated,  are  of  binding  obliga- 
tion within  this  Commonwealth,  although  the  same  might,  by 
force  of  our  laws,  be  held  invalid,  if  contracted  here.  This  prin- 
ciple has  been  adopted,  as  best  calculated  to  protect  the  highest 
welfare  of  the  community  in  the  preservation  of  the  purity  and 
happiness  of  the  most  important  domestic  relations  in  life.  Green- 
wood V.  Curtis,  6  Mass.  378 ;  Medway  v.  Needham,  16  Mass.  157 ; 
West  Cambridge  v.  Lexington,  1  Pick,  506;  Compton  v.  Bear- 
croft,  Bui.  N.  P.  114 ;  Scrimshire  v.  Scrimshire,  and  Middleton  v. 
Janverin,  2  Haggard,  395,  437.  There  is  an  exception,  however, 
to  this  principle,  in  those  cases  where  the  marriage  is  considered 
as  incestuous  by  the  law  of  Christianity  and  as  against  natural 
law.  And  these  exceptions  relate  to  marriages  in  the  direct  lineal 
line  of  consanguinity,  and  to  those  contracted  between  brothers 
and  sisters;  and  the  exceptions  rest  on  the  ground,  that  such 
marriages  are  against  the  laws  of  God,  are  immoral,  and  destruc- 
tive of  the  purity  and  happiness  of  domestic  life.  But  I  am  not 
aware  that  these  exceptions,  by  any  general  consent  among  writ- 
ers upon  natural  law,  have  been  extended  further,  or  embraced 
other  cases  prohibited  by  the  Levitical  law.  This  subject  has 
been  carefully  discussed  by  Chancellor  Kent,  in  the  ease  of 
Wightman  v.  Wightman,  4  Johns.  Ch.  343 ;  and  while  he  is  clear 
as  to  the  exceptions  before  stated,  he  thinks,  bej'ond  them  there 
is  a  diversity  of  opinion  among  commentators.  2  Kent  Com. 
Lect.  26.  See  also  Story's  Conflict  of  Laws,  sees.  113,  114.  There 
is  also  a  provision  in  our  statute,  making  marriages  void  in  this 
State,  where  persons  resident  in  the  State,  whose  marriage,  if 
solemnized  here,  would  be  void,  in  order  to  evade  our  law,  and 
with  the  intention  of  returning  to  reside  here  again,  go  into 
another  State  or  country  and  there  have  their  marriage  solem- 
nized. Rev.  Sts.  ch.  75,  sec.  6.  The  only  object  of  this  provision  is, 
as  stated  by  the  commissioners  in  their  report,  to  enforce  the  ob- 
servance of  our  own  laws  upon  our  own  citizens,  and  not  to  suffer 
them  to  violate  regulations  founded  in  a  just  regard  to  good 
morals  and  sound  policy.  As  to  the  wisdom  of  this  provision  it 
is  unnecessary  here  to  speak.  But  the  provision  is  notice  to 
show  that  it  has  not  been  overlooked  in  the  consideration  of  the 
case  at  bar,  which  presents  no  such  state  of  facts. 

In  view  of  the  whole  matter,  considering  it  as  a  part  of  the 
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jus  gentium,  we  do  not  feel  called  upon  to  extend  the  exceptions 
further.  By  our  statutes,  the  marriage  contracted  betM^een  Sam- 
uel Sutton,  the  plaintiff,  and  Ann  Hills,  his  mother's  sister,  if 
celebrated  in  this  State,  would  have  been  absolutely  void.  But 
by  the  law  of  England,  this  marriage,  at  the  time  it  was  con- 
tracted, viz.,  in  November,  1834,  was  voidable  only,  and  could 
not  be  avoided  until  a  sentence  of  nullity  could  be  obtained  in 
the  spiritual  court,  in  a  suit  instituted  for  that  purpose.  See 
Poynter  on  Marriage  and  Divorce,  86,  120;  2  Stephen's  Com. 
280.  In  The  Queen  v.  Inhabitants  of  Wye,  7  Adolph.  &  Ellis, 
771,  and  3  Nev.  &  P.  13,  the  Court  of  Kings  Bench  affirmed  the 
doctrine,  and  held  such  a  marriage  voidable  only,  and  that,  till 
avoided,  it  was  valid  for  all  civil  purposes.  Rose.  Crim.  Ev.  (2d 
ed.),  286.  Since  this  marriage  was  contracted,  the  St.  of  6  Wm. 
4,  c.  54,  has  been  passed,  making  such  marriages  which  should 
afterwards  be  celebrated,  absolutely  void.  In  the  present  case, 
the  marriage  of  these  parties  was  not  void  by  the  laws  of  Eng- 
land, though  voidable  in  the  spiritual  courts.  It  never  was 
avoided,  and  though  absolutely  prohibited  by  our  laws,  yet  not 
being  within  the  exception,  as  against  natural  law,  we  do  not 
feel  warranted  in  saying  the  parties  are  not  husband  and  wife. 
The  plaintiff,  Samuel  Sutton,  sues  on  a  promissory  note  given  to 
the  said  Ann  Sutton,  and,  as  her  husband,  he  can  maintain  an 
action  thereon,  in  his  own  name  alone,  there  being  no  other  cause 
of  objection  raised  than  the  one  stated  in  regard  to  the  legality 
of  their  marriage.  Bayley  on  Bills  (2d  Amer.  ed.),  42;  Clancy, 
Husb.  and  Wife,  4. 

Judgment  for  the  plaintiff. 


Miscegenation. 

THE  STATE,  APPELLANT,  v.  JACKSON. 

80  Mo.  175.     1883. 

Appeal  from  Cape  Girardeau  Circuit  Court.     Reversed. 

Henry,  J.  At  the  May  term,  1880,  of  the  circuit  court  of 
Cape  Girardeau  county,  the  defendant,  a  white  woman,  was 
indicted  for  having  intermarried  with  Dennis  Jackson,  a  person 
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having  more  than  one-eighth  part  of  negro  blood.  A  demurrer 
was  sustained  on  the  ground  that  the  law  on  which  the  indict- 
ment was  based,  section  1540,  Revised  Statutes,  1879,  is  in  con- 
flict with  the  14th  amendment  of  the  Constitution  of  the  United 
States,  as  also  with  the  17th  subdivision  of  section  53  of  article  4 
of  the  constitution  of  this  State. 

Section  1540,  Revised  Statutes  1879,  is  as  follows :  "No  person 
ha\^ng  one-eighth  part  or  more  of  negro  blood  shall  be  permitted 
to  marry  any  white  person,  nor  shall  any  white  person  be  per- 
mitted to  marry  any  negro  or  person  having  one-eighth  part  or 
more  of  negro  blood;  and  every  person  who  shall  knowingly 
marry  in  \dolation  of  the  provisions  of  this  section,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  the  penitentiary  for 
two  years,  or  by  fine  not  less  than  $100,  or  by  imprisonment  in 
the  county  jail  not  less  than  three  months,  or  by  both  such  fine 
and  imprisonment;  and  the  jury  trying  any  such  case  may  de- 
termine the  proportion  of  negro  blood  in  any  party  to  such  mar- 
riage from  the  appearance  of  such  person." 

We  are  unable  to  perceive  any  conflict  between  that  section 
and  the  clause  of  our  State  constitution  which  declares  that: 
"The  general  assembly  shall  not  pass  any  local  or  special  law 
regulating  the  practice  or  jurisdiction  of  or  changing  the  rules  of 
evidence  in  any  judicial  proceeding  or  inquiry  before  courts 
.  .  ."  It  did  not  change  the  practice  or  jurisdiction  or  rules 
of  evidence  in  any  judicial  proceeding  or  inquiry  before  any 
judicial  tribunal.  Besides,  it  is  not  a  special  or  local  but  a  gen- 
eral law,  embracing  all  citizens  of  this  State,  white  as  well  as 
black. 

It  may  interfere  with  the  taste  of  negroes  who  want  to  marry 
whites,  or  whites  who  wish  to  intermarry  with  negroes,  but  the 
State  has  the  same  right  to  regulate  marriages  in  this  respect 
that  it  has  to  forbid  the  intermarriage  of  cousins  and  other  blood 
relations.  If  the  State  desires  to  preserve  the  purity  of  the 
African  blood  by  prohibiting  marriages  between  whites  and 
blacks,  we  know  of  no  power  on  earth  to  prevent  such  legislation. 
It  is  a  matter  of  purely  domestic  concern.  The  14th  amendment 
to  the  Constitution  of  the  United  States,  to  which,  by  some,  magi- 
cal power  is  ascribed,  has  no  such  scope  as  seems  to  have  been 
accorded  to  it  by  the  circuit  court.  It  declares  that :  "All  per- 
sons born  or  naturalized  in  the  United  States  and  subject  to  the 
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jurisdiction  thereof  are  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside,"  and  that  "No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privilege  or  immunities  of 
citizens  of  the  United  States." 

Every  Chinaman,  Indian  and  Hottentot  born  in  the  United 
States  and  subject  to  its  jurisdiction  is,  under  the  definition  of  a 
citizen,  contained  in  the  1st  section  of  the  amendment,  a  citizen 
of  the  United  States;  and  under  the  general  sweeping  declara- 
tions of  the  latter  clause  of  that  section  it  is  necessary  to  de- 
termine what  are  the  privileges  and  immunities  of  citizens  of  the 
United  States.  They  are  those  secured  to  them  by  the  Constitu- 
tion of  the  United  States  and  laws  enacted  in  pursuance  thereof. 
All  of  one 's  rights  as  a  citizen  of  the  United  States  will  be  found 
guaranteed  by  the  Constitution  of  the  United  States.  If  any  pro- 
vision of  that  instrument  confers  upon  a  citizen  the  right  to 
marry  any  one  who  is  willing  to  wed  him,  our  attention  has  not 
been  called  to  it.  If  such  be  one  of  the  rights  attached  to  Ameri- 
can citizenship  all  our  marriage  acts  forbidding  intermarriages 
between  persons  within  certain  degrees  of  consanguinity  are  void, 
and  the  nephew  may  marry  his  aunt,  the  niece  her  uncle,  and  the 
son  his  mother  or  grandmother. 

The  act  in  question  is  not  open  to  the  objection  that  it  dis- 
criminates against  the  colored  race,  because  it  equally  forbids 
white  persons  from  intermarrying  with  negroes,  and  prescribes 
the  same  punishment  for  violation  of  its  provisions  by  white  as 
by  colored  persons,  and  an  act  of  congress  interfering  vsdth  such 
legislation  and  declaring  that  it  should  be  lawful  in  ]\Iissouri 
for  a  black  man  and  a  white  woman,  or  a  white  man  and  a  black 
woman,  to  intermarry  would  be  without  any  binding  force,  be- 
cause wholly  unauthorized  by  any  provision  of  the  Constitution 
of  the  United  States.  In  the  Slaughter  House  Cases,  16  Wall. 
36,  the  Supreme  Court  of  the  United  States  said  with  reference 
to  the  5th  section  of  the  14th  amendment:  "We  doubt  very 
much  whether  any  action  of  a  state,  not  directed  by  w^ay  of  dis- 
crimination against  the  negroes  as  a  class,  will  ever  be  held  to 
come  within  the  purview  of  this  provision."  In  Minor  v.  Hap- 
persett,  21  Wall.  162,  that  court  hdd  that  "the  14th  amendment 
of  the  Constitution  of  the  United  States  does  not  add  to  the  privi- 
leges or  immunities  of  citizens  but  only  furnishes  additional  pro- 
tection for  the  privileges  already  existing,  and  neither  in  the 
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letter  nor  spirit  of  the  constitution  can  a  citizen  find  his  right 
to  intermarry  with  anj-one  whom  he  maj^  select  who  is  willing 
to  accept  him.  The  power  of  each  state  to  regulate  and  control 
marriages  within  its  jurisdiction,  is  as  unquestionable  as  state 
sovereignty,  and,  as  was  observed  by  Busldrk,  J.,  in  the  State 
V.  Gibson,  36  Ind.  389;  s.  c,  10  Am.  Eep.  42;  "If  the  federal 
government  can  determine  who  can  marry  in  a  state,  there  is  no 
limit  to  its  power.  It  can  legislate  upon  all  subjects  growing  out 
of  this  relation.  It  can  determine  the  rights,  duties  and  obliga- 
tions of  husband  and  wife,  parent  and  child,  guardian  and  ward. 
It  may  pass  laws  regulating  the  granting  of  divorce.  It  may 
assume,  exercise  and  absorb  all  the  powers  of  a  local  and  domestic 
character.  This  would  result  in  the  destruction  of  the  states." 
1  Bishop  on  Marriage  and  Divorce  (4th  ed.)  87;  State  v.  Ken- 
nedy, 76  N.  C.  251 ;  s.  c,  22  Am.  Rep.  683. 

It  was  held  in  Burns  v.  State,  48  Ala.  195 ;  s.  c,  17  Am.  Rep. 
34,  that  a  statute  of  that  state  imposing  a  fine  upon  a  justice  of 
the  peace  for  solemnizing  the  rites  of  matrimony  between  a 
white  person  and  a  negro,  was  abrogated  by  the  14th  amendment 
of  the  Constitution  of  the  United  States,  and  that  decision  is  in 
conflict  not  only  with  the  weight  of  authority  on  the  subject  else- 
where, but  with  a  decision  of  the  same  court,  reported  in  42  Ala. 
525,  Ellis  V.  State. 

If  that  amendment  does  not  add  to  the  privileges  or  immunities 
of  citizens,  in  what  other  section  of  the  constitution  will  the  right 
of  a  white  man  to  marry  a  negro  woman,  or  a  negro  man  to 
marry  a  white  woman  be  found?  Marriage  acts  similar  to  the 
one  under  consideration  were  in  force  in  most  of  the  slave- 
holding  states  prior  to  the  adoption  of  the  14th  amendment,  and 
their  validity  was  never  questioned  (United  States  v.  Stanley, 
109,  U.  S.  3;  s.  c,  22  Am.  Law  Reg.  790;)  no  one  supposing  that 
there  was,  prior  to  that  amendment,  any  provision  of  the  federal 
constitution  with  which  they  were  in  conflict,  and  it  is  only  by 
ascribing  to  that  amendment  a  force  and  scope  expressly  denied 
it  by  the  Supreme  Court  of  the  United  States  that  any  ground 
exists  for  questioning  their  validity  now.  Nor  is  it  one  of  the 
natural  rights  of  man  to  marry  whom  he  may  choose.  Under 
the  Jemsh  dispensation  persons  nearly  related  by  ties  of  blood 
intermarried,  but  in  no  Christian  land  are  such  marriages  tol- 
erated.   The  right  to  regulate  marriage,  the  age  at  which  persons 
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may  enter  into  that  relation,  the  manner  in  which  the  rites  may 
be  celebrated  and  the  persons  between  whom  it  may  be  con- 
tracted, has  been  assumed  and  exercised  by  every  civilized  and 
Christian  nation;  and  the  condition  of  a  community,  moral, 
mental  and  physical,  which  would  tolerate  indiscriminate  inter- 
marriage for  several  generations,  would  demonstrate  the  wisdom 
of  laws  which  regulate  marriage  and  forbid  the  intermarriage  of 
those  nearly  related  in  blood.  It  is  stated  as  a  well  authenti- 
cated fact  that  if  the  issue  of  a  black  man  and  a  white  woman, 
and  a  white  man  and  a  black  woman,  intermarry,  they  cannot 
possibly  have  any  progeny,  and  such  a  fact  sufficiently  justifies 
those  laws  which  forbid  the  intermarriage  of  blacks  and  whites, 
laying  out  of  view  other  sufficient  grounds  for  such  enactments. 
The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded.    All  concur. 


PACE  V.  ALABAMA. 

106  U.  S.  583.    1882. 


Error  to  the  Supreme  Court  of  the  State  of  Alabama. 

Section  4184  of  the  Code  of  Alabama  provides  that  ''if  any 
man  and  woman  live  together  in  adultery  or  fornication,  each  of 
them  must,  on  the  first  conviction  of  the  off'ence,  be  fined  not  less 
than  one  hundred  dollars,  and  may  also  be  imprisoned  in  the 
county  jail  or  sentenced  to  hard  labor  for  the  county  for  not  more 
than  six  months.  On  the  second  conviction  for  the  offence,  with 
the  same  person,  the  offender  must  be  fined  not  less  than  three 
hundred  dollars,  and  may  be  imprisoned  in  the  county  jail,  or 
sentenced  to  hard  labor  for  the  county  for  not  more  than  twelve 
months ;  and  for  a  third  or  any  subsequent  conviction  with  the 
same  person,  must  be  imprisoned  in  the  penitentiary,  or  sentenced 
to  hard  labor  for  the  county  for  two  years." 

Section  4189  of  the  same  code  declares  that  "if  any  white 
person  and  any  negro,  or  the  descendant  of  any  negro  to  the  third 
generation,  inclusive,  though  one  ancestor  of  each  generation  was 
a  white  person,  intermarry  or  live  in  adultery  or  fornication  with 
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each  other,  each  of  them  must,  on  conviction,  be  imprisoned  in 
the  penitentiary  or  sentenced  to  hard  labor  for  the  county  for 
not  less  than  two  nor  more  than  seven  years." 

In  November,  1881,  Tony  Pace,  a  negro  man,  and  Mary  J.  Cox, 
a  white  woman,  were  indicted,  under  sect.  4189,  in  a  Circuit 
Court  of  Alabama,  for  living  together  in  a  state  of  adultery  or 
fornication  and  were  tried,  convicted,  and  sentenced,  each  to  two 
years'  imprisonment  in  the  State  penitentiary.  On  appeal  to 
the  Supreme  Court  of  the  State  the  judgment  was  affirmed,  and 
he  brought  the  case  here  on  a  writ  of  error,  insisting  that  the  act 
under  which  he  was  indicted  and  convicted  is  in  conflict  with 
the  concluding  clause  of  the  first  section  of  the  Fourteenth 
Amendment  of  the  Constitution,  which  declares  that  no  State 
shall  ' '  deny  to  any  person  the  equal  protection  of  the  laws. ' ' 

Mr.  Justice  Field  delivered  the  opinion  of  the  court,  and  after 
stating  the  case  as  above,  proceeded  as  follows : 

The  counsel  of  the  plaintiff  in  error  compares  sects.  4181  and 
4189  of  the  Code  of  Alabama,  and  assuming  that  the  latter  re- 
lates to  the  same  offence  as  the  former,  and  prescribes  a  greater 
punishment  for  it,  because  one  of  the  parties  is  a  negro  or  of 
negro  descent,  claims  that  a  discrimination  is  made  against  col- 
ored persons  in  the  punishment  designated,  which  conflicts  with 
the  clause  of  the  Fourteenth  Amendment  prohibiting  a  State 
from  denying  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

The  counsel  is  undoubtedly  correct  in  his  view  of  the  purpose 
of  the  clause  of  the  amendment  in  question,  that  it  was  to  pre- 
vent hostile  and  discriminating  State  legislation  against  any  per- 
son or  class  of  persons.  Equality  of  protection  under  the  laws 
implies  not  only  accessibility  by  each  one,  whatever  his  race,  on 
the  same  terms  with  others  to  the  courts  of  the  country  for  the 
security  of  his  person  and  property,  but  that  in  the  administra- 
tion of  criminal  justice  he  shall  not  be  subjected,  for  the  same 
offence  to  any  greater  or  different  punishment.  Such  was  the 
view  of  Congress  in  the  enactment  of  the  Civil  Rights  Act  of 
May  31,  1870,  c.  114,  after  the  adoption  of  this  amenthnent.  That 
act,  after  providing  that  all  persons  within  the  jurisdiction  of 
the  United  States  shall  have  the  same  right  in  every  State  and 
Territory,  to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence  and  to  the  full  and  equal  beneflt  of  all  laAvs  and  pro- 
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ceedings  for  the  security  of  person  and  property  as  is  enjoyed  by 
white  citizens,  declares  in  sec.  16,  that  they  "shall  be  subject  to 
like  punishment,  pains,  penalties,  taxes,  licenses,  and  exactions 
of  every  kind  and  none  other,  any  law,  statute,  ordinance,  regu- 
lation, or  custom  to  the  contrary  notwithstanding." 

The  defect  in  the  argument  of  counsel  consists  in  his  assump- 
tion that  any  discrimination  is  made  by  the  laws  of  Alabama  in 
the  punishment  provided  for  the  offence  for  which  the  plaintiff 
in  error  was  indicted  when  committed  by  a  person  of  the  African 
race,  and  when  committed  by  a  white  person.  The  two  sections 
of  the  code  cited  are  entirely  consistent.  The  one  prescribes,  gen- 
erally, a  punishment  for  an  offence  committed  between  persons  of 
different  sexes;  the  other  prescribes  a  punishment  for  an  offence 
which  can  only  be  committed  where  the  two  sexes  are  of  different 
races.  There  is  in  neither  section  any  discrimination  against 
either  race.  Sec.  4184  equally  includes  the  offence  when  the  per- 
sons of  the  two  sexes  are  both  white  and  when  they  are  both 
black.  Sect.  4189  applies  the  same  punishment  to  both  offenders, 
the  white  and  the  black.  Indeed,  the  offence  against  which 
this  latter  section  is  aimed  cannot  be  committed  without  involv- 
ing the  persons  of  both  races  in  the  same  punislunent.  Whatever 
discrimination  is  made  in  the  punishment  prescribed  in  the  two 
sections  is  directed  against  the  offence  designated  and  not  against 
the  person  of  any  particular  color  or  race.  The  punishment  of 
each  offending  person,  whether  white  or  black,  is  the  same. 

Judgment  affirmed. 


THE  STATE  v.  GIBSON. 
36  hid.  389.     1871. 


Appeal  from  the  Vanderburg  Criminal  Court. 

BusKiRK,  J.  It  appears  of  record  in  this  cause,  that  appellee 
was  charged  by  indictment  in  the  court  below  with  having  un- 
lawfully and  knowingly  married,  ija  the  county  and  State  afore- 
said, one  Jennie  "Williams,  a  white  woman  of  this  State,  he  then 
and  there  having  one-eighth  part  or  more  of  negro  blood. 

The  indictment  was,  upon  the  motion  of  the  appellee,  quashed, 
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and  the  State,  by  her  prosecuting  attorney,  excepted  and  prose- 
cutes this  appeal  to  obtain  a  reversal  of  the  judj^ment. 

The  indictment  was  based  upon  the  forty-seventh  section  of  the 
act  defining  felonies,  vphich  reads  as  follows : 

"Section  47.  No  person  having  one-eighth  part  or  more  of 
negro  blood,  shall  be  permitted  to  marry  any  white  woman  of  this 
State,  nor  shall  any  white  man  be  permitted  to  marry  any  negro 
woman,  or  any  woman  having  one-eighth  part  or  more  of  negro 
blood,  and  every  person  who  shall  knowingly  marry  in  violation 
of  the  provisions  of  this  section,  shall,  upon  conviction  thereof, 
be  imprisoned  in  the  State's  prison,  not  less  than  one,  nor  more 
than  ten  years,  and  be  fined  not  less  than  one  thousand  nor  more 
than  five  thousand  dollars."    2  G.  &  II.  452. 

The  sole  question  which  is  presented  for  our  consideration  and 
decision  is  as  to  the  correctness  of  the  ruling  of  the  court  in 
quashing  the  indictment.  It  seems  to  be  conceded  by  the  ap- 
pellee, that  the  indictment,  under  our  code  of  criminal  procedure, 
is  good,  in  substance  and  matter  of  form,  if  the  section  of  our 
statute  above  quoted  is  still  in  force;  but,  it  is  earnestly  main- 
tained that  all  the  laws  of  our  State  prohibiting  the  intermar- 
riage of  negroes  and  white  persons  were  abrogated  by  the  ratifi- 
cation of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  the  passage  of  the  civil  rights  bill.  The  posi- 
tion assumed  by  the  attorney  of  the  appellee  is  stated  in  these 
words : 

''The  appellee  contends  that  all  the  laws  of  this  State  pro- 
hibiting the  marrying  of  blacks  and  whites  are  abrogated  by  the 
fourteenth  amendment  to  the  constitution  of  the  United  States, 
and  the  law  of  Congress  passed  in  pursuance  to  that  amenchuont, 
which,  in  express  terms  confers  upon  colored  people  the  power 
of  making  contracts." 

"Marriage,  by  the  laws  of  Indiana,  being  only  a  civil  contract, 
1  G.  &  H.  428,  sec.  1,  it  follows  that  the  marriage  specified  m 
this  indictment  was  lawful ;  and  hence  the  judgment  of  the  court 
is  correct." 

The  only  question  presented  for  the  decision  of  this  court  is 
whether  the  position  assumed  by  the  appellee  is  correct.  The 
magnitude  and  importance  of  the  question  involved  cannot  be 
over-estimated,  and  we  have  given  it  our  best  and  most  thought- 
ful consideration.  "We  approach  its  investigation,  profoundly 
impressed  with  the  weight  of  responsibility  that  our  oath  to 
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support  the  Constitution  of  the  United  States  and  of  the  State  of 
Indiana  has  imposed  upon  us. 

The  first  section  of  the  fourteenth  amendment  is  in  these 
words : 

' '  See.  1.  All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof  are  citizens  of  the  United 
States,  and  of  the  State  wherein  they  reside.  No  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor  shall  any  State  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law." 

This  amendment  was  proposed  by  Congress,  June  16th,  1866, 
and  declared  by  the  Secretary  of  State  to  have  been  ratified  July 
28th,  1868. 

This  amendment  contains  four  separate  and  distinct  proposi- 
tions; first,  it  confers  the  right  of  citizenship  upon  all  persons 
born  or  naturalized  in  the  United  States,  and  who  are  subject  to 
the  jurisdiction  thereof;  second,  it  declares  that  no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States;  third,  it  prohibits 
any  State  from  depriving  any  citizen  of  life,  liberty,  or  property, 
without  due  process  of  law ;  fourth,  it  provides  that  no  State  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  law. 

It  is  settled  by  very  high  authority,  that,  in  placing  a  construc- 
tion upon  a  constitution  or  any  clause  or  part  thereof,  a  court 
should  look  to  the  history  of  the  times,  and  examine  the  state  of 
things  existing  when  the  constitution  or  any  part  thereof  was 
framed  and  adopted,  to  ascertain  the  old  law,  the  mischief  and 
the  remedy.  The  court  should  also  look  to  the  nature  and  objects 
of  the  particular  powers,  duties,  and  rights  in  question,  with  all 
the  light  and  aids  of  contemporary  history,  and  give  to  the  words 
of  each  provision  just  such  operation  and  force,  consistent  with 
their  legitimate  meaning,  as  will  fairly  secure  the  end  proposed. 
Kendall  v.  The  U.  S.,  12  Pet.  524 ;  Prigg  v.  The  Commonwealth, 
16  Pet.  539. 

Guided  by  these  wise  and  well  settled  rules  of  interpretation, 
we  proceed  to  place  a  construction  upon  the  section  under  exami- 
nation.   The  persons  referred  to  in  the  section  under  examination 
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are  described  as  "all  persons  born  or  naturalized  in  the  United 
States."  The  race  or  class  of  persons  intended  to  be  benefited 
are  not  described.  It  is  quite  manifest  that  it  did  not  refer  to 
persons  of  the  white  race,  for  when  persons  of  that  race  are  born 
in  the  United  States,  they  are  by  birthright  citizens,  and  when 
they  are  born  elsewhere,  and  have  been  naturalized  under  the 
law  of  Congress,  they  become  citizens  of  the  United  States  and 
of  the  State  where  they  reside.  We  know  from  the  history  of 
the  times  that  the  main  purpose  of  this  amendment  was  to  confer 
the  right  of  citizenship  upon  persons  of  the  African  race,  who 
had  previously  not  been  citizens.  When  these  persons  became 
citizens,  they  were  entitled  to  the  privileges  and  immunities  se- 
cured to  all  citizens  by  section  two,  of  article  four  which  de- 
clares that  *'the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States." 
But  the  framers  and  advocates  of  this  amendment  seemed  to  be 
unwilling  to  rely  upon  the  above  section,  and  therefore  added 
the  other  clauses  which  were  intended  to  secure  to  the  newly 
made  citizens  the  full  and  equal  protection  of  the  law. 

The  fourteenth  amendment  contains  no  new  grant  of  power 
from  the  people,  who  are  the  inherent  possessors  of  all  power,  to 
the  federal  government.  It  did  not  enlarge  the  powers  of  the 
federal  government,  nor  diminish  those  of  the  States.  The  inhibi- 
tions against  the  States  doing  certain  things  have  no  force  or 
effect.  They  do  not  prohibit  the  States  from  doing  any  act  that 
they  could  have  done  without  them.  The  constitution  was  made 
for  the  protection  of  all  citizens.  It  is  adapted  to  our  condition 
in  every  State  of  our  natural  advancement.  When  new  territory 
is  acquired  or  new  citizens  created,  the  constitution  extends  itself 
over  and  protects  the  territory  and  citizens  in  the  same  manner 
that  it  extended  over  and  protected  the  original  thirteen  States 
and  the  men  who  achieved  our  independence,  and  made  the  con- 
stitution, and  formed  the  union  of  the  States.  From  the  Atlantic 
to  the  Pacific,  and  from  the  lakes  to  the  borders  of  .Alexico,  it  has 
stretched  forth  its  cherishing  arm  over  our  people,  and  diffused 
its  blessings  on  all  alike.  The  only  effect  of  the  amendment 
under  consideration  was  to  extend  the  protection  and  blessings 
of  the  constitution  and  laws  to  a  new  class  of  persons.  A\hen 
they  were  made  citizens  they  were  as  much  entitled  to  the  pro- 
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tection  of  the  constitution  and  the  laws  as  were  the  white  citi- 
zens, and  the  states  could  no  more  deprive  them  of  privileges  and 
immunities  than  they  could  citizens  of  the  white  race.  Citizen- 
ship entitled  them  to  protection  of  life,  liberty  and  property,  and 
the  full  and  equal  protection  of  the  laws.  Nor  has  the  ratifica- 
tion of  this  amendment  in  any  manner  or  to  any  extent  impaired, 
weakened  or  taken  away  any  of  the  reserved  rights  of  the  states, 
as  they  had  existed  and  been  fully  recognized  by  every  depart- 
ment of  the  national  government  from  its  creation.  This  amend- 
ment conferred  citizenship  upon  persons  of  the  African  race,  but 
we  will  hereafter  inquire  and  decide  whether  citizenship  con- 
ferred on  them  the  right  to  intermarry  with  persons  of  the  white 
race. 

But  it  is  urged  that  the  civil  rights  bill  has  abrogated  the 
section  of  our  statute  which  renders  it  a  felony  for  a  negro  to 
marry  a  white  woman  in  this  State,  or  for  a  white  man  to  marry 
a  negro  woman.  It  is  claimed  that  the  first  section  of  the  said 
act,  which  confers  upon  persons  of  the  African  race  the  right  to 
make  and  enforce  contracts  has  made  it  lawful  for  negroes,  in 
all  of  the  states,  to  make  and  enter  into  contracts  of  marriage 
with  persons  of  a  white  race.  The  argument  is,  that  under  our 
laws  marriage  is  a  civil  contract,  and  as  negroes  are  authorized 
to  make  contracts,  that,  therefore,  they  can  make  any  kind  of 
contracts,  notwithstanding  the  contract  may  be  in  violation  of 
the  laws  of  an  independent  and  sovereign  state.  Waiving  for 
the  present  the  power  of  Congress  to  pass  a  law  authorizing  any 
class  of  persons  to  make  and  enforce  contracts  in  a  state,  we 
proceed  to  examine  the  first  section  of  the  civil  rights  bill,  and 
to  determine  whether  the  position  assumed  by  the  appellee  is  sus- 
tained thereby.  In  our  opinion  it  is  wholly  untenable  and  that 
this  is  demonstrated  by  the  plain,  express  and  undoubted  lan- 
guage of  the  said  section. 

The  first  section  of  the  said  act  is  in  these  words : 

''That  all  persons  born  in  the  United  States,  and  not  subject 
to  any  foreign  power,  excluding  Indians,  not  taxed,  are  hereby 
declared  to  be  citizens  of  the  United  States;  and  that  such  citi- 
zens of  every  race  and  color,  without  regard  to  any  previous  con- 
dition of  slavery  or  involuntary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  convicted, 
shall  have  the  same  right  in  every  state  and  territory  in  the 
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United  States  to  make  and  enforce  contracts,  to  siio,  ho  parties 
and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold  and  con- 
vey real  and  personal  property,  and  to  have  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  person  and 
property  as  is  enjoyed  by  white  persons,  and  shall  be  subject  to 
like  punishment,  pains  and  penalties,  and  to  none  other,  ariy  law, 
statute,  ordinance,  regulation  or  custom  to  the  contrary  not- 
withstanding. ' ' 

This  act  took  effect  on  the  9th  day  of  April,  1866,  which  was 
prior  to  the  ratification  of  the  fourteenth  amendment.  This 
amendment  seems  to  have  been  mainly  copied  from,  or  modelled 
after  the  section  above  quoted  from  the  civil  rights  bill.  This 
section  confers  upon  persons  of  the  African  race  the  power  to 
make  and  enforce  contracts.  The  power  as  conferred  in  the  first 
part  of  the  section  is  without  limitations,  but  in  the  subsequent 
part  of  the  section,  it  is  restricted  and  qualified  by  the  plain  and 
express  declaration,  that  the  rights  conferred  shall  be  enjoyed 
and  exercised,  in  the  same  manner  and  to  the  same  extent,  "as  is 
enjoyed  by  white  persons."  The  only  force  and  effect  of  this 
section  was  to  confer  upon  persons  of  the  African  race  the  same 
civil  rights,  privileges,  and  immunities,  as  had  been  enjoyed  by 
persons  of  the  white  race. 

[The  Court  then  considered  the  power  of  Congress  under  the 
federal  Constitution,  to  pass  a  law  regulating  the  institution  of 
marriage  in  the  States.] 

There  can  be  no  doubt  that  Congress  possesses  the  power  to 
determine  who  may,  or  may  not,  make  contracts,  and  prescribe 
the  manner  of  their  enforcement,  in  the  District  of  Columbia, 
and  in  all  other  places  where  the  federal  government  has  exclu- 
sive jurisdiction ;  but  we  deny  the  power  and  authority  of  Con- 
gress to  determine  who  shall  make  contracts  or  the  manner  of 
enfoi-cing  them  in  the  several  states.  Nor  is  there  any  doubt  that 
Congress  may  provide  for  the  punishment  of  those  who  violate 
the  laws  of  Congress;  but  we  utterly  deny  the  power  of  Con- 
gress to  regulate,  control,  or  in  any  manner  to  interfere  with  the 
states  in  determining  what  shall  constitute  crimes  against  the 
laws  of  the  State,  or  the  manner  or  extent  of  the  punishment  of 
persons  charged  and  convicted  with  the  violation  of  the  crimin:d 
laws  of  a  sovereign  state.    In  this  State  marriage  is  treated  as  a 
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civil  contract,  hut  it  is  more  than  a  mere  civil  contract.  It  is  a 
'puhlic  institution  established  hy  God  himself,  is  recognized  in  all 
Christian  and  civilized  nations,  and  is  essential  to  the  peace,  hap- 
piness and  well-being  of  society.  In  fact,  society  coidd  not  exist 
ivitliout  the  i7istitution  of  marriage,  for  upon  it  all  the  social 
and  domestic  relations  are  based.  The  right,  in  all  states,  to  reg- 
idate  and  control,  to  guard,  protect  and  preserve  this  God-given, 
civilizing,  and  Christianizing  institution  is  of  inestimable  im- 
portance, and  cannot  be  surrendered,  nor  can  the  states  suffer  or 
permit  any  interference  therewith.  If  the  federal  government 
can  determine  who  may  marry  in  a  State,  there  is  no  limit  to  its 
power.  It  can  legislate  upon  all  subjects  connected  with,  or 
growing  out  of  this  relation.  It  can  determine  the  right,  duties, 
and  obligations  of  husband  and  wife,  parent  and  child,  guardian 
and  ward.  It  may  pass  laws  regulating  the  granting  of  divorces. 
It  may  assume,  exercise,  and  absorb  all  the  powers  of  a  local  and 
domestic  character.  This  would  result  in  the  destruction  of  the 
States.  The  federal  government  cannot  exist  without  the  States, 
but  the  States  could  exist  without  the  federal  government,  as  they 
did  before  its  creation.  There  is  no  necessity  for  the  destruction 
of  either.  The  authority  of  the  federal  government  begins  where 
the  authority  of  the  State  ceases.  The  State  government  controls 
all  matters  of  a  local  and  domestic  character.  The  federal  gov- 
ernment regulates  matters  between  the  State  and  foreign  govern- 
ments. There  is,  and  can  be  no  conflict  between  the  State  and 
federal  governments,  if  each  will  act  within  the  sphere  assigned  to 
each.  The  necessity  for  States  and  local  self-government  is  shown 
by  the  character  of  our  people.  The  customs,  habits,  and  thoughts 
of  the  people  in  one  State  differ  widely  from  those  of  the  people 
in  another  State,  and  this  results  in  different  laws. 

The  laws  of  this  State  provide  that  males  of  the  age  of  seven- 
teen and  females  of  the  age  of  fourteen  years,  not  within  the 
prohibited  degree  of  consanguinity,  are  capable  of  entering  into 
the  contract  of  marriage.  The  statute  provides  that  the  following 
marriages  are  void;  when  one  of  the  parties  is  a  white  person, 
and  the  other  possessed  of  one-eighth  or  more  of  negro  blood; 
and  when  either  is  insane  or  idiptic,  at  the  time  of  the  marriage. 
Under  the  police  power  possessed  by  the  states,  they  undoubted- 
ly have  the  power  to  pass  such  laws.  The  people  of  this  State 
have  declared  that  they  are  opposed  to  the  intermixture  of  races 
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and  all  amalgamation.  If  the  people  of  other  States  desire  to 
permit  a  corruption  of  blood,  and  a  mixture  of  races,  they  have 
the  power  to  adopt  such  a  policy.  When  the  legislature  of  the 
State  shall  declare  such  policy  by  positive  enactment,  we  will 
enforce  it,  but  until  thus  required  we  shall  not  give  such  policy 
our  sanction. 

The  subject  is  discussed  with  great  ability,  clearness,  and  force, 
by  the  Supreme  Court  of  Pennsylvania,  in  the  recent  case  of  the 
Philadelphia  and  West  Chester  R.  R.  Co.  v.  Lliles,  2  Am.  Law. 
Rev.  358,  wherein  it  said : 

**The  right  to  separate,  being  clear  in  proper  cases,  and  it  being 
the  subject  of  sound  regulation,  the  question  remaining  to  be  con- 
sidered is  whether  there  is  such  a  difference  between  the  white  and 
black  races  within  this  state,  resulting  from  nature,  law  and  cus- 
tom as  makes  it  a  reasonable  ground  of  separation.  The  question 
is  one  of  difference,  not  of  superiority  or  inferiority.  Why  the 
Creator  made  one  black  and  the  other  white,  we  do  not  know,  but 
the  fact  is  apparent,  and  the  races  are  distinct,  each  producing 
its  own  kind,  and  following  the  peculiar  law  of  its  constitution. 
Conceding  equality,  with  natures  as  perfect,  and  rights  as  sacred, 
yet  God  has  made  them  dissimilar,  with  those  natural  instincts 
and  feelings  which  He  always  imparts  to  His  creatures,  when 
He  intends  that  they  shall  not  overstep  the  natural  boundaries 
He  has  assigned  to  them.  The  natural  law  which  forbids  their 
intermarriage  and  that  social  amalgamation  which  leads  to  a  cor- 
ruption of  races,  is  as  clearly  divine  as  that  which  imparted  to 
them  different  natures.  The  tendency  of  intimate  social  inter- 
mixture is  to  amalgamation,  contrary  to  the  law  of  races.  The 
separation  of  the  white  and  black  races  upon  the  surface  of  the 
globe  is  a  fact  equally  apparent.  Why  this  is  so,  it  is  not  neces- 
sary to  speculate ;  but  the  fact  of  a  distribution  of  men  by  race 
and  color  is  as  visible  in  the  providential  arrangement  of  the 
earth  as  that  of  heat  and  cold.  The  natural  separation  of  the 
races  is  therefore  an  undeniable  fact,  and  all  social  organizations 
which  lead  to  their  amalgamation  are  repugnant  to  the  law  of 
nature.  From  social  amalgamation  it  is  but  a  step  to  illicit  in- 
tercourse, and  but  another  to  intermarriage.  But  to  assert  sep- 
arateness  is  not  to  declare  an  inferiority  in  either ;  it  is  not  to 
declare  one  a  slave  and  the  other  a  freeman ;  that  would  bo  to 
draw  the  illogical  sequence  of  inferiority  from  difference  only. 
It  is  simply  to  say,  that,  following  the  order  of  Divme  Pro\n- 
dence,  human  authority  ought  not  to  compel  these  widely  sep- 
arate races  to  intermix.  The  right  of  such  to  be  free  from  social 
contact  is  as  clear  as  to  be  free  from  intermarriage.  Ihe  former 
may  be  less  repulsive  as  a  condition,  but  no  less  entitled  to  pro- 
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tection  as  a  right.  When,  therefore,  we  declare  a  right  to  main- 
tain separate  relations,  as  far  as  reasonably  practicable,  but  in  a 
spirit  of  kindness  and  charity,  and  with  due  regard  to  equality 
of  rights,  it  is  not  prejudice,  nor  caste,  nor  injustice  of  any  kind, 
but  simply  to  suffer  men  to  follow  the  law  of  races  established 
by  the  Creator  himself,  and  not  to  compel  them  to  intermix  con- 
trary to  their  instincts." 

We  fully  concur  in,  and  indorse  the  doctrine  above  enunciated. 
It  is  quite  clear  to  us,  that  neither  the  fourteenth  amendment  nor 
the  civil  rights  bill  has  impaired  or  abrogated  the  laws  of  this 
State  on  the  subject  of  marriage  of  whites  and  negroes.  The 
court  erred  in  quashing  the  indictment. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  the  court  below  to  overrule  the  motion  to  quash  the 
indictment,  and  to  place  the  appellee  upon  his  trial  for  the  crime 
charg3d  in  said  indictment. 


Mental  and  Physical  Capacity. 

POWELL  V.  POWELL. 
18  Kan.  371.     1877. 


Error  from  Neosho  District  Court. 

HoRTON,  C.  J.  An  action  was  commenced  in  January,  1875, 
in  the  District  Court  of  Neosho  county,  by  Margaret  Powell  to 
obtain  a  divorce  from  James  L.  Powell.  The  causes  alleged  in  the 
petition  were  the  impotency  of  the  defendant,  and  extreme  cruel- 
ty on  his  part  toward  the  plaintiff.  The  petition  also  stated  that 
the  defendant  was  at  the  time  of  the  marriage,  and  at  the  time 
that  the  plaintiff  contracted  to  marry  the  defendant,  afflicted 
with  insanity,  which  then  and  long  after  the  marriage  was  wholly 
unknown  to  the  plaintiff";  that  the  defendant  had  continued  in- 
sane from  the  time  of  the  marriage  to  the  commencement  of  the 
action,  and  that  his  insanity  had  continually  grown  worse ;  that 
on  or  about  June  11th,  1872,  he  was  committed  to  the  insane 
asylum  at  Osawatomie,  and  had  since  that  time  been  confined  in 
the  asylum.    Service  of  the  summons  was  made  on  the  guardian 
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of  the  defendant  in  pursuance  of  sec.  36  of  chapter  60,  Gen. 
Stat.  557.  No  answer  was  filed,  and  no  proof  offered,  the  court 
entered  a  decree  of  divorce  releasing  the  parties  from  the  obliga- 
tions of  the  marriage,  giving  the  custody  of  the  children  born  in 
wedlock  to  the  plaintiff,  and  adjudging  that  the  plaintiff  should 
have,  enjoy,  and  possess  as  alimony,  certain  real  estate  with  the 
right  to  sell  the  same  at  her  pleasure.  Eleven  months  afterwards, 
a  motion  was  made  by  James  L.  Powell,  by  his  counsel,  John  C. 
Carpenter,  Esq.,  to  vacate  and  set  aside  the  judgment,  as  wholly 
void,  because  the  petition  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  On  29th  December,  1875,  the  court  sus- 
tained the  motion,  and  ordered  an  entry  to  be  made  that  the 
judgment  should  be  set  aside  as  void,  and  held  for  naught.  To 
this  action  of  the  court  the  plaintiff  excepted  and  asks  that  it  be 
reversed. 

Under  the  allegations  in  the  petition,  we  must  assume  that  the 
defendant  was  insane  at  the  time  of  the  alleged  acts  of  cruelty, 
and,  as  a  sequence,  was  mentally  incapable  of  knowing  what  he 
did.  Under  such  circumstances,  on  very  familiar  principles,  he 
could  not  be  held  responsible  for  his  acts,  and  we  do  not  think 
the  acts  thus  committed  a  sufficient  cause  for  divorce.  As  in- 
sanity itself,  after  marriage,  is  no  causb  for  a  divorce,  nothing 
which  is  a  consequence  of  it  can  be.  The  counsel  for  plaintiff'  do 
not  dispute  this  conclusion,  but  insist  that  the  petition  should  be 
so  construed  that  the  defendant  had  lucid  intervals,  and  that 
thereupon,  proof  was  introduced  that  the  defendant  was  sane  at 
the  commission  of  the  acts  complained  of.  Unfortunately  for  this 
theory,  there  is  no  room  for  this  construction.  The  allegations 
in  the  petitions  are  broad  and  sweeping.  It  is  asserted  "that 
the  defendant  was  at  the  time  of  the  marriage,  and  has  continued 
to  be  and  still  remains  insane,  and  that  his  insanity  has  con- 
tinually groA'iTi  worse."  The  extreme  cruelty  alleged,  occurred 
June  1st,  1872,  and  ten  days  afterward  the  defendant  was  taken 
to  the  insane  asylum.  If  the  defendant  had  lucid  intervals,  and 
committed  any  act  for  which  he  was  responsible  during  such  time, 
upon  which  a  decree  of  divorce  could  be  based,  the  petition  should 
have  so  stated.  In  the  absence  of  any  such  allegation,  we  cannot 
presume,  against  the  averment  to  the  contrary,  that  the  defendant 
was  sane  at  the  commission  of  the  alleged  acts  of  cruelty.  The 
petition  excludes  the  idea. 
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Counsel  for  plaintiff  admit  that  the  statements  concerning  im- 
potency  set  forth  in  the  petition  are  insufficient,  and  should  be 
treated  as  surplusage ;  hence,  we  need  only  say,  as  to  that  alleged 
cause  for  divorce,  that  our  statute  in  that  regard  is  to  be  inter- 
preted in  harmony  with  the  common  law;  and  when  the  Legis- 
lature enacted  that  a  divorce  might  be  granted  for  impotency, 
it  was  intended  that  the  impotence  must  have  existed  at  the  time 
of  the  marriage.  If  a  person  should  become  impotent  after  mar- 
riage, the  marriage  is  good,  and  no  ground  of  divorce  exists 
therefor.     Such  is  the  universal  doctrine. 

The  only  serious  question  in  this  ease  is,  the  effect  of  the  aver- 
ments of  the  insanity  of  the  defendant  at  the  time  plaintiff  con- 
tracted to  marry  him,  his  insanity  at  the  date  of  such  marriage, 
and  the  continuance  of  such  insanity.  The  marriage  of  an  in- 
sane person  is  absolutely  void,  by  reason  of  the  want  of  capacity 
of  such  a  party  to  contract;  and  in  this  case,  if  the  allegations 
in  the  petition  are  true,  the  marriage  of  the  plaintiff  and  de- 
fondant  was  null  and  void,  and  has  never  since  obtained  any 
validity,  because  the  defendant  has  never  been  in  any  mental 
condition  to  ratify  or  consummate  it.  Not  only  was  there  no 
marriage  de  jure,  but  it  would  also  be  a  misnomer  to  call  it  a 
marriage  de  facto,  although  law  writers  thus  frequently  designate 
it.  It  was  a  nullity,  and  the  plaintiff  is  in  no  way  bound  to 
defendant  by  any  marriage  relation.  The  concurring  assent  of 
the  two  minds  was  wanting.  The  plaintiff  is  as  free  from  the 
defendant  as  if  the  court  below  had  pronoimced  the  decree  of 
nullity,  as  no  judgment  was  necessary  to  restore  the  parties  to 
their  original  rights.  The  fitness  and  propriety  of  a  judicial 
decision  pronouncing  the  nullity  of  such  marriage,  is  supported, 
because  conducive  to  good  order  and  decorum,  and  to  the  peace 
and  conscience  of  the  party  seeking  it.  Weightman  v.  Weight- 
man,  4  Johns.  Ch.  343;  Rawdon  v.  Rawdon,  28  Ala.  565.  An- 
other reason  why  a  judicial  determination  of  such  a  marriage 
ought  to  be  sanctioned,  is,  that  an  opportunity  should  be  given, 
when  the  evidence  is  obtainable,  and  the  parties  living,  to  have 
the  proof  of  sneh  marriage  being  void  preserved  in  the  form  of 
a  judicial  record,  so  that  it  ca»nnot  be  disputed  or  denied.  But 
in  the  case  at  bar,  the  cause  was  prosecuted,  tried,  and  decided, 
as  a  "divorce  suit"  under  the  provisions  of  the  code.  This  is 
more  apparent  when  we  fully  examine  the  record.     Permission 
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was  obtained  to  amend  the  petition,  and  two  statutory  causes  f(jr 
which  divorces  are  granted  were  inserted;  the  maiden  name  of 
the  plaintiff  was  omitted;  the  petition  was  verified;  the  children's 
names  were  set  forth,  with  the  surname  of  the  defendant ;  the  real 
estate  of  the  defendant  was  specifically  described,  and  in  the 
prayer  for  relief  the  court  was  asked  to  grant  a  divorce,  to  divide 
the  real  estate,  to  give  $3,000  as  alimony,  and  to  award  the  cus- 
tody of  the  children  to  plaintiff.  The  court,  in  rendering  judg- 
ment, granted  all  the  relief  prayed  for,  but  instead  of  dividing 
the  real  estate,  decreed  all  of  it  as  alimony  to  the  plaintiff  who 
had  assimied  and  retained  the  name  of  the  defendant.  Under 
the  particular  circumstances  of  this  case,  we  cannot  construe  the 
action  as  one  prosecuted  to  have  a  void  marriage  pronounced  a 
nullity,  and  that  therefore  the  action  of  the  court  below,  in 
vacating  and  setting  aside  the  judgment  for  being  void,  was  not 
erroneous. 

It  is  immaterial  whether  the  defendant,  or  his  attorney,  had 
the  right  to  appear  and  make  such  motion  or  not.  If  the  judg- 
ment was  void,  no  injury  resulted  to  the  plaintiff  from  the  order 
of  the  court;  and  holding  the  judgment  void,  we  cannot  inter- 
fere with  the  action  of  the  District  Court.  If  the  judgment  in 
this  case  could  be  construed  as  a  decree  annulling  a  void  mar- 
riage, so  much  of  the  judgment  as  awards  alimony  to  the  plaintiff 
would  be  nugatory.  We  view  the  case  as  the  court  below  con- 
sidered it,  and  treat  it  as  that  court  treated  it,  simply  as  an  action 
for  divorce  and  alimony,  under  the  provisions  of  the  code.  Any 
other  construction  by  us  would  be  grossly  unjust  to  all  the  par- 
ties to  the  proceeding,  and  especially  so  to  the  plaintiff.  It  is 
doubtful  whether  the  plaintiff  would  be  willing  to  accept  the 
original  judgment  attempted  to  be  rendered,  if  she  was  fully  ac- 
quainted with  the  consequences  which  would  result  if  we  were 
to  hold  the  judgment  valid  so  far  as  determining  the  marriage 
void  ah  initio  by  reason  of  the  insanity  of  the  defendant.  A 
sentence  of  nullity  like  this  would  strip  her  of  all  alimony,  de- 
prive her  of  all  interest  in  the  property  of  defendant,  and  bas- 
tardize her  children.  We  make  these  last  remarks  more  freely, 
because  the  counsel  for  the  plaintiff  in  this  court  state  in  their 
brief  "that  they  first  became  connected  with  the  case  after  the 
filing  of  a  motion  to  vacate  the  judgment,  and  hence  are  not 
responsible  for  the  pleadings." 
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If,  upon  full  consideration,  the  plaintiff  still  wishes  to  end  the 
mesalliance  between  herself  and  the  defendant  by  a  sentence  of 
nullity  declaring  void  the  marriage  for  want  of  sufficient  mental 
capacity  of  the  defendant,  with  consent  of  the  court  below,  she 
can  amend  her  petition,  and  prosecute  the  suit  to  final  judgment, 
or  she  may  disregard  the  proceedings  had  and  commence  de  novo. 
Sec.  Q^'6  of  the  Code  (Gen.  Stat.  p.  759),  does  not  in  any  manner 
restrict  the  plaintiff  from  prosecuting  or  instituting  her  action  to 
annul  a  void  marriage.  Said  section  applies  only  to  incapables, 
who  are  unable  to  contract  marriage  from  want  of  age  or  under- 
standing. Independently  of  the  provisions  relating  to  divorce, 
the  District  Court  has  full  jurisdiction  to  aft'ord  the  plaintiff 
requisite  relief.  If  she  wishes  no  judicial  determination  of  the 
question,  and  the  defendant  was  insane  at  the  time  of  the  mar- 
riage, and  has  had  no  lucid  intervals  since,  she  may  treat  such 
marriage  as  wholly  void.  So  it  is  not  correct,  as  the  counsel  for 
plaintiff  suggest  in  their  brief,  that  if  this  judgment  is  not  up- 
held the  unfortunate  plaintiff'  has  no  relief. 

The  order  of  the  District  Court  in  vacating  the  said  judgment 
will  be  affirmed. 

All  the  judges  concurring. 


Proper  Age. 

FISHER  V.  BERNARD. 
65  Yt.  664,  666.     1893. 


]\IuNSON,  J.  The  petitioner  seeks  an  annulment  of  the  mar- 
riage of  his  daughter,  contracted  when  she  was  thirteen  years  of 
age,  on  the  ground  that  she  was  then  within  the  period  of  disa- 
bility. R.  L.  2349  provides  for  the  annulment  of  a  marriage 
when  either  party  had  not,  at  the  time  of  the  marriage,  attained 
"the  age  of  legal  consent."  By  No.  63,  Acts  of  1886,  the  age 
under  which  a  female  person  was  held  incapable  of  consenting 
to  unlawfiil  carnal  knowledge  was  raised  to  fourteen  years,  and 
the  petitioner  contends  that  this  alteration  effects  an  extension  of 
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the  period  within  which  a  female  child  is  disabled  from  con- 
tracting marriage. 

Trom  1791  to  1886  the  age  of  consent  as  regards  unlawful  car- 
nal knowledge  was  fixed  by  statute  at  eleven  years.  At  common 
law  males  under  fourteen  and  females  under  twelve  were  in- 
capable of  contracting  a  binding  marriage.  *  *  *  It  may  be 
true  that  the  phrase  "age  of  legal  consent"  is  sometimes  applied 
to  age  of  consent  established  by  the  statute  relating  to  unlawful 
carnal  knowledge ;  but  we  find  nothing  to  indicate  that  the  Legis- 
lature used  it  with  reference  to  that  limit  in  providing  for  a 
sentence  of  nullity,  or  supposed  that  in  raising  the  age  of  con- 
sent by  the  act  of  1886  it  was  effecting  a  like  change  in  the  age 
of  capacity  to  contract  marriage.  There  is  certainly  no  difficulty 
in  believing  that  the  Legislature  intended  by  the  latter  statute  to 
guard  a  female  child  from  unlawful  carnal  knowledge  for  a  time 
after  she  was  capable  of  contracting  a  binding  marriage.  We 
hold  that  the  period  of  disability  to  contract  marriage  is  that 
of  the  common  law. 


Force*  Freiud  and  Error  as  Invalidating  a  Marriage. 

HARRISON  V.  HARRISON. 

94  Mich.  559.    1893. 

Appeal  from  Gratiot. 

Bill  for  divorce.  Defendant  appeals.  Affirmed,  and  case  re- 
manded, with  directions  to  permit  the  defendant  to  verify  his 
answer,  and  for  a  decree  in  his  favor  annulling  the  marriage. 

Hooker,  C.  J.  *  *  *  The  proof  convinces  us  that  com- 
plainant was  enceinte  at  the  time  of  her  marriage,  and  that  she 
succeeded  in  making  him  believe  that  the  child,  born  something 
over  six  months  after  the  marriage,  was  premature  and  legiti- 
mate ;  and  we  see  no  evidence  of  condonation  or  of  cohabitation 
after  discovery  of  the  truth. 

Pregnancy  before  marriage,  concealed  from  the  husband,  who 
has  not,  previous  to  marriage,  sustained  improper  relations  with 
the  wife,  is  a  fraud  which  is  sufficient  ground  for  annulling  the 
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marriage,  if  the  discovery  of  the  fact  is  followed  by  a  cessation 
of  cohabitation,  and  abandonment.  Baker  v.  Baker,  13  Cal.  87 ; 
Ritter  v.  Eitter,  5  Blackf.  81;  Reynolds  v.  Reynolds,  3  Allen, 
605;  Morris  v.  Morris,  Wright,  630;  Carris  v.  Carris,  24  N.  J. 
Eq.  516.  This  rule  seems  to  be  recognized  in  the  case  of  Sissung 
V.  Sissung,  65  Mich.  180. 

The  answer  lacks  the  verification  required  by  the  statute  to  be 
appended  to  bills  for  divorce.  Answers  in  the  nature  of  cross- 
bills require  this,  and  no  decree  can  be  granted  without  it.  But 
it  may  be  amended.  The  proof  shows  an  absence  of  collusion, 
and  we  will,  therefore,  remand  the  case,  with  direction  that  such 
amendment  be  permitted,  and  thereupon  a  decree  be  entered  by 
the  Circuit  Court,  in  chancery,  dismissing  complainant's  bill,  and 
annulling  the  marriage,  as  prayed  by  defendant. 

The  complainant  will  recover  costs  of  this  court. 

The  other  justices  concurred.* 


ELLA  LYNDON  v.  THOMAS  LYNDON. 
69  III.  43.    1873. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  by  Ella  Lyndon,  by  her 
next  friend  against  Thomas  Lyndon,  to  have  a  marriage  declared 
void.  The  opinion  of  the  court  states  the  substance  of  the  ma- 
terial facts. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery,  in  the  Superior  Court  of  Cook 
County,  to  annul  a  marriage  and  to  declare  the  contract  void. 

The  court  refused  the  prayer  of  the  bill,  and  dismissed  the 
same  at  complainant's  costs.  To  reverse  this  decree,  complainant 
appeals. 

The  complainant,  it  appears,  was  a  young  girl,  about  fifteen 
years  of  age,  the  daughter  of  a  citizen  of  Chicago,  who  had  em- 
ployed the  defendant  as  his  ooaclunan,  in  which  capacity  he  was 

*  Contra,  with  a  criticism  of  American  cases,  Moss  v.  Moss  (1897), 
L.  R.  P.  D.  263. 
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accustomed  to  drive  out,  in  the  family  carriage,  complainant 
with  the  younger  children.  Instead  of  abiding  by  the  imi)lied 
understanding  with  which  he  entered  his  employer's  service,  it 
seems  he  early  took  occasion  to  inveigle  this  girl  into  the  bonds 
from  which  she  now  seeks  to  be  relieved ;  and  he,  to  do  so,  com- 
mitted the  crime  of  perjury,  having  deliberately  sworn  before 
the  clerk  of  the  county  court  in  order  to  obtain  the  license  to 
marry,  that  complainant  was  eighteen  years  of  age.  He  swore 
this  positively,  not  that  he  was  informed  and  believed  that  she 
was  eighteen  years  of  age,  but  that  she  was  of  that  age. 

Our  statute  provides  that  the  consent  of  parents  or  guardians 
must  be  had  when  the  parties  intending  this  union  are  in  their 
minority.  Being  in  such  condition,  they  are  in  a  state  of  servi- 
tude to  their  parents,  from  which  they  can  not  be  released  except 
by  the  consent  of  the  parents.  This  provision  is  founded  in  jus- 
tice and  in  consideration  of  public  policy. 

Appellant  was  a  mere  school  girl,  having  just  put  on  long 
clothes,  and  from  the  relations  appellee  stood  to  her  and  to  her 
father,  he  was  bound  to  respect  her  position  and  the  father's 
rights.  He  entered  his  service  with  the  implied  understanding, 
at  least,  that  he  would  violate  no  trust  which  the  father  had  re- 
posed in  him  and  take  no  advantage  of  his  position,  while  driv- 
ing the  children  out  in  the  carriage,  to  inveigle  one  of  them  into 
a  marriage  with  him.  It  was  a  gross  breach  of  trust,  and  though 
appellant  was  a  party  to  it,  before  the  final  consummation  she 
repented  of  her  folly  and  returned,  so  soon  as  the  ceremony  was 
performed  to  the  protection  of  her  parents,  where  she  has  ever 
since  remained,  repudiating  the  affair  as  one  in  which  her  judg- 
ment had  no  part,  and  carried  on  by  her  in  ignorance  of  its  ulti- 
mate consequences,  and  in  a  moment  of  childish  folly  and  delu- 
sion. 

But,  to  obtain  the  license  to  marry  this  child,  appellee  resorted 
to  perjury.  He  deliberately  made  oath  she  was  eighteen  years  of 
age.  Whilst  the  statute  nowhere  declares  a  license  obtained  by 
such  means  to  be  invalid,  or  the  marriage  consequent  thereupon 
void,  in  a  court  of  equity,  when  application  is  made  to  declare 
such  a  marriage  null,  it  never  having  been  consummated  by  co- 
habitation or  coition,  it  becomes  a  proper  subject  of  consideration. 

We  have  found  no  case  in  the  books  like  this.  The  one  ap- 
proaching it  most  nearly  is  Robertson  v.  Cole,  12  Texas,  356,  and 
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we  are  inclined  to  adopt  the  views  presented  in  that  case  by  the 
Chief  Justice  in  delivering  the  opinion  of  the  court.  He  says: 
''The  license  under  which  the  officer  of  the  law  was  officiating 
was  not  issued  in  good  faith,  or  on  truthful  statements,  but  on 
misrepresentation  and  false  oaths.  It  was  fair  on  its  face,  and 
was  imposed  on  the  plaintiff  as  one  based  in  truth  and  carrying 
with  it  all  the  sanctions  of  the  statute,  and  as  one  which  among 
the  public  records,  would  be  an  evidence  that  the  marriage  was 
consummated  with  legal  formalities,  when,  in  fact,  none  of  these 
things  were  true,  and  the  appearance  of  the  document  among 
the  public  records  would  or  might  operate  as  an  enduring  stigma 
and  reproach,  and  as  furnishing  evidence  that  the  marriage 
would  have  been  founded  in  falsehood  and  consummated  in 
iniquity."  The  court  then  ask,  "can  the  law  condemn  this  vic- 
tim of  deception  to  a  perpetual  association  with  the  criminal,  by 
whom  she  has  been  inveigled  into  what,  as  to  her,  should  be  re- 
garded as  a  mere  mockery  of  marriage?  If  so,  the  boast  of  the 
law,  that  all  its  partialities  expire  in  its  antipathy  to  fraud,  will 
be  but  mere  idle  words,  having  no  foundation  in  truth.  A  license 
procured  by  fraud  and  perjury,  will  have  the  same  sanction  as 
one  based  in  truth  although  immediately  repudiated  by  the  inno- 
cent party  on  whom  it  is  attempted  to  be  imposed.  Whether  she 
will  or  not,  she  must  be  forced  to  become  a  virtual  accomplice  in 
the  crime,  and  to  receive  to  her  embraces  one  who  has  polluted 
himself  with  perjury  in  the  very  act  under  which  he  claims  the 
victim  as  his  own. ' ' 

We  are  inclined  to  think,  with  that  court,  that  such  can  not 
be  the  conclusion  of  any  law  which  has  a  due  regard  for  its  own 
authority,  or  for  honesty,  truth  and  conscience. 

In  this  case,  as  in  that,  the  child  returned  to  her  parents  imme- 
diately after  the  ceremony,  and  continued  to  reside  with  them, 
repudiating  the  marriage,  and  which,  in  neither  case,  has  been 
consummated.  In  that  case,  as  in  this,  the  crime  of  perjury  was 
committed  to  obtain  the  license.  Such  a  marriage  we  do  not  think 
should  be  held  valid.  If,  however,  notwithstanding  this  crime, 
the  parties  had  voluntarily  lived  together  as  man  and  wife,  she 
knowing  it  had  been  committe^d,  the  marriage  would  be  held  valid 
on  the  principle  of  acquiescence. 

I^pon  the  other  point  made  by  the  appellant,  we  are  of  opinion 
the  defendant  had  a  right  to  answer  the  amended  bill,  and  set- 
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ting  aside  the  default,  under  the  circumstances,  was  not  neces- 
sary for  it  appears,  after  the  default  was  entered,  complainant 
took  leave  to  file  an  amended  bill.  This  virtually  set  the  default 
aside,  and  opened  the  way  for  an  answer.  Gibson  et  a  I.  v.  Kay 
et  al,  50  111.  383. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  leave  to  the  defendant  to  answer. 

Decree  reversed. 

Mr.  Justice  Walker:  I  am  unable  to  concur  in  the  decision 
in  this  case.  Whilst  complainant  was  young,  she  was  of  age  to 
consent,  and  should  be  bound  by  the  contract  of  marriage  pre- 
cisely as  if  she  were  of  more  mature  age.  The  case  cited  from 
the  Supreme  Court  of  Texas  is,  in  my  judgment,  not  only  un- 
supported by  but  is  opposed  to  authority,  and  should  not  control 
the  decision  of  this  case. 


Marriage  in  Jest. 
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21  N.  J.  Eq.  225.    1870. 


The  Chancellor:  The  complainant  seeks  to  have  the  cere- 
mony of  marriage  performed  between  herself  and  the  defendant, 
in  November,  1869,  declared  to  be  a  nullity.  The  ground  on 
which  she  asks  this  decree  is,  that  although  the  ceremony  was 
actually  performed,  and  by  a  justice  of  the  peace  of  the  county,  it 
was  only  in  jest,  and  not  intended  to  be  a  contract  of  marriage, 
and  that  it  was  so  understood  at  the  time  by  both  parties,  and 
the  others  present ;  and  that  both  parties  have  ever  since  so  con- 
sidered and  treated  it,  and  have  never  lived  together  or  acted 
towards  each  other  as  man  and  wife.  The  bill  and  answer  both 
state  these  as  the  facts  of  the  case,  and  that  neither  party  in- 
tended it  as  a  marriage,  or  was  willing  to  take  the  other  as  hus- 
band or  wife.  These  statements  are  corroborated  by  the  wit- 
nesses present.  The  complainant  is  an  infant  of  nineteen  years, 
and  had  returned  late  in  the  evening  to  Jersey  City,  from  an 
excursion  with  the  defendant  and  a  number  of  young  friends, 
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among  whom  was  a  justice  of  the  peace,  and  all  being  in  good 
spirits,  excited  by  the  excursion,  she  in  jest  challenged  the  de- 
fendant to  be  married  to  her  on  the  spot;  he  in  the  same  spirit 
accepted  the  challenge,  and  the  justice  at  their  request  performed 
the  ceremony,  they  making  the  proper  responses.  The  ceremony 
was  in  the  usual  and  proper  form,  the  justice  doubting  whether 
it  was  in  earnest  or  in  jest.  The  defendant  escorted  the  com- 
plainant to  her  home,  and  left  her  there  as  usual  on  occasions  of 
such  excursions ;  both  acted  and  treated  the  matter  as  if  no  cere- 
mony had  taken  place.  After  some  time  the  friends  of  the  com- 
plainant having  heard  of  the  ceremony,  and  that  it  had  been  for- 
mally and  properly  performed  before  the  proper  magistrate, 
raised  the  question  and  entertained  doubts  whether  it  was  not  a 
legal  marriage ;  and  the  justice  meditated  returning  a  certificate 
of  the  marriage  to  be  recorded  before  the  proper  officer.  The 
bill  seeks  to  have  the  marriage  declared  a  nullity,  and  to  restrain 
the  justice  from  certifying  it  for  record. 

Mere  words,  without  any  intention  corresponding  to  them,  will 
not  make  a  marriage  or  any  other  civil  contract.  But  the  words 
are  the  evidence  of  such  intention,  and  if  once  exchanged,  it 
must  be  clearly  shown  that  both  parties  intended  and  understood 
that  they  were  not  to  have  effect.  In  this  case  the  evidence  is 
clear  that  no  marriage  was  intended  by  either  party ;  that  it  was 
a  mere  jest  got  up  in  the  exuberance  of  spirits  to  amuse  the  com- 
pany and  themselves.  If  this  is  so,  there  is  no  marriage.  On  this 
part  of  the  case  I  have  no  difficulty. 

I  am  satisfied  that  this  court  has  the  power,  and  that  this  is  a 
proper  ease  to  declare  this  marriage  a  nullity. 
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Proper  Celebration — Statutory  Formalities. 

JEWELL'S  LESSEE  ET  AL.  v.  JEWELL  ET  AL. 

1  How.  219.    1843. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  for  the  district  of  South  Carolina. 

Mr.  Chief  Justice  T.vney  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  by  the  plaintiffs  in  error 
against  defendants  to  recover  a  house  and  lot  in  the  city  of 
Charleston,  in  South  Carolina,  The  plaintiffs  claim  to  be  the  law- 
ful wife  and  children  of  Benjamin  Jewell,  deceased,  who,  it  is  ad- 
mitted, died  intestate  and  seized  of  the  premises  in  question.  The 
defendants  also  claim  to  be  the  lawful  children  of  the  same  Ben- 
jamin Jewell  by  Sophie  Storne,  who,  before  her  marriage,  was 
named  Sophie  Prevost,  who  is  still  living  and  has  conveyed  all 
her  interest  to  her  children,  and  the  rights  of  the  parties  depend 
altogether  upon  the  validity  of  this  marriage. 

At  the  trial  in  the  Circuit  Court,  the  verdict  and  judgment 
being  in  favor  of  the  defendant,  the  case  is  brought  here  by  a 
writ  of  error,  sued  out  by  the  plaintiff'. 

The  questions  before  this  court  appear  in  the  two  bills  of  ex- 
ception taken  by  the  plaintiffs.  The  testimony  as  set  forth  in 
the  record  is  volmninous,  and  in  many  instances  contradictory. 
But  a  very  brief  statement  will  show  the  points  of  law  which 
have  been  brought  here  for  revision,  and  it  is  unnecessary  to 
encumber  the  case  with  the  mass  of  testimony  which  was  offered 
to  the  jury  by  the  respective  parties,  in  order  to  prove  or  dis- 
prove the  marriage  in  controversy. 

The  plaintiff's  proved  the  marriage  of  Benjamin  Jewell,  on  the 
30th  of  June,  1812,  with  Sarah  Isaacs,  one  of  the  lessors;  and 
that  the  other  lessors  of  the  plaintiff  are  the  issues  of  that  mar- 
riage. 

The  defendants,  in  order  to  show  that  they,  and  not  the  plain- 
tiffs, were  the  heirs  at  law  of  Benjamin  Jewell,  examined  Sophie 
Storne,  who  stated  that  she  was  married  to  Benjamin  Jewell,  at 
Savannah,  in  Georgia,  in  1794  or  1795,  by  a  magistrate  whose 
name  she  did  not  recollect,  in  the  presence  of  several  witnesses; 
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that  the  said  Jewell  was  a  Jew,  and  the  witness  was  a  Catholic ; 
that  her  mother  would  not  consent  that  she  should  be  married 
according  to  the  Jewish  form,  and  that  Jewell  would  not  con- 
sent to  be  married  according  to  their  form,  and  on  that  account 
they  were  married  by  a  magistrate ;  that  they  lived  together 
as  man  and  wife  many  years,  and  that  the  defendants  are  the 
issue  of  that  marriage;  that  they  at  length  separated,  and  she 
having  heard  that  Jewell  was  married  again,  thought  that  she 
had  a  right  to  marry,  and  accordingly  married  a  certain  Joseph 
Storne,  with  whom  she  lived  some  years,  and  who  is  since  dead. 
Various  acts  and  declarations  of  the  parties,  and  the  general 
reputation  in  the  places  where  they  lived,  were  also  offered  in 
evidence  on  the  part  of  the  defendants,  to  prove  that  the  said 
Jewell  and  Sophie  had  lived  together  as  man  and  wife,  and 
had  constantly  acknowledged  and  spoken  of  each  other  as  such. 

To  rebut  this  evidence,  and  to  show  that  the  connection  of  the 
parties  was  merely  concubinage,  and  not  marriage,  several  in- 
struments of  writing,  alleged  to  have  been  executed  by  them  at 
different  times  were  offered  in  evidence  on  the  part  of  the  plain- 
tiffs, and  also  various  acts  of  the  parties  and  the  general  reputa- 
tion in  the  places  where  they  lived. 

After  this  evidence  on  the  part  of  the  plaintiffs  and  defend- 
ants had  been  given  to  the  jury,  the  plaintiff  offered  the  declara- 
tions of  one  Simons  (the  deceased  husband  of  one  of  the  defend- 
ants), that  his  wife's  mother  was  not  married  to  her  father.  It 
was  objected  to  by  the  defendants,  and  rejected  by  the  court. 

The  plaintiffs  also  further  gave  in  evidence  that  the  separation 
took  place  in  Charleston,  in  the  month  of  December,  1810,  where 
it  was  admitted  that  the  parties  had  been  living  together  for 
many  years,  and  then  produced  a  file  of  the  Charleston  Courier 
for  the  year  1811,  and  proved  that  the  manuscript  or  originals 
from  which  the  paper  of  that  day  was  published  are  lost  or  mis- 
laid; that  it  was  at  that  time  the  leading  commercial  paper  in 
Charleston ;  and  thereupon  offered  to  read  from  the  file  the  fol- 
lowing notice,  as  published  on  the  22d  of  January,  1811,  and  for 
three  successive  weeks  from  that  time,  viz. : 

NO'ncE. 

The  subscriber  forbids  all  persons  from  giving  credit  to  Mrs. 
Sophie  Prevost  on  his  account,  as  he  will  pay  no  debts  whatever 
Bhe  may  contract.  Benjamin  Jewell. 
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But  tlie  court  refused  to  allow  the  evidence  to  be  read;  and 
these  two  points  of  evidence  form  the  subject  of  the  first  excep- 
tion. 

The  second  exception  brings  up  the  question  as  to  what  con- 
stituted a  legal  marriage  in  Georgia  and  South  Carolina,  in  one 
or  the  other  of  which  states  the  parties  had  always  lived  from 
the  time  of  their  original  connection.  Several  instructions  were 
asked  for  on  both  sides,  some  of  w^hich  would  appear  not  to  have 
been  controverted ;  and  the  points  before  this  court  will  be  better 
understood,  by  excluding  all  the  prayers  on  both  sides  which  do 
not  form  a  part  of  the  exception,  and  are  therefore  not  now  the 
subjects  of  review  in  this  court.  The  exception  is  confined  to  the 
third  and  sixth  instructions  asked  for  by  the  plaintiffs,  and  to  the 
first  asked  for  by  the  defendants.    They  are  as  follows: 

3.  That  if  the  jury  do  not  believe  that  Benjamin  Jewell  and 
Sophie  Prevost  were  married  by  a  magistrate  in  Savannah,  in 
the  year  1796,  or  before  that  time,  then  there  is  no  evidence  of  a 
marriage  before  them,  on  which  they  can.  find  the  defendants  to 
be  the  legitimate  heirs  of  Benjamin  Jewell. 

6.  That  a  promise  to  marry  at  a  future  time,  followed  by  co- 
habitation, does  not  constitute  marriage,  though  the  promise  be 
accepted  at  the  time  when  it  was  made. 

Defendant 's  prayer.  1st.  That  if  the  jury  believe  that  before 
any  sexual  connection  between  Sophie  Prevost  and  Benjamin 
Jewell  they,  in  the  presence  of  her  family,  and  his  friends,  agreed 
to  marry,  and  did  afterwards  live  together  as  man  and  wife,  the 
tie  was  indissoluble  even  by  mutual  consent. 

Whereupon  the  court  gave  the  instruction  requested  by  the 
defendant,  and  refused  the  third  instruction  asked  for  by  the 
plaintiff,  and  upon  the  sixth  directed  the  jury  that  if  the  con- 
tract be  made  per  verba  de  presenti,  and  remains  without  cohabi- 
tation, or  if  made  per  verba  di  futuro,  and  be  followed  by  con- 
siunmation,  it  amounts  to  a  valid  marriage,  and  which  the  parties 
(being  competent  as  to  age  and  consent),  cannot  dissolve;  and  it 
is  equally  binding  as  if  made  in  facie  ecclesiae.  To  this  refusal 
and  instruction  the  plaintiff  excepted. 

We  proceed  to  examine  the  questions  presented  by  these  ex- 
ceptions in  the  order  in  which  they  are  stated. 

The  first  point  in  the  first  exception  is  upon  the  rejection  of 
the  declarations  of  Simons,  the  deceased  husband  of  one  of  the 
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defendants.  It  is  true  that  Simons  cannot  be  presumed  to  have 
known  of  his  own  personal  knowledge  the  particular  fact  of  which 
he  was  speaking,  and  must  have  made  the  statement  upon  infor- 
mation derived  from  others.  He  does  not  appear  to  have  named 
the  person  from  whom  he  obtained  his  information,  nor  to  have 
stated  that  his  knowledge  was  derived  from  the  general  under- 
standing and  reputation  in  his  wife 's  family.  But  the  knowledge 
of  events  of  this  description  most  generally  exists  in  every  fam- 
ily, and  hence  the  declarations  of  one  of  its  members  is  admis- 
sible, although  he  does  not  mention  the  source  from  which  he 
derived  his  information  j  and  such  declarations  are  equally  ad- 
missible whether  his  connection  with  the  family  is  by  blood  or 
marriage.  In  the  case  of  Vowles  v.  Young,  13  Ves.  140,  testi- 
mony precisely  similar  to  that  now  offered  was  received ;  and  we 
think  the  declarations  of  Simons  ought  to  have  been  admitted, 
and  that  the  circuit  court  erred  in  rejecting  them. 

The  second  point  in  this  exception  was  upon  the  admissibility 
of  the  advertisement  in  the  Charleston  Courier;  and  upon  this 
point  also  we  differ  in  opinion  with  the  Circuit  Court. 

It  was  admitted  that  the  parties  had  cohabited  together  for  a 
long  time,  and  that  the  defendants  were  the  issue  of  that  inter- 
course ;  and  in  order  to  prove  that  their  mother  was  married  to 
Jewell,  the  acts  and  declarations  of  the  parties  during  that  co- 
habitation were  offered  in  evidence  by  the  defendant  (and  were 
unquestionably  admissible),  to  prove  that  during  that  time  she 
was  aclmowledged  and  treated  by  Jewell  as  his  lawful  wife.  Acts 
and  declarations  were  also  offered  on  the  part  of  the  plaintiffs  to 
prove  the  contrary.  Separation  took  place  in  December,  1810, 
in  Charleston,  where  the  parties  had  lived  together  for  many 
years,  and  this  advertisement  appeared  in  the  principal  paper 
of  the  place  in  January  following.  It  was  offered  by  the  plain- 
tiff like  the  acts  and  declarations  above  mentioned,  on  his  part 
to  rebut  the  testimony  which  had  been  given  by  the  defendants ; 
and  this  advertisement  would  manifestly  have  been  admissible 
on  the  same  rules  of  evidence,  if  it  had  appeared  while  the  par- 
ties were  still  living  together  or  at  the  moment  of  separation. 
And  although  they  had  parted  a  short  time  before  the  publica- 
tion, yet  it  followed  so  immediately  afterwards,  that  it  must  be 
regarded  as  a  part  of  the  res  gesta  and  as  one  of  the  circum- 
stances connected  with  the  separation  and  previous  cohabitation. 
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Whether  it  was  inserted  by  Jewell  or  not;  and  if  it  was,  what 
were  his  motives  for  so  doing,  are  questions  for  the  consideration 
of  the  jury  and  not  for  the  court.  The  plaintiff  had  a  ri^ht  to 
show  the  fact  that  such  an  advertisement  did  appear  at  the  time 
mentioned,  and  it  was  with  the  jury  to  determine  the  degree  of 
weight  if  any,  to  which  this  fact  was  entitled,  taking  into  con- 
sideration, all  circumstances  under  which  it  appeared. 

As  relates  to  the  points  contained  in  the  second  exception,  we 
think  the  court  were  right,  in  refusing  the  third  instruction  re- 
quested by  the  plaintiffs.  In  order  to  explain  the  question  in- 
tended to  be  raised  by  this  prayer,  it  is  proper  to  state,  that  in  ad- 
dition to  the  testimony  of  Sophie  Storne,  hereinbefore  mentioned, 
certain  acts  and  declarations  of  the  parties,  which  it  is  not  neces- 
sary to  set  forth  at  large,  were  given  in  evidence  by  the  defend- 
ants, by  other  witnesses,  to  prove  that  the  parties  were  married  at 
Savannah,  about  the  time  mentioned  by  Sophie  Storne  and  be- 
fore they  cohabited  together.  The  plaintiff,  on  the  contrary, 
in  order  to  prove  that  they  were  not  married,  and  that  she  went  to 
live  with  him  as  his  concubine,  offered  in  evidence  a  paper  pur- 
porting to  be  signed  by  the  parties,  and  dated  March  10th,  1796, 
by  which  there  was  an  open  and  plain  agreement  on  her  part  to 
become  the  mistress  of  Jewell.  The  paper  is  gross  and  indecent 
in  its  language  and  it  is  unnecessary  to  state  more  particularly  its 
contents.  The  third  instruction  asked  for  by  the  plaintiff  is 
founded  upon  the  assumption  that  this  paper  is  genuine,  and  in- 
sists that  if  the  marriage  did  not  take  place  before  its  date,  then 
the  intercourse  began  under  this  agreement,  and  their  subsequent 
cohabitation  must  be  presumed  to  have  been  of  this  description 
unless  an  actual  marriage  afterwards  was  proved.  But  the  an- 
swer to  the  argument  is,  that  the  authenticity  of  the  paper  is 
denied  by  the  defendants,  who  contend  that  it  was  fabricated 
by  Jewell  or,  if  signed  by  Sophie,  that  she  was  entrapped  and 
deceived,  and  ignorant  of  its  contents.  The  question,  therefore, 
is  open  to  the  jury,  upon  the  whole  evidence,  to  determine  upon 
what  terms  and  in  what  character  the  connection  originally  be- 
gan ;  and  the  evidence  offered  by  the  defendants,  that  they  lived 
together  for  so  many  years  as  man  and  wife,  and  treated  and 
spoke  of  each  other  as  such,  are  certainly  admissible  to  show  that 
a  marriage  had  taken  place  between  them  at  some  time  or  other, 
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and  whether  before  or  after  the  date  of  the  paper  could  not  be 
material. 

The  residue  of  the  instructions  contained  in  this  exception  all 
involve  the  question  as  to  what  constituted  marriage,  at  the  time 
of  this  cohabitation,  by  the  laws  of  Georgia  and  South  Carolina. 
The  question  has,  of  course,  no  concern  with  the  nature  and  char- 
acter of  the  union  of  man  and  wife  in  a  religious  point  of  view. 
But  regarding  it  (as  a  court  of  justice  must  do),  merely  as  a 
civil  contract,  and  deciding  in  what  form  it  ought  to  have  been 
celebrated  in  order  to  give  the  parties  the  legal  rights  of  property 
which  belong  to  the  husband  or  the  wife,  and  to  render  the  issue 
legitimate,  the  Circuit  Court  held,  and  so  instructed  the  jury, 
that  if  they  believed  that,  before  any  sexual  connection  between 
the  parties,  they,  in  the  presence  of  her  family  and  friends, 
agreed  to  marry,  and  did  afterwards  live  together  as  man  and 
wife,  the  tie  was  indissoluble  even  by  mutual  consent.  And  that 
if  the  contract  be  made  per  verba  de  presenti,  and  remains  with- 
out cohabitation ;  or  if  made  per  verba  de  futuro,  and  be  followed 
by  consiunmation,  it  amounts  to  a  valid  marriage,  and  which  the 
parties  (being  competent  as  to  age  and  consent),  cannot  dis- 
solve ;  and  that  it  is  equally  binding  as  if  made  in  facie  ecclesiae. 

Upon  the  point  thus  decided,  this  coui't  is  equally  divided ;  and 
no  opinion  can  therefore  be  given.  Upon  the  questions,  however, 
contained  in  the  first  exception  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  a  venire  de  novo  awarded. 


MEISTER  V.  MOORE. 

96  U.  8.  76.    1877. 


Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

This  was  ejectment  brought  October  9,  1873,  by  Bernard  L. 
Meister,  for  the  possession  of  certain  lots  of  ground  in  Pittsburg, 
Pa.  Both  parties  claimed  under  William  Mowry;  the  plaintiff, 
as  the  alienee  of  the  alleged  wife  and  daughter  of  said  William, 
and  the  defendants,  as  the  vendees  of  his  mother,  in  whom  the 
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title  of  the  property  vested,  if  he  died  unmarried  and  without 
issue. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  learned  judge  of  the  Circuit  Court  instructed  the  jury, 
that,  if  neither  a  minister  nor  a  magistrate  was  present  at  the 
alleged  marriage  of  William  A.  Mowry  and  the  daughter  of  the 
Indian  Pero,  the  marriage  was  invalid  under  the  Michigan  stat- 
ute ;  and  this  instruction  is  now  alleged  to  have  been  erroneous. 
It  certainly  withdrew  from  the  consideration  of  the  jury  all  evi- 
dence, if  any  there  was,  of  informal  marriage  by  contract  per 
verba  de  presenti.  That  such  a  contract  constitutes  a  marriage 
at  common  law  there  can  be  no  doubt,  in  view  of  the  adjudica- 
tions made  in  this  country,  from  its  earliest  settlement  to  the 
present  day.  Marriage  is  everywhere  regarded  as  a  civil  con- 
tract. Statutes  in  many  of  the  states,  it  is  true,  regulate  the 
mode  of  entering  into  the  contract,  but  they  do  not  confer  the 
right.  Hence  they  are  not  within  the  principle  that,  where  a 
statute  creates  a  right  and  provides  a  remedy  for  its  enforcement, 
the  remedy  is  exclusive.  No  doubt,  a  statute  may  take  away  a 
common-law  right;  but  there  is  always  a  presumption  that  the 
Legislature  has  no  such  intention,  unless  it  be  plainly  expressed. 
A  statute  may  declare  that  no  marriages  shall  be  valid  unless 
they  are  solemnized  in  a  prescribed  manner ;  but  such  an  enact- 
ment is  a  very  different  thing  from  a  law  requiring  all  marriages 
to  be  entered  into  in  the  presence  of  a  magistrate  or  a  clergyman, 
or  that  it  be  preceded  by  a  license,  or  publications  of  banns,  or 
be  attested  by  witnesses.  Such  formal  provisions  may  be  con- 
strued as  merely  directory,  instead  of  being  treated  as  destruc- 
tive of  a  common-law  right  to  form  the  marriage  relation  by 
words  of  present  assent.  And  such,  we  think,  has  been  the  rule 
generally  adopted  in  construing  statutes  regulating  marriage. 
Whatever  directions  they  may  give  respecting  its  formation  or 
solemnization,  courts  have  usually  held  a  marriage  good  at  com- 
mon  law  to  be  good  notwithstanding  the  statutes,  unless  they  con- 
tain express  words  of  a  nullity.  This  is  the  conclusion  reached 
by  Mr.  Bishop,  after  an  examination  of  the  authorities.  Bishop, 
Mar.  and  Div.,  sec.  283  and  notes.  We  do  not  propose  to  examine 
in  detail  the  numerous  decisions  that  have  been  made  by  tlie 
state  courts.  In  many  of  the  states,  enactments  exist  very  simihir 
to  the  Michigan  statute ;  but  their  object  has  manifestly  been,  not 
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to  declare  what  shall  be  requisite  to  the  validity  of  a  marriage, 
but  to  provide  a  legitimate  mode  of  solemnizing  it.  They  speak 
of  the  celebration  of  its  rite  rather  than  of  its  validity,  and  they 
address  themselves  principally  to  the  functionaries  they  author- 
ize to  perform  the  ceremony.  In  most  cases,  the  leading  purpose 
is  to  secure  a  registration  of  marriages,  and  evidence  of  which 
marriages  may  be  proved ;  for  example,  by  certificate  of  a  clergy- 
man or  magistrate,  or  by  an  exemplification  of  the  registry.  In 
a  small  number  of  the  states,  it  must  be  admitted,  such  statutes 
have  been  construed  as  denying  validity  to  marriages  not  formed 
according  to  the  statutory  directions.  Notably  has  this  been  so 
in  North  Carolina  and  in  Tennessee,  where  the  statute  of  North 
Carolina  was  in  force.  But  the  statute  contained  a  provision 
declaring  null  and  void  all  marriages  solemnized  as  directed, 
without  a  license  first  had.  So,  in  Massachusetts,  it  was  early 
decided  that  a  statute  very  like  the  Michigan  statute  rendered 
illegal  a  marriage  which  would  have  been  good  at  common  law, 
but  which  was  not  entered  into  in  the  manner  directed  by  the 
written  law.  Milford  v.  "Worcester,  7  Mass.  48.  It  may  be  well 
doubted,  however,  whether  such  is  now  the  law  in  that  state.  In 
Parton  v.  Henry,  1  Gray  (Mass.),  119,  where  the  question  was, 
whether  a  marriage  of  a  girl  only  thirteen  years  old,  married 
without  parental  consent,  was  a  valid  marriage  (the  statutes  pro- 
hibiting clergymen  and  magistrates  from  solemnizing  marriages 
of  females  under  eighteen,  without  the  consent  of  parents  or 
guardians),  the  court  held  it  good  and  binding,  notwithstanding 
the  statute.  In  speaking  of  the  effect  of  statutes  regulating  mar- 
riage, including  the  Massachusetts  statute  (which,  as  we  have 
said,  contained  all  the  provisions  of  the  Michigan  one),  the  court 
said :  ' '  The  effect  of  these  and  similar  statutes  is  not  to  render 
such  marriages,  when  duly  solemnized,  void,  although  the  statute 
provisions  have  not  been  complied  with.  They  are  intended  as 
directory  only  upon  ministers  and  magistrates,  and  to  prevent  as 
far  as  possible,  by  penalties  on  them,  the  solemnization  of  mar- 
riages when  the  prescribed  conditions  and  formalities  have  not 
been  fulfilled.  But,  in  the  absence  of  any  provision  declaring 
marriages  not  celebrated  in  a  prescribed  manner,  or  between  par- 
ties of  certain  ages,  absolutely  void,  it  is  held  that  all  marriages 
regularly  made  according  to  the  common  law  are  valid  and  bind- 
ing, though  had  in  violation  of  the  specific  regulations  imposed 
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by  statute."  There  are  two  or  three  other  states  in  which  deci- 
sions have  been  made  like  that  in  7th  Massachusetts. 

We  will  not  undertake  to  cite  those  which  hold  a  different  doc- 
trine, one  in  accord  with  the  opinion  we  have  cited  from  1  Gray. 
Reference  is  made  to  them  in  Bishop,  Mar.  &  Div.,  sec.  283,  et 
seq.;  in  Reeve's  Domestic  Relations,  199,  200;  in  2  Kent,  Com. 
90,  91 ;  and  in  2  Greenleaf  on  Evidence.  The  rule  deduced  by 
all  these  writers  from  the  decided  cases  is  thus  stated  by  Mr. 
Greenleaf : 

' '  Though  in  most,  if  not  all,  the  United  States  there  are  statutes 
regulating  the  celebration  of  marriage  rites,  and  inflicting  penal- 
ties on  all  who  disobey  the  regulations,  yet  it  is  generally  con- 
sidered, that,  in  the  absence  of  any  positive  statute  declaring  that 
all  marriages  not  celebrated  in  the  prescribed  manner  shall  be 
void,  or  that  none  but  certain  magistrates  or  ministers  shall  sol- 
emnize a  marriage,  any  marriage,  regularly  made  according  to 
the  common  law,  without  observing  the  statute  regulations  would 
still  be  a  valid  marriage." 

As  before  remarked,  the  statutes  are  held  merely  directory; 
because  marriage  is  a  thing  of  common  right,  because  it  is  the 
policy  of  the  State  to  encourage  it,  and  because,  as  has  some- 
times been  said,  any  other  construction  would  compel  holding 
illegitimate  the  offspring  of  many  parents  conscious  of  no  viola- 
tion of  law. 

The  Michigan  statute  differs  in  no  essential  particular  from 
those  of  other  States  which  have  generally  been  so  construed.  It 
does  not  declare  marriages  void  which  have  not  been  entered  into 
in  the  presence  of  a  minister  or  magistrate.  It  does  not  deny 
the  validity  to  marriages  which  are  good  at  common  law.  The 
most  that  can  be  said  of  it,  that  it  contains  implications  of  an 
intention  that  all  marriages,  except  some  particularly  mentioned, 
should  be  celebrated  in  the  manner  prescribed.  The  sixth  section 
declares  how  they  may  be  solemnized.  The  seventh  describes 
what  shall  be  required  of  justices  of  the  peace  and  ministers  of 
the  gospel  before  they  solemnize  any  marriage.  The  eighth  de- 
clares that  in  every  case,  that  is,  whenever  any  marriage  shall 
be  solemnized  in  the  manner  described  in  the  act,  there  shall 
be  at  least  two  witnesses  present  beside  the  minister  or  magistrate. 
The  ninth,  tenth,  eleventh,  sixteenth  and  seventeenth  sections 
provide  for  certificates,  registers,  and  exemplifications  of  records 
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of  marriages  solemnized  by  magistrates  and  ministers.  The 
twelfth  and  thirteenth  impose  penalties  upon  justices  and  minis- 
ters joining  persons  in  marriage  contrary  to  the  provisions  of 
the  act,  and  upon  persons  joining  others  in  marriage,  knowing 
that  they  are  not  lawfully  authorized  so  to  do.  The  fourteenth 
and  fifteenth  sections  are  those  upon  which  most  reliance  is  placed 
in  support  of  the  charge  of  the  Circuit  Court.  The  former  de- 
clares that  no  marriage  solemnized  before  any  person  professing 
to  be  a  justice  of  the  peace  or  minister  of  the  gospel  shall  be 
deemed  or  adjudged  to  be  void  on  account  of  any  want  of  juris- 
diction or  authority  in  such  supposed  minister  or  justice,  pro- 
vided the  marriage  be  consummated  in  the  full  belief  on  the  part 
of  the  persons  so  married,  or  either  of  them,  that  they  have  been 
lawfully  joined  in  marriage.  This,  it  is  argued,  raises  an  impli- 
cation that  marriages  not  in  the  presence  of  a  minister  or  justice, 
or  one  professing  to  be  such,  were  intended  to  be  declared  void. 
But  the  implication  is  not  necessarily  so  broad.  It  is  satisfied 
if  it  reach  not  beyond  marriages  in  the  mode  allowed  by  the  act 
of  the  Legislature. 

The  fifteenth  section  exempts  people  called  Quakers,  or 
Friends,  from  the  operation  of  the  act,  as  also  Menonists.  As  to 
them  the  act  gives  no  directions.  From  this,  also,  an  inference  is 
attempted  to  be  drawn  that  lawful  marriages  of  all  other  persons 
must  be  in  the  mode  directed  or  allowed.  We  think  the  inference 
is  not  a  necessary  one.  Both  these  sections,  the  fourteenth  and 
fifteenth,  are  to  be  found  in  the  acts  of  other  States,  in  which  it 
has  been  decided  that  the  statutes  do  not  make  invalid  common- 
law  marriages. 

It  is  unnecessary,  however,  to  pursue  this  line  of  thought.  If 
there  has  been  a  construction  given  to  the  statute  by  the  Supreme 
Court  of  Michigan,  that  construction  must,  in  this  case,  be  con- 
trolling with  us.  And  we  think  the  meaning  and  effect  of  the 
statute  has  been  declared  by  that  court  in  the  case  of  Hutchins 
V.  Kimmell,  31  Mich.  126,  a  case  decided  on  the  13th  of  January, 
1875.  There,  it  is  true,  the  direct  question  was,  whether  a  mar- 
riage had  been  effected  in  a  foreign  country.  But  in  considering 
it,  the  court  found  it  necessary  to  declare  what  the  law  of  the 
State  was;  and  it  was  thus  stated  by  Cooley,  J. :  ''Had  the  sup- 
posed marriage  taken  place  in  this  State,  evidence  that  a  cere- 
mony was  performed  ostensibly  in  celebration  of  it,  with  the 
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apparent  consent  and  co-operation  of  the  parties,  would  have 
been  evidence  of  a  marriage,  even  though  it  had  fallen  short  of 
showing  that  the  statutory  regulations  had  been  complied  with, 
or  had  affirmatively  shown  that  they  were  not.  Whatever  the 
form  of  ceremony,  or  even  if  all  ceremony  was  dispensed  with,  if 
the  parties  agreed  presently  to  take  each  other  for  husband  and 
wife,  and  from  that  time  live  together  professedly  in  that  rela- 
tion, proof  of  these  facts  would  be  sufficient  to  constitute  proof 
of  a  marriage  binding  upon  the  parties,  and  which  would  subject 
them  and  others  to  legal  penalties  for  a  disregard  of  its  obliga- 
tions. This  has  become  the  settled  doctrine  of  the  American 
courts ;  the  few  cases  of  dissent,  or  apparent  dissent,  being  borne 
down  by  the  great  weight  of  authority  in  favor  of  the  rule  as  we 
have  stated  it;"  citing  a  large  number  of  authorities  and  con- 
cluding, ' '  such  being  the  law  of  this  State. ' '  We  cannot  regard 
this  as  mere  obiter  dicta.  It  is  rather  an  authoritative  declara- 
tion of  what  is  the  law  of  the  State,  notwithstanding  the  statute 
regulating  marriages.  And  if  the  law  in  1875,  it  must  have  been 
the  law  of  1845,  when,  it  is  claimed,  Mowry  and  the  Indian  girl 
were  married ;  for  it  is  not  claimed  that  any  change  of  the  law 
was  made  between  the  time  when  the  statute  was  enacted  and 
1875.  The  decision  of  the  Michigan  Supreme  Court  had  not  been 
made  when  this  case  was  tried  in  the  court  below.  Had  it  been, 
it  would  doubtless  have  been  followed  by  the  learned  and  care- 
ful circuit  judge.  But,  accepting  it  as  the  law  of  Michigan,  we 
are  constrained  to  rule  there  was  error  in  charging  the  jury,  that, 
if  they  found  neither  a  minister  nor  a  magistrate  was  present 
at  the  alleged  marriage,  such  marriage  was  invalid,  and  the  ver- 
dict should  be  for  the  defendants. 

It  has  been  argued,  however,  that  there  was  no  evidence  of  any 
marriage  good  at  common  law,  which  could  be  submitted  to  the 
jury,  and,  therefore,  that  the  error  of  the  court  could  have  done 
the  plaintiff  no  harm.  If  all  the  evidence  given  or  legally  offered 
were  before  us,  we  might  be  of  that  opinion ;  but  the  record  does 
not  contain  it  all,  and  we  are  unable,  therefore,  to  say  the  ruling 
of  the  court  is  immaterial.  The  case  must,  therefore,  go  back  for 
a  new  trial.  We  do  not  consider  the  other  questions  presented. 
They  may  not  arise  on  the  second  trial. 

Judgment  reversed,  and  new  trial  ordered. 
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DUNCAN  V.  DUNCAN. 

10  Ohio  St.  181.    1859. 

Petition  in  error  in  the  nature  of  a  bill  of  review.  Reserved  in 
Cuyahoga  County. 

Brinckerhoff,  C.  J.  This  is  a  petition  in  error,  in  the  nature 
of  a  bill  in  review,  filed  in  the  District  Court  of  Cuyahoga 
County  to  reverse  a  decree  of  that  court,  and  reserved  for  deci- 
sion by  this  court. 

The  original  case  was  a  bill  in  chancery,  filed  in  the  Common 
Pleas  of  Cuyahoga  County,  by  Eliza  Duncan,  now  defendant  in 
error,  against  Robert  Duncan,  now  plaintiff  in  error,  and  others, 
alleging  that  she  is  the  widow  of  Alexander  Duncan,  deceased; 
that  said  Alexander  died  seized  of  certain  real  estate  described ; 
and  praying  the  assignment  to  her  of  dower  therein.  The  case, 
having  been  determined  in  the  Common  Pleas,  was  taken,  by 
appeal,  to  the  District  Court,  which  court  decreed  dower  to  Eliza, 
as  prayed  for  in  her  bill.  To  reverse  this  decree,  this  petition  is 
prosecuted. 

The  facts  of  the  case,  on  which  this  decree  was  based,  as  clearly 
appear  from  the  bill,  answers,  exhibits,  and  testimony,  are  sub- 
stantially these: 

Alexander  Duncan,  a  native  of  Ireland,  was  married  in  that 
country.  He  abandoned  his  wife,  came  to  this  country,  bringing 
with  him  two  sons  (of  whom  the  plaintiff  in  error  is  one),  the 
only  offspring  of  such  marriage,  and  settled  at  Cleveland,  in  this 
State.  Soon  afterward,  the  complainant  below,  Eliza,  who  had 
been  brought  up  and  lived  in  the  same  neighborhood  Avith  Alex- 
ander Duncan,  in  Ireland,  and  well  knew  both  him  and  his  wife, 
as  well  as  the  fact  of  his  marriage,  came  over  the  water  to  Cleve- 
land at  his  request,  and  began  to  cohabit  with  him  as  his  wife, 
under  an  agreement  or  understanding  that,  as  soon  as  he  could 
procure  a  divorce  from  his  wife  left  behind  in  the  old  country, 
he  would  marry  her,  Eliza.  He  introduced  and  spoke  of  her  as 
his  wife,  and  she  passed  among  the  neighbors  as  such.  Two 
children  were  the  result  of  this  adulterous  connection;  for  the 
wife  in  Ireland  still  lived,  and  no  divorce  was  ever  obtained. 
Finally,  news  arrived  (and  which  seems  to  have  been  true),  of 
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the  death  of  the  old  wife  in  a  poor-house  in  Ireland.  The  prom- 
ise that  "he  would  marry  her"  was  then  renewed  to  Eliza;  but 
no  other  marriage  was  ever  celebrated,  in  any  form,  between 
them,  and  they  continued  to  cohabit  as  before ;  and  he,  soon  after, 
sickened  and  died. 

The  District  Court  having,  on  this  state  of  facts,  decreed  dower 
to  Eliza,  the  sole  question  made  by  this  proceeding  in  review  is 
whether  a  contract  to  marry  in  the  future,  followed  by  cohabita- 
tion as  husband  and  wife,  is,  per  se,  a  marriage? 

The  proof  of  some  of  the  most  important  of  the  facts  above 
mentioned,  rests  mainly  upon  declarations  made  by  Eliza,  after 
the  death  of  Alexander  Duncan ;  and  it  is  objected  that  evidence 
of  this  kind  is  unreliable  and  unsatisfactory.  This  is  often,  and 
perhaps  ordinarily  so ;  but  it  is  not  always,  or  necessarily  so,  nor 
is  it  so  in  this  case.  She  had  ample  means  of  knowing  as  to  the 
facts  of  which  she  spoke ;  she  made  the  declarations  deliberately 
and  repeatedly,  under  circumstances  rebutting  all  suspicion  of 
fraud  or  circumvention;  and  if  they  were  otherwise,  she  had 
every  apparent  interest  so  to  declare.  The  declarations  of  a 
party,  made  under  such  circumstances,  often  constitute  the 
strongest  and  most  satisfactory  evidence. 

We  desire  that  it  shall  be  distinctly  noticed  that  this  case  pre- 
sents no  question  as  to  the  validity  of  a  marriage  contract  (other- 
wise than  in  accordance  with  the  provisions  of  our  statute  on  that 
subject),  per  verba  de  praesenti,  as  if,  the  parties  being  compe- 
tent to  contract  the  relation  of  marriage,  the  man  shall  say,  in 
the  presence  of  witnesses,  ' '  I  hereby  take  you  for  my  wife ; ' '  and 
the  woman  shall  say,  *'I  hereby  take  you  for  my  husband. "  The 
facts  of  the  case  make  no  such  question ;  and  we  leave  it  where 
we  find  it. 

Nor  is  this  a  question  as  to  the  presumption  of  a  marriage 
from  reputation;  or  from  circumstances,  such  as  cohabitation, 
holding  each  other  out  as  husband  and  wife,  and  the  like.  Such 
presumption,  in  the  absence  of  evidence  to  rebut  it,  is  often  and 
properly  made.  But  the  question,  as  before  stated,  is  simply  this, 
whether  a  contract  to  marry  per  verba  de  futuro,  followed  by 
cohabitation  as  husband  and  wife,  is  in  itself  a  marriage?  For, 
in  this  case,  the  evidence  of  the  fact  is  clear  and  explicit,  and 
there  is  no  room  for  presumption. 

The  idea  that  a  contract  for  a  future  marriage,  f oUowed  by  co- 
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habitation  as  husband  and  wife,  is  itself  a  valid  marriage  at  com- 
mon law,  seems  to  have  obtained  currency  on  the  credit  of  re- 
marks made  by  several  elementary  writers  of  distinguished  learn- 
ing and  ability,  and  by  certain  judges  of  high  character,  speak- 
ing by  way  of  obiter  dicta,  in  cases  in  which  this  question  was 
really  in  no  way  involved.  But  the  better  opinion  now  seems  to 
be,  that  these  remarks  are  unsupported  by  any  case  actually  ad- 
judicated and  entitled  to  be  considered  as  authoritative;  and 
that  such  a  contract  never  was  a  good  marriage  at  common  law, 
either  in  this  country  or  in  England ;  and  the  mistaken  doctrine 
seems  to  have  originated,  either  in  the  inadvertent  confounding 
of  v/hat  might,  in  the  absence  of  rebutting  evidence,  be  good  pre- 
sumptive evidence  of  a  marriage,  with  marriage  itself;  or  from 
the  fact  that  such  a  contract  per  verba  de  futuro,  followed  by 
cohabitation,  was  one  of  which  the  canon  law,  as  administered 
by  ecclesiastical  courts  in  England,  until  restrained  by  statute, 
would  enforce  the  specific  performance. 

Chancellor  Kent,  2  Com.  87,  says :  "If  the  contract  be  made 
per  verba  de  praesenti,  and  remains  without  cohabitation,  or  if 
made  per  verba  de  futuro,  and  be  followed  by  consummation,  it 
amounts  to  valid  marriage  in  the  absence  of  all  civil  regulations 
to  the  contrary,  and  which  the  parties  (being  competent  as  to  age 
and  consent),  cannot  dissolve,  and  it  is  equally  binding  as  if  made 
in  facie  ecclesiae."  In  support  of  this  proposition  he  cites  no 
authority. 

Mr,  Greenleaf,  in  his  work  on  Evidence,  vol.  2,  sec.  460,  states 
the  same  doctrine  in  the  same  language,  and  cites  Kent,  Com. 
87 ;  Fenton  v.  Reed,  4  Johns.  52,  and  Jackson  v.  Winne,  7  Wend. 
47.  Now,  neither  of  these  cases  sustain  the  doctrine  of  his  text. 
The  former  was  a  case  simply  where  marriage  was  presumed,  in 
the  absence  of  evidence  to  the  contrary,  from  circumstantial  evi- 
dence, such  as  cohabitation,  reputation,  acknowledgment  of  the 
parties,  etc. ;  and  the  latter  case  was  one  of  marriage  per  verba 
de  praesenti. 

The  same  doctrine  of  marriage  per  verba  de  futuro  is  recog- 
nized in  the  remarks  of  Chief  Justice  Boyle  in  Demarsely  v.  Fish- 
ley,  3  A.  K.  IMarsh,  369,  and  in  those  of  Cowen,  J.,  in  Starr  v. 
Peck,  1  Hill,  270.  But  neither  of  those  cases  involved  this  ques- 
tion, and  the  remarks  of  those  learned  judges  were,  therefore, 
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incidental,  and  outside  of  the  cases  under  consideration  before 
them. 

Bouvier,  in  his  institutes,  vol.  1,  p.  110,  lays  down  the  same 
doctrine  as  Kent  and  Greenleaf,  in  the  same  lanj^'uage,  and  cites 
Kent  and  Greenleaf,  ubi  supra,  Fenton  v.  Reed,  and  Jackson  v. 
Winne,  before  referred  to,  and  also  Cram  v.  Burnham,  5  Gret-nl. 
213 ;  Hantz  v.  Sealy,  6  Binn.  405 ;  and  Bac.  Abr.,  Marriage,  B. 

Cram  v.  Burnham  was  a  suit  by  Cram,  upon  a  promissory  note 
given  to  his  pretended  wife,  with  whom  he  was  cohabiting  as 
a  wdfe,  but,  as  the  proof  showed,  really  in  a  state  of  adultery. 
The  court,  in  deciding  the  case,  say,  that  if  the  proof  had  stopped 
Avith  the  proof  of  cohabitation,  a  marriage  might  have  been  pre- 
sumed; but  as  the  proof  rebutted  the  presumption  of  marriage 
arising  from  the  fact  of  cohabitation,  the  plaintiff  could  not  re- 
cover in  his  own  name,  and  have  judgment  against  him.  And  in 
so  far  as  the  case  has  any  bearing  upon  the  question  before  us, 
its  authority  is  against,  rather  than  in  favor  of,  the  proposition 
which  it  was  cited  to  sustain.  Hantz  v.  Sealy  is  equally  far  from 
sustaining  the  doctrine  in  support  of  which  it  is  cited,  except  as 
to  the  validity  of  a  marriage  by  words  of  contract  in  the  present 
tense.  Marriage  or  not,  was  the  issue  of  the  case.  The  words 
proved,  on  the  part  of  the  man,  were  "I  take  you  for  my  wife;" 
and  the  woman,  being  told  that  if  she  would  say  the  same  thing, 
the  marriage  w^ould  be  complete,  answered,  "To  be  sure  he  is  my 
husband,  good  enough."  The  court  held  that  these  were  not 
words,  on  the  part  of  the  woman  at  least,  of  present  contract, 
but  had  reference  to  the  past,  and  did  not  constitute  a  marriage. 
The  citation  from  Bacon's  Abridgment  is  this:  "A  contract  in 
futuro,  as,  I  will  marry  you,  etc.,  may  be  enforced  in  the  spiritual 
court,  but  such  contract  either  party  may  release ;  also,  if  either 
party  marry  another  person,  such  second  marriage  dissolves  the 
contract."  This  citation,  so  far  from  supporting  the  proposition 
of  Bouvier,  goes  only  to  show  the  correctness  of  the  distim'tioii 
above  mentioned,  to  wit,  that  such  a  contract  is  no  marriage,  but 
it  is  only  a  contract  which  might,  at  one  time  in  England,  have 
been  enforced  in  the  spiritual  courts  and  for  a  breach  of  whu-h 
the  law  now  gives  a  remedy  in  damages. 

Blackstone,  1  Comm.  439,  says:  "Any  contract  made  per 
verba  de  praesenti,  or  in  words  of  the  present  tense,  and  in  the 
case  of  cohabitation,  per  verba  de  futuro,  also,  between  persons 
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able  to  contract,  was,  before  the  late  act,  deemed  a  valid  mar- 
riage to  many  purposes;  and  the  parties  might  be  compelled  in 
the  spiritual  courts  to  celebrate  it  in  facie  ecclesiae."  What  these 
"many  purposes"  for  which  a  marriage  per  verba  de  futuro  was 
valid,  were,  does  not  very  clearly  appear;  and,  whatever  they 
may  have  been,  it  seems  now  to  be  pretty  well  settled  that  they 
did  not  embrace  a  right  to  dower  on  the  part  of  the  wife,  nor  the 
right  to  administer  on  her  estate  or  to  her  property,  on  the  part 
of  the  husband,  nor  the  legitimacy  of  offspring,  nor  the  avoiding 
of  a  subsequent  marriage  pending  the  first.  2  Bright  on  Hus- 
band and  Wife,  397.  In  Jewell  v.  Jewell,  17  Peters,  213,  the 
Supreme  Court  of  the  United  States  was  equally  divided  on  this 
question ;  and  the  remarks  of  the  court  in  Patton  v.  Philadelphia 
and  New  Orleans,  1  La.  Ann.  Eep.  98,  are  obiter. 

We  have  been  cited  to  no  case,  and  we  can  find  none,  decided 
either  in  England  or  the  United  States,  to  which  such  a  mar- 
riage as  this  is  claimed  to  be  has  been  held  valid.  On  the  other 
hand,  the  well  considered  case  of  Cheney  v.  Arnold,  recently  de- 
cided unanimously  by  the  Court  of  Appeals  of  New  York,  15  N. 
Y.  (1  Smith),  345,  is  directly  in  point  against  it.  That  was  an 
action  for  the  recovery  of  real  estate  by  a  husband  in  right  of 
his  wife,  who  claimed  as  heir  to  her  deceased  father.  She  was 
the  fruit  of  a  cohabitation  following  a  contract  to  marry  per 
verba  de  futuro.  It  was  a  question  of  legitimacy  only.  The  court, 
after  a  somewhat  elaborate  review  of  the  whole  subject,  disap- 
proved of  the  dictum  of  Cowen,  J.,  in  Starr  v.  Peck,  before  cited, 
and  held  such  contract  to  be  no  marriage  in  fact  or  at  common 
law. 

The  Queen  v.  Millis,  10  Clark  &  Finnelly,  534,  was  a  case  in  the 
House  of  Lords,  in  error  to  the  Court  of  Queen's  Bench  in  Ire- 
land. The  case  arose  upon  a  prosecution  against  Millis  for  big- 
amy, he  having  been  married  in  Ireland  per  verba  de  praesenti, 
by  a  Presbyterian  minister  according  to  the  form  of  that  church, 
and,  leaving  the  first,  married  another  woman  in  England,  in 
the  face  of  the  church.  The  case  turned  upon  the  question,  which 
was  formally  put  by  the  House  of  Lords  to  the  judges  of  West- 
minster Hall,  for  their  opinion,  whether  the  first  marriage  was 
valid  as  a  marriage  at  common  law.  The  judges,  not  having 
seats  in  the  House  of  Lords,  through  C.  J.  Tindal,  of  the  Com- 
mon Pleas,  gave  a  unanimous  opinion  against  the  validity  of  the 
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first  marriage.  In  this  the  law  lords,  Lyndhurst,  Cottonhani,  and 
Abinger,  concurred.  Brougham,  Campbell,  and  Dcuham,  wen- 
the  other  way.  C.  J.  Tindal,  and  the  six  law  lords  above  nameil, 
all  delivered  elaborate  opinions,  indicating  much  care  and  anti- 
quarian research;  and  judgment  was  given  against  the  validity 
of  the  first  marriage.  But,  while  the  opinion  of  the  eminent  ju- 
rists of  the  kingdom  was  thus  nearly  balanced  as  to  the  validity, 
at  common  law,  of  a  marriage  by  words  of  present  contract,  and 
not  in  the  face  of  the  church,  there  seems  to  have  been  no  dif- 
ference of  opinion  among  them  as  to  the  invalidity  of  a  mar- 
riage per  verba  de  futuro,  though  followed  by  cohabitation.  All 
of  them  are  careful  to  distinguish  the  case  before  them  from  such 
a  ease,  and  either  tacitly  or  expressly  to  admit  the  invalidity  of 
the  latter.  And  all  of  them,  except  Lord  Brougham,  admit  that 
a  marriage  not  celebrated  in  the  face  of  the  church,  whatever  else 
it  may  have  been  good  for,  did  not  carry  with  it  the  incident  of 
dower.  And  the  state  of  the  law,  as  now  understood  in  England, 
may  be  summed  up  as  we  find  it  in  Kerr's  Blackstone,  458 :  "Any 
contract  made  per  verba  de  praesenti,  or  in  words  of  the  present 
tense,  and  in  the  case  of  cohabitation,  per  verba  de  futuro,  also, 
between  parties  able  to  contract,  was,  before  the  statute  of 
George  II,  so  far  a  valid  marriage,  that  the  parties  might  be 
compelled  in  the  spiritual  courts  to  celebrate  it  in  facie  ccclcsiae. 
But  these  verbal  contracts  are  now  of  no  force  to  compel  a  future 
marriage;  their  only  operation  being  to  give  the  party  who  is 
willing  to  perform  his  promise  a  right  of  civil  action  against  the 
one  who  refuses  to  do  so. ' ' 

Finding  ourselves,  then,  compelled  by  no  preponderating  force 
of  authority  to  the  adoption  of  a  doctrine  so  loose  as  that  which 
would  be  necessary  to  sustain  the  marriage  claimed  to  exist  in 
this  case,  we  are  unwilling  to  do  so.  It  seems  to  us  that  grave 
considerations  of  public  policy  forbid  it;  but  it  would  be  alien 
to  the  customs  and  ideas  of  our  people,  and  would  shock  their 
sense  of  propriety  and  decency.  That  it  would  tend  to  weaken 
the  public  estimate  of  the  sanctity  of  the  marriage  relation;  to 
obscure  the  certainty  of  the  rights  of  inheritance ;  would  be  open- 
ing a  door  to  false  pretenses  of  marriage,  and  to  the  imposition 
upon  estates  of  supposititious  heirs;  and  would  place  honest,  CJod- 
ordained  matrimony  and  mere  meretricious  cohabitations  too 
nearly  on  a  level  with  each  other. 
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We  are  of  opinion  that  the  decree  of  the  District  Court  ought 
to  be  reversed,  and  the  original  bill  dismissed. 
Judgment  accordingly.* 


*  "We  are  of  opinion  that  a  mere  executory  agreement  to  marry  does 
not  become  consummated  by  copulation  unless  the  parties  so  intend. 
It  is  indispensable  to  marriage,  whether  under  the  statute  or  at  com- 
mon law,  that  the  parties  consent  to  be  husband  and  wife  presently, 
and  though  cohabitation  following  an  engagement  is  evidence  of  such 
consent,  it  is  not  conclusive,  but  only  prima  facie  evidence  of  it,  and 
as  such  open  to  rebuttal  by  counter  proof.  1  Bishop  on  Marriage  and 
Divorce,  sees.  253,  254;  Forbes  v.  Countess  of  Strathmore,  Ferg.  113; 
The  Queen  v.  Millis,  10  CI.  &  Fin.  534,  782;  Robertson  v.  The  State, 
42  Ala.  509;  Port  v.  Port,  70  111.  484.  See,  also,  Cheney  v.  Arnold,  15 
N.  Y.  345;  Duncan  v.  Duncan,  10  Ohio  St.  181,  and  Mr.  Bishop's  criti- 
cisms on  them  in  1  Bishop  on  Marriage  and  Divorce,  sees.  255-258.  In 
the  case  at  bar,  we  think  the  evidence  shows  that  the  parties  after 
their  engagement  were  all  along  looking  forward  to  a  formal  ceremony 
to  make  them  husband  and  wife,  and  never  agreed  or  consented  to  be- 
come such  without  it."— Durfee,  C.  J.,  in  Peck  v.  Peck,  12  R.  I.  488-9. 


CHAPTER  II. 

OF  THE  STATUS  OF  MARRIAGE,* 
Right  of  the  Husband  to  Choose  the  DomiciL 

HAIR  V.  HAIR. 
10  Rich.  Eq.  (S.  Car.)  163.    1858. 

Per  Dargan,  Chancellor,     .     .     . 

The  question  is,  whether  the  plaintiff  has  made  out  a  case  of 
desertion.  That  the  defendant  left  her  and  removed  to  another 
State,  is  beyond  controversy,  and  not  denied.  But  did  he  leave 
her  in  an  unjustifiable  manner?  Her  own  declarations  in  her  bill 
show  that  he  most  earnestly  solicited  her  for  years,  to  accompany 
him.  His  solicitations  amounted  to  importunity.  At  length,  upon 
her  persistent,  I  may  well  say,  obstinate  refusal,  he  went  alone — 
without  his  wife  and  child.  Certainly  the  husband,  by  our  laws, 
is  lord  of  his  own  household,  and  sole  arbiter  on  the  question 
as  to  where  himself  and  family  shall  reside.  But  she  complains 
that  before  the  marriage  he  entered  into  a  solemn  engagement, 
without  which,  the  marriage  would  never  have  been  solemnized 
that  he  would  not  take  her  away  from  the  immediate  neighbor- 
hood of  her  mother  without  her  consent.  This  promise,  she  says, 
was  also  made  to  her  mother,  without  which,  her  assent  would 
have  been  withheld.  The  defendant,  in  his  answer,  denies  these 
allegations.  But  the  evidence  brings  the  charges  home  to  him. 
My  opinion  is  that  he  made  the  promises  in  the  manner  charged 
in  the  bill.  But  they  created  a  moral  obligation  only.  It  may 
be  conceded  to  be  very  dishonorable  in  him  to  commit  a  breach 
of  the  promises  he  made,  in  order  to  obtain  the  hand  of  his  wife 
in  marriage,  and  the  consent  of  her  friends  to  that  union,  and 
probably  by  those  promises  induced  them  to  waive  a  settlement 
of  her  property.  Such  a  promise  is  a  nullity.  The  contract  of 
matrimony  has  its  well  understood  and  its  well  defined  legal  du- 
ties, relations  and  obligations,  and  it  is  not  competent  for  the 

*  See   Sees.  301-328,  Vol.  3,  Cyclopedia  of  Law. 
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parties  to  interpolate  into  the  marriage  compact  any  condition 
in  abridgment  of  the  husband 's  lawful  authority  over  her  person, 
or  his  claim  to  her  obedience.  This  fact,  though  proven,  is  not 
to  be  taken  into  consideration  in  determining  the  question, 
whether  the  plaintiff  is  entitled  to  the  relief  which  she  seeks.  It 
is  not  a  sufficient  and  distinct  ground  of  itself  for  alimony,  nor 
is  it  entitled  to  be  thrown  into  the  scale  as  a  make-weight,  in  aid 
of  other  grounds  more  legitimately  taken,  but  not  sufficiently 
made  out  by  the  proof. 

Stripped  of  all  extraneous  matters,  the  simple  question  is,  did 
the  defendant  desert  his  wife,  the  plaintiff?  It  must  be  a  legal 
desertion.  It  is  not  every  withdrawal  of  himself  by  the  husband 
from  the  society  of  the  wife  that  constitutes  desertion  in  legal 
contemplation.  The  conduct  of  the  wife  must  be  blameless.  If 
she  elopes,  or  commits  adultery,  or  violates  or  omits  to  discharge 
any  of  the  important  hymeneal  obligations  which  she  has  as- 
sumed upon  herself,  the  husband  may  abandon  her  without  pro- 
viding for  her  support ;  and  this  court  would  sustain  him  in  such 
a  course  of  conduct. 

The  husband  has  the  right,  without  the  consent  of  the  wife,  to 
establish  his  domicil  in  any  part  of  the  world,  and  it  is  the  legal 
duty  of  the  ivife  to  follow  his  fortunes,  wheresoever  he  may  go. 
The  defendant,  in  the  exercise  of  his  undoubted  prerogative,  had 
determined  to  make  his  domicil  in  the  Parish  of  Bienville,  in  the 
State  of  Louisiana,  and  wished  his  wife  to  accompany  him.  She, 
preferring  the  society  of  her  mother  and  her  relatives,  refused  to 
go — in  opposition  to  his  wishes,  his  importunate  solicitations,  his 
earnest  entreaties.  Considering  the  relative  duties  and  obliga- 
tions of  husband  and  wife,  as  defined  by  the  law,  who,  under 
these  circumstances,  is  guilty  of  desertion?    The  wife,  assuredly. 

What  I  have  said  would  constitute  a  sufficient  ground  for  re- 
fusing the  prayer  of  the  bill.  Yet,  there  is  another  additional  and 
sufficient  ground  of  defence  on  the  part  of  the  husband.  Within 
a  very  short  period  after  the  filing  of  the  bill,  he  returned  to  the 
State,  for  the  purpose,  I  must  believe,  of  inviting  his  wife  to  his 
new  home,  which  he  had  established  in  the  west.  He  twice  vis- 
ited her  for  this  purpose.  To  thoye  invitations,  she  gave  a  stern, 
angry,  and  insulting  refusal.  To  the  court,  in  his  answer,  he 
renews  these  overtures,  and  offers  to  receive  his  wife  in  his  new 
home,  and  to  treat  her  with  conjugal  affection  and  tenderness. 
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Under  these  circumstances  the  court  could  not  give  alimony,  even 
if  he  was  wrong  in  the  beginning.  Though  alimony  lias  been 
decreed,  if  the  husband  makes  a  bona  fide  offer  to  take  back  the 
wife  whom  he  has  deserted,  and  to  treat  her  with  conjugal  kind- 
ness and  affection,  and  the  wife  refuses,  on  application  by  the 
husband,  the  court  will,  if  satisfied  of  the  sincerity  of  the  hus- 
band's offers,  rescind  the  decree  for  alimony.     .     . 

It  is  ordered  and  decreed,  that  the  circuit  decree  be  reversed, 
and  that  the  bill  be  dismissed. 


Common  Law  Doctrine  of  Unity  of  Husband  and  Wife  Modified 
by  Modem  Statutes. 

WELLS  V.  CAYWOOD. 

3  Colo.  487.     1877. 

Appeal  from  the  District  Court  of  Boulder  County. 

Ejectment.  The  plaintiff  below  had  judgment.  The  facts  are 
sufficiently  stated  in  the  opinion. 

Thatcher,  C.  J.  This  was  an  action  of  ejectment  brought  by 
the  appellee  against  the  appellant  in  the  court  below.  On  the 
11th  day  of  August,  1873,  Albert  W.  Benson  being  at  the  time 
the  owner  in  fee  of  the  premises  in  dispute,  made  a  promissory 
note  for  the  sum  of  $250,  payable  to  Catherine  D.  Caywood,  the 
wife  of  William  W.  Caywood,  two  years  after  the  date  thereof. 
On  the  same  date,  to  secure  the  payment  of  this  note,  :Mr.  Ben- 
son conveyed  to  William  W.  Caywood,  as  trustee,  the  disputed 
premises,  with  power  to  sell  and  dispose  of  the  same  at  public 
auction  in  the  manner  prescribed  in  said  deed  of  trust,  in  case 
the  grantor  therein  should  make  default  in  the  payment  of  the 
promissory  note,  or  any  part  thereof,  or  the  interest  thereon,  and 
to  make,  execute  and  deliver  to  the  purchaser,  at  such  sale,  a  good 
and  sufficient  deed  of  conveyance  for  the  premises  sold.  After 
the  maturity  of  the  note,  Mr.  Benson  having  made  default  in  its 
payment,  the  trustee  advertised  and  sold  and  conveyed  the  prem- 
ises to  Mrs.  Caywood,  the  then  holder  of  the  note.    The  deed  of 
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trust  aud  the  note  were  offered  and  read  in  evidence  without 
objection.  To  the  admission  of  the  trustee's  deed  from  Mr.  to 
Mrs.  Caywood,  counsel  for  defendant  in  the  lower  court  objected, 
on  the  sole  ground  that  it  was  a  deed  executed  by  a  husband  to 
his  wife.  This  objection  was  overruled,  the  deed  admitted  in  evi- 
dence and  an  exception  taken.  The  admission  of  the  deed  in 
evidence  is  assigned  for  error. 

This  brings  us  to  the  consideration  of  the  question  of  the  rela- 
tion of  husband  and  wife  under  the  laws  of  this  state,  with  re- 
spect to  the  independent  acquisition,  enjoyment  and  disposition 
of  property.  The  general  tendency  of  legislation  in  this  country 
has  been  to  make  husband  and  wife  equal  in  all  respects  in  the 
eye  of  the  law,  to  secure  to  each,  untrammeled  by  the  other,  the 
full  and  free  enjoyment  of  his  or  her  proprietary  rights,  and 
to  confer  upon  each  the  absolute  dominion  over  the  property 
owned  by  them  respectively.  The  legislation  of  our  own  State 
upon  this  subject,  although  yet  somewhat  crude  and  imperfect, 
has  doubtless  been  animated  by  a  growing  sense  of  the  unjustly 
subordinate  position  assigned  to  married  women  by  the  common 
law,  whose  asperities  are  gradually  softening  and  yielding  to  the 
demands  of  this  enlightened  and  progressive  age.  The  benignant 
principles  of  the  civil  law  are  being  slowly  but  surely  grafted 
into  our  system  of  jurisprudence.  "In  the  civil  law,"  says  Sir 
William  Blackstone  (1  Blaekstone's  Com.  [Cooley]  444),  "hus- 
band and  wife  are  considered  as  two  distinct  persons,  and  may 
have  separate  estates,  contracts,  debts  and  injuries,  and,  there- 
fore, in  our  ecclesiastical  courts,  a  woman  may  sue  and  be  sued 
without  her  husband. ' ' 

The  courts,  which  have  ever  been  conservative,  and  which  have 
always  been  inclined  to  check,  with  an  unsparing  hand,  any  at- 
tempted departure  from  the  principles  of  the  body  of  our  law, 
v,'hich  were  borrowed  from  England,  in  the  states  which  were  the 
first  to  pass  enactments  for  the  enlargement  of  the  rights  of  mar- 
ried women,  regarding  such  enactments  as  a  violent  innovation 
upon  the  common  law,  construed  them  in  a  spirit  so  narrow  and 
illiberal  as  to  almost  entirely  defeat  the  intention  of  the  law- 
makers ;  but  generally  with  a  promptness  that  left  little  room  for 
doubt,  a  succeeding  Legislature  would  reassert,  in  a  more  un- 
equivocal form,  the  same  principles,  which  the  courts  had  before 
ahnost  expounded  out  of  existence.     To  understand  the  marked 
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changes  which  our  own  legislation  has  wrought  in  this  respect, 
it  is  necessary  that  we  should  consider  some  of  the  disabling  inci- 
dents and  burdens  attendant  upon  coverture  at  common  law. 
Ai  common  law  the  husband  and  wife  are  one  person,  and  as 
to  every  contract,  there  must  he  two  parties,  it  followed  thai  tluy 
cotdd  enter  into  no  contract  with  each  other.  "The  very  being 
or  legal  existence  of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  is  incorporated  and  consolidated  into  that  of  the 
Jiusband,  under  whose  wing,  protection  and  cover,  she  performs 
every  thing."  "Upon  the  principle  of  an  union  of  person  in 
husband  and  wife  depend  almost  all  the  legal  rights,  duties  and 
disabilities  that  either  of  them  acquire  by  marriage."  1  Cooley's 
Blackstone,  442. 

All  the  personal  estate,  as  money,  goods,  cattle,  household  fur- 
niture, etc.,  that  were  the  property  and  in  possession  of  the  wife 
at  the  time  of  the  marriage,  are  actually  vested  in  the  husband, 
so  that  of  these  he  might  make  any  disposition  in  his  life-time, 
without  her  consent,  or  might  by  will  devise  them,  and  they 
would,  without  any  such  disposition,  go  to  the  executors  or  ad- 
ministrators of  the  husband  and  not  to  the  wife,  though  she  sur- 
vive him.  Debts  due  to  the  wife  are  so  far  vested  in  the  husband 
that  he  may,  by  suit,  reduce  them  to  possession.  (2  Bacon's 
Abridgment,  21.)  The  rents  and  profits  of  her  land  during  cov- 
erture belonged  to  the  husband. 

The  law  wrested  from  the  wife  both  her  personal  estate  and 
the  profits  of  her  realty,  however  much  it  might  be  against  her 
will,  and  made  them  liable  for  his  debts. 

An  improvident  husband  had  it  in  his  power  to  impoverish 
the  wife  by  dissipating  her  personal  estate,  and  the  profits  of  her 
realty  over  which  she,  under  the  law,  by  reason  of  the  coverture, 
had  no  control. 

The  wife  in  Colorado  is  the  wife  under  our  statutes,  and  not 
the  wife  at  common  law,  and  by  our  statutes  must  her  rights 
be  determined,  the  common  law  affecting  her  rights,  as  we  shall 
presently  see,  having  been  swept  away. 

By  our  laws  it  was  decided  that  the  property,  real  and  per- 
sonal, which  any  woman  may  own  at  the  time  of  her  marriage, 
and  the  rents,  issues,  profits  and  proceeds  thereof,  and  any  real, 
personal  or  mixed  property  that  shall  come  to  her  by  descent, 
devise  or  bequest,  or  by  the  gift  of  any  person  except  her  bus- 
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band,  shall  remain  her  sole  and  separate  property,  notwithstand- 
ing her  marriage,  and  not  be  subject  to  the  disposal  of  her  hus- 
band or  liable  for  his  debts.    R.  S.  1868,  p.  454. 

The  Legislature,  however,  being  reluctant  to  allow  a  married 
woman  the  absolute  dominion  over  her  own  real  property,  further 
provided  that  she  could  only  convey  her  estate  in  lands  by  unit- 
ing with  her  husband  in  any  conveyance  thereof,  and  acknowl- 
edging the  same  separate  and  apart  from  her  husband.  R.  S, 
1868,  p.  Ill,  §  17. 

It  was  not  to  be  expected  that  our  laws  would  long  be  permit- 
ted to  remain  in  this  anomalous  and  incongruous  condition,  de- 
claring in  one  section  that  the  wife 's  real  property  should  remain 
her  separate  estate,  not  subject  to  disposal  by  her  husband,  and  in 
another  that  she  could  not  convey  it  without  the  consent  of  her 
husband,  which  is  necessarily  implied  by  his  uniting  in  a  deed 
with  her. 

By  ''an  act  concerning  married  women,"  approved  February 
12,  1874,  it  is  provided  in  section  1,  that  any  woman,  while  mar- 
ried, may  bargain,  sell  and  convey  real  and  personal  property, 
and  enter  into  any  contract  in  reference  to  the  same,  as  if  she 
were  sole.  Section  2  provides  that  she  may  sue  and  be  sued,  in 
all  matters  the  same  as  if  she  were  sole.  Section  3  provides  that 
she  may  contract  debts  in  her  own  name,  and  upon  her  own 
credit,  and  may  execute  promissory  notes,  bonds  and  bills  of  ex- 
change, and  other  instruments  in  writing,  and  may  enter  into 
any  contract  the  same  as  if  she  were  sole.  Section  4  repeals  sec- 
tion 17  of  chapter  17  of  the  Revised  Statutes,  which  required 
the  husband  to  unite  with  the  wife  in  conveying  her  separate 
estate.  This  is,  essentially,  an  enabling  statute,  and  as  such 
must  be  liberally  construed  to  effectuate  the  purpose  of  its  enact- 
ment. It  confers,  in  terms,  enlarged  rights  and  powers  upon 
married  women.  In  contemplation  of  this  statute,  whatever  may 
be  the  actual  fact,  a  femme  covert  is  no  longer  suh  potestate  viri 
in  respect  to  the  acquisition,  enjoyment  and  disposition  of  real 
and  personal  property.  This  statute  asserts  her  individuality, 
and  emancipates  her,  in  the  respects  within  its  purview,  from  the 
condition  of  thraldom  in  which  she  was  placed  by  the  common 
law.  The  legal  theoretical  unity  of  husband  and  wife  is  severed 
so  far  as  is  necessary  to  carry  out  the  declared  will  of  the  law- 
making power.    With  her  own  property  she,  as  any  other  indi- 
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vidual  who  is  sui  juris,  can  do  what  she  will,  without  reference 
to  any  restraints  or  disabilities  of  coverture.  Whatever  inci- 
dents, privileges  and  profits  attach  to  the  dominion  of  property 
when  exercised  by  others,  attach  to  it  in  her  hands.  Before  this 
statute  her  right  to  convey  was  not  untrammeled,  but  now  it  is 
absolute  without  any  qualification  or  limitation  as  to  who  shall 
be  the  grantee.  Husband  and  wife  are  made  strangers  to  each 
other's  estates.  There  are  no  words  in  the  act  that  prohibit  her 
from  making  a  conveyance  directly  to  her  husband,  and  it  is  not 
within  the  province  of  the  court  to  supply  them. 

When  a  right  is  conferred  on  an  individual,  the  court  cannot 
without  transcending  its  legitimate  functions,  hamper  its  exercise 
by  imposing  limitations  and  restrictions  not  found  in  the  act  con- 
ferring it.  Were  we  to  construe  this  enabling  statute  so  as  to  de- 
prive the  wife  of  the  right  to  elect  to  whom  she  will  convey  her 
property,  we  would,  it  is  believed,  thwart  the  legislative  will 
whose  wisdom  we,  as  a  court,  are  not  permitted  to  question.  The 
disability  of  husband  and  wife  to  contract  with  and  convey  to 
each  other  was,  at  common  laiv,  correlated  and  founded  mainly 
upon  the  same  principle,  viz.:  the  unity  of  haron  and  femme.  The 
removal  in  respect  to  the  wife,  of  a  disability  that  is  mutual  and 
springing  from  the  same  source,  removes  it  also  as  to  the  hus- 
band. 

The  reason,  which  is  the  spirit  and  soul  of  the  law,  cannot 
apply  to  the  husband  as  it  no  longer  applies  to  the  wife.  If  she 
may  convey  to  the  husband,  the  husband  may  convey  to  the  wife. 
Allen  V.  Hooper,  50  Me.  371 ;  Stone  v.  Gazzen,  46  Ala.  269 ;  Bur- 
deno  V.  Ampeise,  14  Mich.  91 ;  Patten  v.  Patten,  75  111.  443. 

Perhaps  the  right  of  the  husband  when  acting  in  a  represen- 
tative capacity  wi  autre  droit  to  make  a  deed  to  his  wife  might 
be  supported  at  common  law.  Co.  Litt.  112  a,  187  b;  Com.  Di- 
gest, Baron  arid  Femme,  D.  1.  This  doctrine,  however,  is  re- 
pudiated in  New  York  (Leitch  v.  Wells,  48  Barb.  654),  but  sanc- 
tioned in  Pennsylvania.    Dundas'  Appeal,  64  Pa.  332. 

We,  however,  rest  our  decision,  not  upon  this  mooted  doctrine, 
but  broadly  upon  the  statute,  under  which  a  husband,  when 
acting  not  in  a  representative  capacity,  but  in  his  own  right,  has, 
as  we  have  seen,  the  right  to  convey  directly  to  the  wife. 

But  it  may  be  urged  that  if  not  by  reason  of  the  disability  of 
coverture,  then  by  reason  of  the  peculiarly  intimate  relation  of 
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husband  and  wife,  and  the  consequent  opportunity  to  commit 
and  conceal  fraud,  the  same  principle  that  prohibits  a  trustee 
from  executing  a  trust  in  favor  of  himself,  also  prohibits  him 
from  executing  it  in  favor  of  his  wife.  This  position  is  not  with- 
out force.  Dundas'  Appeal,  64  Pa.  332.  It  must,  however,  be 
borne  in  mind,  that  it  is  only  in  the  absence  of  an  express  or  a 
clearly  implied  agreement  that  the  law,  suspicious  of  fraud  and 
collusion  where  a  fiduciary  relation  exists,  will  not  permit  a  trus- 
tee to  become  either  directly  or  indirectly  a  purchaser  at  his  own 
sale ;  but  where  the  right  to  purchase  is  conferred  in  clear  terms 
by  the  instrument  appointing  him,  or  where,  as  in  the  case  before 
us,  the  wife  as  the  holder  of  the  note  is  in  unmistakable  language 
authorized  to  buy  at  the  trustees'  sale,  the  law  interposes  no 
impediment  to  the  validity  of  a  sale  so  made.  Perry  on  Trust, 
602,  V;  Dundas'  Appeal,  case  cited  supra,  is  precisely  in  point. 

The  evidence  of  Eugene  Wilder,  one  of  the  proprietors  and 
publishers  of  the  Boulder  County  News  (which  was  received 
without  objection)  sufficiently  proves  the  due  publication  of  the 
trustees'  notice  of  sale,  if  the  proof  of  that  fact  was  necessary 
to  entitle  the  plaintiff  to  offer  his  deed  in  evidence. 

In  our  view,  in  order  to  entitle  a  purchaser  at  a  trustees'  sale 
to  maintain  ejectment,  it  does  not  devolve  upon  him  to  show  that 
his  grantor  (the  trustee)  had  complied  with  the  conditions  pre- 
scribed in  the  deed  of  trust.  Reese  v.  Allen,  5  Gilm,  241 ;  Gra- 
ham V.  Anderson,  42  111.  515;  Taylor  v.  King,  6  Munf.  (Va.) 
35S ;  Harris  v.  Harris,  id.  367. 

In  Dawson  v.  Hayden,  67  111.  52,  it  was  held,  if  a  trustee  under 
a  power  in  a  deed  of  trust  makes  a  conveyance  of  the  premises 
without  complying  with  the  provision  in  the  deed  of  trust  requir- 
ing publication  of  sale  for  a  specified  period,  the  estate  will  never- 
theless pass  to  the  purchaser,  and  the  deed  to  him  cannot  be  im- 
peached on  that  ground  by  a  defendant  in  ejectment.  It  is  a 
proper  subject  of  inquiry  in  a  court  of  equity.  A  legal,  though  a 
defeasible,  title  was  by  the  trust  deed  vested  in  Mr.  Caywood. 
Perry  on  Trusts,  §  602,  and  cases  cited. 

By  the  deed  executed  by  Mr.  Caywood  to  his  wife,  although 
inartificially  drawn,  the  legal  title  passed  to  the  purchaser  and 
became  absolute  in  a  court  of  law.  That  it  should  so  pass  was 
the  evident  intent  of  the  grantor  therein. 

The  deed  purports  on  its  face  to  have  been  made  for  the  sole 
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purpose  of  excuting  the  trust.    To  give  it  any  other  constructi<m 
would  be  to  defeat  the  manifest  purpose  of  its  execution. 

As  when  the  plaintiff  rested  she  had  shown  by  her  deeds  that 
the  legal  title  to  the  premises  in  dispute  was  in  her,  the  motion 
for  a  nonsuit  was  properly  denied. 


Right   to  Society  of   Spouse.     Wife  May  Maintain  Suit  for  Dameiges  for 
Alienation  of   Husband's  Affections. 

WARREN  V.  WARREN. 
89  Mich.  123.    1891. 

Error  to  Van  Buren.  (Buck,  J.)  Submitted  on  briefs  June 
19,  1891.    Decided  December  21,  1891. 

Case.  Plaintiff  brings  error.  Reversed.  The  facts  are  stated 
in  the  opinion. 

Morse,  J.  The  plaintiff  brings  suit,  alleging  that  the  de- 
fendants have  wrongfully  combined  together  and  alienated  the 
affections  of  her  husband,  George  L.  Warren,  from  her,  and 
caused  him  to  desert  and  abandon  her,  and  she  claims  damages 
therefor.  The  Court  below  held  that  a  married  woman  in  this 
State  cannot  maintain  an  action  of  this  kind.  The  correctness 
of  this  holding  is  the  only  question  to  be  determined. 

In  Mitchell  v.  Mitchell,  49  Mich.  68,  by  an  equal  division  of 
this  Court,  the  judgment  of  the  Court  below  against  the  wife 
was  affirmed.  In  that  case  it  appears  that  the  husband  was  a 
minor  when  married.  No  opinions  were  filed  in  the  case,  and  we 
are  therefore  not  informed  as  to  the  reasons  for  such  affirmance. 
I  shall  not  consider  the  case  as  an  adjudication  of  the  important 
question  here  presented,  but  shall  examine  it  as  if  it  were  a  new 
question  before  this  Court.  It  seems  from  the  brief  of  counsel 
in  :\ritchell  v.  ilitchell,  supra,  that  the  question  of  the  minority 
of  the  husband,  and  the  right  of  his  father,  who  was  the  defend- 
ant, to  his  services  and  society,  was  made  a  prominent  point  in 
the  defense  of  the  suit,  and  this  may  have  been  the  controlling 
reason  of  the  decision.  No  such  question  is  in  this  case.  The 
right  of  a  wife  to  recover  damages  for  the  alienation  of  her  hus- 
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band's  affections,  and  the  consequent  loss  of  his  society,  assist- 
ance, and  support,  under  the  laws  of  this  State,  is  the  naked  issue 
involved  here.  I  have  no  hesitation  in  holding  that  she  has  such 
right.  I  do  not  think  it  material  whether  or  not  ;>he  had  this  right 
under  the  common  law.  In  the  adjudicated  cases  there  is  a  differ- 
ence of  opinion  as  to  her  common-law  right,  some  of  the  courts 
holding  that  ' '  as  the  wife  had  no  right  of  property  in  any  dam- 
ages recovered  on  her  account,  for  any  cause,  neither  could  she 
have  any  right  of  action  to  recover  them."    Duffies  v.  Duffies, 

76  Wis.  45  N.  W.  Rep.  523 ;  Westlake  v.  Westlake,  34  Ohio  St. 
621 ;  Doe  V.  Eoe,  82  Me.  503,  20  Atl.  Rep.  83 ;  Logan  v.  Logan, 

77  Ind.  558 ;  Mehroff  v.  Mehi-off,  26  Fed.  Rep.  13. 

In  New  York  it  is  held  that  it  was  considered  at  the  common 
law  that  the  damages  for  personal  injuries  belonged  to  her,  as 
the  husband  could  not  sue  without  joining  his  wife.  If  the  dam- 
ages were  recovered  before  the  death  of  the  husband,  the  money 
so  collected  became  his  property ;  but,  if  he  died  before  the  suit 
was  determined,  the  right  of  action  survived  to  the  wife,  and  the 
damages  recovered  belonged  to  her.  From  this  it  is  deduced  that 
the  right  of  action  belonged  to  her.  Bennett  v.  Bennett,  116  N. 
Y.  584,  23  N.  E.  Rep.  17. 

LTnder  the  statutes  of  this  State  relative  to  the  rights  of  mar- 
ried women,  and  the  decisions  of  our  owa.  courts  in  relation 
thereto,  the  right  of  the  wife  to  bring  this  action,  as  well  all  other 
suits  to  redress  her  personal  wrongs,  seems  to  me  to  be  perfectly 
clear.    The  statutes  provide : 

''That  the  real  and  personal  estate  of  every  female,  acquired 
before  marriage,  and  all  property,  real  and  personal,  to  which 
she  may  afterwards  become  entitled  by  gift,  grant,  inheritance, 
devise,  or  in  any  other  manner,  shall  be  and  remain  the  estate 
and  property  of  such  female,  and  shall  not  be  liable  for  the  debts, 
obligations,  and  engagements  of  her  husband,  and  may  be  con- 
tracted, sold,  transferred,  mortgaged,  conveyed,  devised,  or  be- 
queathed by  her,  in  the  same  manner  and  with  the  like  effect  as 
if  she  were  unmarried. ' '    Hovv\  Stat.  §  6295. 

''Actions  may  be  brought  by  and  against  a  married  woman 
in  relation  to  her  sole  property,  in  the  same  manner  as  if  she  were 
unmarried ;  and  in  cases  where  the  property  of  the  husband  can- 
not be  sold,  mortgaged,  or  otherwise  incumbered  without  the 
consent  of  his  wife,  to  be  given  in  the  manner  prescribed  by  law, 
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or  when  his  property  is  exempted  by  law  from  sale  on  execution 
or  other  final  process  issued  from  any  court  against  him,  his  wife 
may  bring  an  action  in  her  own  name,  with  the  like  effect  as  in 
cases  of  actions  in  relation  to  her  sole  property  as  aforesaid." 
How.  Stat.  §  6297. 

Under  these  statutes  it  has  been  held  that  a  wife  is  entitled 
to  and  may  sue  for  and  recover  in  her  own  name  damages  for 
her  personal  injuries  and  suffering  from  assault  and  battery, 
Berger  v.  Jacobs,  21  Mich.  215 ;  Hyatt  v.  Adams,  16  Id.  180,  198 ; 
and  for  injuries  to  her  person  through  the  negligence  of  another, 
Mich.  Cent.  R.  R.  Co.  v.  Coleman,  28  Mich.  440 ;  also  for  slander, 
Leonard  v.  Pope,  27  Llich.  145.  If  the  damages  in  such  cases 
are  her  individual  property,  as  expressly  held  in  Berger  v. 
Jacobs,  I  cannot  see  why,  in  reason  and  on  principle,  the  damages 
arising  from  the  loss  of  the  society  and  support  of  her  husband 
are  not  also  her  individual  property.  Surely  the  support  and 
maintenance  which  she  is  entitled  to  from  her  husband,  and  which 
she  loses  by  his  abandonment,  is  capable  of  ready  and  accurate 
measurement  in  dollars  and  cents,  and  can  be  said  to  be  a  prop- 
erty right,  which  she  has  lost  by  the  wi'ongful  interference  of 
the  defendants.  The  loss  of  the  society  of  the  husband,  and  her 
mental  anguish  and  suffering,  are  not  so  easily  ascertained  when 
compensation  is  sought,  and  to  be  gauged  by  a  money  standard; 
but  damages  for  such  anguish  and  suffering  are  given,  as  best 
the  jury  can,  and  are  permissible  in  most  actions  of  tort. 

Under  the  civil  damage  law,  which  gives  a  right  of  action 
to  the  wife  who  has  been  injured  "in  person,  property,  means  of 
support,  or  otherwise"  by  any  intoxicated  person,  it  has  been 
held  in  this  State  that  she  might  recover  damages  for  being 
excluded  from  society  by  reason  of  her  husband's  intoxication, 
and  for  her  mental  suffering  on  account  of  such  drunkenness. 
Friend  v.  Dunks,  37  Mich.  25. 

There  has  never  been  any  reason  urged  against  the  right  of 
the  husband  to  sue  for  the  loss  of  the  consortium  of  his  wife. 
And  if,  as  sho^vn,  the  wife  is  now,  under  either  the  liberal  letter 
or  spirit  of  our  marriage  laws,  entitled,  as  of  her  own  property, 
to  the  damages  arising  from  her  personal  injuries— the  injuries 
to  her  body  or  mind— there  can  be  no  good  reason  why  she  can- 
not sue  for  and  recover  damages  for  the  loss  of  the  consortium 
of  her  husband  that  does  not  equally  and  as  well  apply  to  the 
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suit  of  the  husband  on  account  of  the  loss  of  her  society.  The 
wife  is  entitled  to  the  society,  protection,  and  support  of  her 
husband  as  certainly,  under  the  law,  and  by  moral  right,  as  he  is 
to  her  society  and  services  in  his  household. 

"These  reciprocal  rights  may  be  regarded  as  the  property 
of  the  respective  parties  in  the  broad  sense  of  the  word  'prop- 
erty,' which  includes  things  not  tangible  or  visible,  and  applies 
to  whatever  is  exclusively  one's  own."  Smith,  P.  J.,  in  Jaynes  v. 
Jaynes,  39  Hun,  40. 

This  is  given  to  her  by  the  marriage  relation;  it  is  her  prop- 
erty. As  is  well  said  in  Foot  v.  Card,  58  Conn.  1,  18  Atl.  Rep. 
1027: 

* '  The  right  of  the  husband  to  the  affections  and  society  of  the 
wife  has  ever  been  regarded  as  a  valuable  property  right,  and 
he  has  always  been  permitted  to  sue  for  the  loss  of  it.  Upon 
principle,  this  right  is  as  valuable  to  her  as  is  that  of  the  husband 
to  him." 

And  in  Seaver  v.  Adams  N.  H.,  19  Atl.  Rep.  776,  it  is  said: 

"As  in  natural  justice  no  reason  exists  why  the  right  of  the 
wife  to  maintain  an  action  against  the  seductress  of  her  husband 
should  not  be  co-extensive  with  his  right  of  action  against  her 
seducer,  nothing  but  imperative  necessity  should  justify  a  de- 
cision that  she  could  not  maintain  such  an  action. ' ' 

In  further  support  of  her  right  to  maintain  suit,  see  West- 
lake  V.  Westlake,  34  Ohio  St.  633 ;  Bennett  v.  Bennett,  116  N.  Y. 
584;  Jaynes  v.  Jaynes,  39  Hun,  40;  Warner  v.  Miller,  17  Abb. 
N.  C.  221 ;  Churchill  v.  Lewis,  Id.  226 ;  Mehrhoff  v.  Mehrhoff,  26 
Fed.  Rep.  13;  Bigelow,  Torts,  3d  ed.,  153;  Haynes  v.  Nowlin, 
Ind.,  29  N.  E.  Rep.  389;  Baker  v.  Baker,  16  Abb.  N.  C.  293 
Breiman  v.  Paasch,  7  Id.  249 ;  Bassett  v.  Bassett,  20  111.  App.  543 
Foot  V.  Card,  58  Conn.  1;  Seaver  v.  Adams,  19  Atl.  Rep.  776 
The  cases  holding  the  contrary  doctrine  are :  Doe  v.  Roe,  82  Me 
503 ;  Logan  v.  Logan,  77  Ind.  558,  since  overruled  by  Haynes  v 
Nowlin,  supra;  Duffies  v.  Duffies,  76  Wis.  374. 

The  last  case  is  principally  relied  upon  in  defendant's  brief. 
With  all  due  respect  to  that  court  and  the  learned  judge  who 
wrote  the  opinion,  I  cannot  ^recognize  the  reason  in  support 
of  the  decision  as  sound.  The  argument,  in  substance,  is  that  the 
wife  is  purer  and  better  than  the  husband,  and  governed  more  by 
principle,  and  she  seldom  violates  the  marriage  obligations;  that 
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she  is  more  domestic,  and  is  supposed  to  have  the  personal  care 
of  the  household;  that  her  duties  require  her  to  be  more  con- 
stantly at  home,  where  the  husband  may  nearly  always  expect  to 
find  her  and  enjoy  her  society,  while  the  husband  is  obliged  by 
his  business  to  be  frequently  away  from  home,  which  deprives 
his  wife  of  his  society;  that  he  is  exposed  to  the  temptations  of 
the  world,  to  w^hich  he  easily  succiunbs,  withdrawing  him  away 
from  her,   which  condition  of  things  the  wife  had  reason  to 
expect  when  she  married  him ;  and  that  for  these  reasons  it  can- 
not be  said  that  the  "wife's  right  to  the  society  of  her  husband 
is  the  same  in  kind,  degree,  and  value  as  his  right  to  her  society. ' ' 
It  is  also  said  by  the  learned  judge  that,  if  permitted,  "the  right 
of  action  in  the  wife  would  be  the  most  fruitful  source  of  litiga- 
tion of  any  that  can  be  thought  of,"  and  that  the  justice  and 
advantages  of  such  an  action  are  at  least  doubtful. 

It  seems  to  me  that  the  necessary  absence  from  the  home  of 
one  more  than  the  other  can  make  no  difference  in  their  respective 
rights.  Although  the  wife  may  never  go  outside  the  threshold  of 
the  home,  the  husband  cannot  enjoy  her  society  unless  he  is  also 
in  the  house ;  nor  can  she  enjoy  his  society  while  he  is  away  from 
her.  Nor  is  the  fact  that  she  is  purer  and  more  domestic  than 
her  husband,  and  less  likely  to  abandon  the  home  than  he  is,  any 
reason  why  she  should  be  denied  the  same  redress  that  he  has  in 
such  cases.  Because  the  history  of  the  race,  and  our  knowledge 
of  human  nature,  tells  us  that  the  wife  is  less  easily  led  astray, 
and  her  affections  alienated,  than  her  husband,  is  no  reason  why 
she  should  be  denied  the  remedy  which  for  the  same  wrong  is 
freely  given  him.  And  if,  as  suggested  by  the  learned  judge, 
such  actions  would  be  numberless  if  permitted  to  the  wife,  it 
would  still  furnish  no  adequate  ground  for  denying  to  a  deserv- 
ing woman,  foully  wronged  in  her  dearest  rights,  the  redress 
that  the  law  gives  without  question  to  her  husband  under  like 
circumstances. 

It  is  an  old  maxun,  and  a  good  one,  that  the  law  will  never 
"suffer  an  injury  and  a  damage  without  redress."  Will  the 
law  aid  the  husband,  and  not  help  the  wife  in  a  like  case?  Not 
imder  the  present  enlightened  views  of  the  marriage  relation  and 
its  reciprocal  rights  and  duties.  The  reasoning  that  deprives  the 
wife  of  redress  when  her  husband  is  taken  away  from  her  by  the 
blandishments  and  unlawful  influence  of  others  is  a  relic  of  the 
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barbarity  of  the  common  law,  which,  in  effect,  made  the  wife 
the  mere  servant  of  her  husband,  and  deprived  her  of  all  right 
to  redress  her  personal  wrongs  except  by  his  will. 

The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
granted,  with  costs. 

The  other  Justices  concurred. 


Husband  euid  Wife  as  Witnesses  for  cr  against  Each  Other. 

COMMONWEALTH  v.  SAPP. 
90  Kij.  580.     1890. 

Chief  Justice  Holt.  Upon  the  trial  of  William  Sapp  upon  the 
charge  of  attempting  to  poison  his  wife,  the  state  offered  her  as  a 
witness  against  him,  avowing  by  its  attorney  that  it  would  prove 
by  her  she  had  seen  the  accused  sprinkle  a  substance  upon  a  piece 
of  watermelon  intended  for  her,  and  that  the  portion  of  it  pro- 
duced at  the  examining  trial  and  then  shown  to  contain  arsenic, 
was  a  part  of  the  piece  prepared  for  her,  and  was,  when  so  pro- 
duced, in  the  same  condition  as  when  she  got  it  from  him.  It  is 
claimed  the  attempt  was  made  in  August,  18S8.  Afterward,  and 
before  his  trial,  they  were  absolutely  divorced.  The  court  re- 
fused to  permit  her  to  testify,  holding  that  she  could  not  be  a 
witness  for  any  purpose;  and  whether  this  is  so  is  the  main 
question  now  presented. 

It  is  a  general  rule  of  the  common  law,  based  upon  public 
policy  and  because  of  identity  of  interest,  that  neither  a  husband 
nor  wife  can  testify  for  or  against  the  other ;  and  some  authori- 
ties hold  that  where  this  relation  has  once  existed,  the  one  is 
inadmissible  for  or  against  the  other,  even  after  the  relation  has 
ceased,  as  to  any  and  all  matters  that  occurred  during  its  exis- 
tence. They  follow  Lord  Alvanley,  who  said,  in  the  early  case  of 
Monroe  v.  Twisleton,  Peake's  Ad.  Cas.,  219,  that  the  divorced 
wife  is  a  competent  witness  to  prove  any  fact  arising  after  the 
divorce,  but  not  to  prove  anything  which  happened  during  cover- 
ture. Thus  Mr.  Wharton  says:  "If  a  woman  be  divorced  a 
vinculo  matrimonii,  she  cannot  prove  a  contract,  or  anji;hing 
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else  which  happened  during  coverture.     Any  fact  arising  after 
the  divorce  she  may  prove. ' '    1  Wharton 's  Grim.  Law,  860^744. 

It  is,  perhaps,  questionable  whether  some  of  the  writers  to  this 
effect  do  not  mean  that  the  divorced  wife  cannot  testify  as  to  any 
matter  occurring  during  coverture,  if  her  knowledge  as  to  it  arose 
by  reason  of  the  marital  relation.  It  was  held  in  The  State  v. 
Phelps,  2  Tyler 's  Reports,  374,  that  a  woman,  although  divorced 
absolutely,  is  not  a  competent  witness  upon  an  indictment  against 
her  former  husband  for  a  crime  committed  during  the  coverture, 
but  the  court  so  announced  without  any  argument  in  the  opinion 
of  the  question.  Cases  may,  however,  be  found  where  courts  of 
high  authority  have  held  that  a  widow  may  testify  against  the 
administrator  of  her  husband  as  to  any  facts  which  she  did  not 
learn  from  the  latter,  or  which  did  not  come  to  her  knowledge 
by  reason  of  the  marital  relation,  although  relating  to  the  trans- 
actions of  her  husband.  1  Greenleaf  on  Evidence,  sec.  338 ;  Bab- 
eock  v.  Booth,  2  Hill,  181. 

In  the  case  last  cited  the  court  said :  ' '  The  policy  of  the  law 
only  excludes  her  when  her  answer  will  be  a  violation  of  the 
confidence  which  existed  between  the  husband  and  wife  while 
the  marriage  relation  continued;"  and  in  Ratcliffe  v.  "Wales,  1 
Hill,  63,  which  was  an  action  for  crim.  con.  with  the  plaintiff's 
wife,  it  was  held  that  while  a  divorced  wife  is  generally  incom- 
petent to  testify  against  the  husband  as  to  facts  occurring  during 
the  marriage,  yet  she  was  competent  to  prove  the  charge  fo)-  him, 
although  the  act  occurred  during  the  existence  of  the  marriage. 
We  fail  to  see  any  reason  for  a  distinction,  whether  she  be  called 
as  a  witness  for  or  against  him. 

It  was  held  by  this  court,  in  Storms,  etc.  v.  Storms,  etc.,  3 
Bush.  77,  that  the  testimony  of  a  husband,  after  the  wife  has 
been  divorced  from  him,  is  competent  against  her,  if  it  divulges 
no  communication  between  them  during  the  coverture.  In 
English's  Adm'r  v.  Cropper,  8  Bush.  292,  the  testimony  of  the 
widow  of  the  intestate  was  offered  by  his  administrator  to  prove 
facts  which  came  to  her  knowledge  during  the  coverture,  but  not 
by  reason  of  her  confidential  relation  as  wife. 

It  was  urged  that  our  then  existing  law  (1871)  provided  that 
husband  and  wife  should  not  testify  for  or  against  each  other, 
and  that,  construing  it  by  the  reasons  of  public  policy,  which, 
before  its  adoption,  disqualified  them  from  so  testifying,  it  should 
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be  held  to  exclude  them  after  the  dissolution  of  the  marriage 
by  divorce  or  the  death  of  one  of  them;  but  this  court  said: 
"Neither  the  literal  import  of  the  language  of  the  Code  cited 
nor  any  principle  of  policy  or  propriety  will  exclude  a  surviving 
wife  or  husband  from  testifying  to  facts  known  by  the  witness 
from  other  means  of  information  than  such  as  result  from  the 
marriage  relation,  where,  as  in  this  case,  the  witness  is  not  other- 
wise incompetent,  although  the  testimony  may  relate  to  transac- 
tions of  the  deceased  husband  and  wife." 

Our  statute,  adopted  in  1872,  and  which,  in  substance,  so  far 
as  it  bears  upon  the  question  we  are  now  considering,  is  again 
found  in  sec.  606  of  the  Civil  Code,  appears  to  be  declaratory 
of  these  decisions  of  this  court.  It  says :  ' '  Neither  husband  nor 
wife  shall  be  competent  for  or  against  each  other,  or  concerning 
any  communication  made  by  one  to  the  other  during  marriage, 
Avhether  called  while  that  relation  subsisted  or  afterwards,  pro- 
vided, however,  that  in  actions  where  the  wife,  were  she  feme 
sole,  would  be  plaintiff  or  defendant,  the  wife  may  testify  or  her 
husband  may  testify,  but  both  shall  not  be  permitted  to  testify. ' ' 
General  Statutes,  edition  1883,  page  414. 

This  provision  was  considered  in  the  case  of  Elswich  v.  The 
Commonwealth,  13  Bush.  155,  where  the  husband  was  indicted 
for  a  felony,  but  not  one  against  the  wife,  who  had  been  divorced 
before  the  trial ;  and  it  was  decided  that  inasmuch  as  she  had 
been  divorced,  she  was  a  competent  witness  for  him  to  prove 
facts  which  came  to  her  knowledge  while  the  marriage  relation 
existed,  but  not  confidentially  or  by  means  of  her  situation  as 
wife.  Unquestionably,  information  obtained  by  the  husband  or 
wife  during  the  marital  relation  by  reason  of  its  existence  should 
not  be  disclosed,  even  after  the  relation  has  been  dissolved. 
Whether  this  rule  may  be  relaxed  so  as  to  permit  the  wife  to 
testify  against  the  husband  by  his  consent  has  been,  to  some 
extent,  a  mooted  point,  but  in  this  country  it  has  generally  been 
denied.  Its  importance  to  the  interests  of  society,  protecting, 
as  it  does,  the  peace  and  harmony  so  vital  to  the  most  intimate 
of  all  relations,  cannot  be  overestimated.  Its  disregard  would 
throw  open  to  the  public  gaze  all  that  privacy  of  married  life 
which  tends  to  cement  the  relation  and  destroy,  in  great  degree, 
if  not  altogether,  that  mutual  confidence  and  dependence,  the 
one  upon  the  other,  so  necessary  to  its  existence.     Discord  and 
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misery  would  reign  where  peace  and  concord  are  so  necessary 
In  the  language  of  an  eminent  legal  writer:  "The  great  objec-t 
of  the  rule  is  to  secure  domestic  happiness  by  placing  the  pro- 
tecting seal  of  the  law  upon  all  confidential  communications  be- 
tween husband  and  wife ;  and  whatever  has  come  to  the  knowl- 
edge of  either  by  means  of  the  hallowed  confidence  which  that 
relation  inspires  cannot  be  afterwards  divulged  in  testimony, 
even  though  the  other  party  be  no  longer  living."  1  Greenleaf 
on  Evidence^  sec.  337. 

If  the  proposed  testimony  violates  marital  confidence  in  the 
slightest  degree,  or  tends,  however  slightly,  to  impair  the  rule  for 
its  protection,  the  highest  considerations  forbid  its  introduction. 
The  word  ''communication,"  therefore,  as  used  in  our  statute, 
should  be  given  a  liberal  construction.  It  should  not  be  confined 
to  a  mere  statement  by  the  husband  to  the  wife  or  vice  versa,  but 
should  be  construed  to  embrace  all  knowledge  upon  the  part  of 
the  one  or  the  other  obtained  by  reason  of  the  marriage  relation, 
and  which,  but  for  the  confidence  growing  out  of  it,  would  not 
have  been  known  to  the  party.  The  reason  of  this  rule  does  not 
apply,  however,  to  facts  known  to  a  surviving  or  divorced  hus- 
band or  wife,  independent  of  the  existence  of  the  former  mar- 
riage, although  the  knowledge  was  derived  during  its  existence, 
and  relates  to  the  transactions  of  the  one  or  the  other ;  therefore, 
the  rule  should  not  be  applied  in  such  a  case.  What  the  state 
proposed  to  prove  by  the  divorced  wife  in  this  case  was  not  any 
communication  or  knowledge  which  can  fairly  be  considered  as 
having  come  to  her  by  reason  of  her  being  then  the  wife  of  the 
accused.  If  she  had  not  then  been  his  wife,  ordinary  observation 
would  have  enabled  her  to  know  all  that  it  was  proposed  to  prove 
by  her.  But  we  think  it  was  competent  upon  another  grouml. 
It  was  evidence  relating  to  an  alleged  attempt  at  felony  upon  the 
wife.  The  rule  that  husband  and  Avife  cannot  testify  for  or 
against  each  other  is  subject  necessarily  to  some  exceptions,  one 
of  which  is,  where  the  husband  commits  or  attempts  to  commit 
a  crime  against  the  person  of  the  wife.  Stein  v.  Bowman,  etc., 
13  Peters,  221.  It  was  never  doubted  but  what  she  could  exhibit 
articles  of  the  peace  against  him.  Roscoe  says:  "It  is  quite 
clear  that  a  wife  is  a  competent  witness  against  her  husband  m 
respect  to  any  charge  which  affects  her  liberty  or  person.' 
Roscoe 's  Criminal  Evidence,  p.  150. 
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In  an  English  case,  where  the  husband  attempted  to  poison  the 
wife  with  a  eake  into  which  arsenic  had  been  introduced,  and  the 
wife  was  admitted  to  prove  that  her  husband  gave  her  the  cake, 
it  was  held  by  the  twelve  judges  that  the  evidence  was  rightly- 
admitted.    Rex  V.  Fagger,  Rus.  Crimes,  632. 

In  1  Wharton's  Criminal  Law,  sec.  769,  it  is  said:  ''Where, 
however,  violence  has  been  committed  on  the  person  of  the  wife 
by  the  husband,  she  is  competent  to  prove  such  violence;"  and 
in  the  case  of  The  State  v.  Hussey,  1  Bush.  123,  the  judge,  in 
delivering  the  opinion,  said:  "The  rule,  as  we  gather  it  from 
authority  and  reason,  is,  that  a  wife  may  be  a  witness  against 
her  husband  for  felonies  perpetrated  on  her,  and  we  would  say 
for  an  assault  and  battery  which  inflicted  or  threatened  a  lasting 
injury  or  great  bodily  harm." 

In  the  case  of  The  People  v.  Northrup,  50  Barb.  147,  the  hus- 
band was  on  trial  for  administering  poison  to  the  wife,  and  she 
was  admitted  as  a  competent  witness. 

The  policy  upon  which  tliQ  rule  that  the  husband  and  wife 
cannot  testify  for  or  against  each  other  is  based  is  so  far  over- 
come as  to  create  the  exception  by  that  superior  policy  which 
dictates  the  punishment  of  crime,  and  which,  without  the  ex- 
ception to  the  rule,  would  very  likely  go  unpunished.  It  is  of 
necessity.  If  it  be  said  that  our  statute  forbids  the  introduction 
of  the  husband  or  wife  as  a  witness  against  the  other,  we  reply, 
and  so  did  the  common  law ;  and  yet  the  exception  named  existed, 
and  so  it  should  in  our  opinion,  under  our  statute.  The  neces- 
sity of  the  case  requires  such  a  construction,  and,  as  already 
said,  the  statute  forbfdding  husband  or  wife  to  testifj^  against 
each  other  is  but  declaratory  of  the  common  law.  As  the  di- 
vorced wife  would  have  been  a  competent  witness  if  she  had  still 
been  the  wife  of  the  accused  at  the  time  of  the  trial  as  to  the 
alleged  attempted  felony  upon  her,  it  follows,  a  fortiori,  that 
being  divorced  did  not  disqualify  her.  The  accused  was  allowed 
to  introduce  testimony  tending  to  show  that  the  wife  was  un- 
chaste. She  had  not  testified  as  a  witness,  and  it  is  difficult  to 
see  upon  what  ground  this  was  permitted.  It  is  not  supposable 
that  a  court  acted  upon  the  idea  that  unfaithfulness  upon  her 
part  of  her  marital  vows  authorized  her  husband  to  poison  her. 
The  evidence  was  incompetent. 
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The  case  of  TiirnbuU  v.  The  Coinnu.iiwcaltli,  7!)  Ky.  495,  is 
overruled  in  so  far  as  it  conflicts  with  this  opinion. 

This  opinion  is  ordered  to  be  certihed  to  tii.-  1o\v*t  cf.urt  as 
the  law  of  the  case. 


Husbjuid's  Liability  for  Wife's  Support. 

ALLEY  V.  WINN. 

134  Mass.  77.    1883. 

Contract  for  necessaries  furnished  to  Susan  B.  Winn,  the  wife 
of  the  defendant,  while  living  apart  from  him,  from  October  14, 
1881,  to  February  7,  1882.  At  the  trial  in  the  Superior  Court, 
before  Colburn,  J.,  the  jury  returned  a  verdict  for  the  plaintiff; 
and  the  defendant  alleged  exceptions,  which  appear  in  the 
opinion. 

Devens,  J.  At  the  trial,  upon  the  evidence  offered  upon  botii 
sides,  the  court  ruled  that  ''the  wife  had  no  justifiable  cause  to 
leave  her  husband,  and  could  not  carry  his  credit  with  her  on 
that  account."  To  this  ruling  no  objection  was  made,  but,  a^rainst 
the  defendant's  objection,  the  court  also  instructed  the  jury,  that 
if  the  husband  and  wdfe  were  living  separately  and  apart  by 
mutual  consent  or  his  voluntary  consent,  and  she  had  no  means 
of  support,  and  he  had  made  no  provision  for  her  support,  he 
would  be  liable  to  pay  for  articles  furnished  her  which  were 
necessaries,  during  such  separation  or  living  apart  from  each 
other.  This  is  a  correct  statement  of  the  law  upon  the  facts 
embraced  in  the  proposition,  and  to  it  the  defendant  has  no  just 
exception,  if  it  w^as  all  that  the  case  required. 

It  is  to  be  considered  whether  there  were  other  facts  of  im- 
portance appearing  in  the  ease  which  called  for  other  or  adtii- 
tional  instructions,  and  whether  these  were  called  to  the  attention 
of  the  presiding  judge  by  any  proper  request.  Whether  the  wife 
left  the  husband  originally  with  his  consent  or  not.  was  in  dis- 
pute; but  it  appeared  that  some  time  after  such  departure  n 
proceeding  had  been  brought  by  her  for  a  separate  maintenance ; 
and  that  an  agreement  was  then  made  between  the  husl)and  and 
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wife,  that,  if  he  would  pay  her  the  sum  of  $300,  she  would  re- 
lease her  dower,  whenever  requested  by  him,  in  any  lands  he 
might  hold,  and  would  make  no  further  claim  on  him  for  sup- 
port or  any  other  cause;  that  this  money  had  been  paid,  and 
that  she  with  a  surety  had  actually  executed  a  bond  to  him  con- 
ditioned that  she  would  make  no  such  claim.  It  did  not  appear 
that  she  had  thereafter  offered  to  return  to  her  husband,  or  had 
made  any  claim  upon  him  for  support. 

The  defendant  asked  the  court  to  rule,  as  matter  of  law,  that 
the  evidence  did  not  show  that  they  were  living  separately  and 
apart  by  such  mutual  consent,  or  under  such  circumstances  as 
would  render  him  liable  for  her  support  during  the  period  of  her 
absence.  The  defendant  also  contended  that,  at  the  legal  pro- 
ceeding in  1875,  he  had  provided  for  her  support.  While  the 
attention  of  the  presiding  judge  was  drawn  less  distinctly  than 
it  should  have  been  to  the  effect  of  the  transaction  into  w^hich 
the  husband  and  wife  had  entered,  or  assumed  to  enter,  at  the 
termination  of  the  proceeding  by  the  wife  for  a  separate  main- 
tenance, yet  the  request,  in  connection  with  this  evidence,  that 
the  jury  should  be  instructed  that  they  were  not  living  apart 
"by  such  mutual  consent  and  under  such  circumstances"  as 
would  render  the  husband  liable  for  her  support,  so  far  brought 
this  matter  to  the  consideration  of  the  court,  that,  if  the  de- 
fendant was  entitled  to  an  instruction  to  this  effect,  based  on  the 
arrangement  made  by  the  two  parties,  he  may  properly  ask  a  new 
trial. 

In  this  view,  the  inquiry  is  presented  whether,  if  a  husband 
and  wife  live  apart  by  mutual  consent,  the  wife  receiving  a  simi 
not  sufficient  for  her  support,  but  agreeing  that  she  will  release 
dower,  thereafter  support  herself,  and  make  no  claim  upon  him, 
she  so  carries  his  credit  with  her  that  she  may  render  him  re- 
sponsible for  necessaries,  not  having,  after  such  arrangement, 
made  any  claim  for  support,  or  offered  to  return. 

The  ground  upon  which  a  wife  is  entitled  to  pledge  the  credit 
of  her  husband  is  usually  treated  as  depending  upon  the  doctrine 
of  agency.  Sometimes  this  right  results  merely  from  its  general 
principles.  Where  a  wife  is  at,  the  head  of  a  household,  and, 
acting  as  its  mistress,  orders  the  usual  supplies,  such  as  are 
needed  for  its  appropriate  maintenance,  or  even  the  clothing  of 
its  younger  members,  who  are  taken  care  of  by  others,  the  ordi- 
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nary  reasons  upon  which  it  is  held  that  any  one  who  holds  out 
another  as  authorized  to  contract  for  him  is  bound  by  the  agree- 
ment thus  made,  would  make  the  husband  liable. 

Beside  this  agency,  which  would  be  inferred  from  cohabita- 
tion,  there  is  an  agency  on  the  part  of  the  wife,  resulting  from 
the  marital  relation,  which  authorizes  her  to  bind  him  even 
against  his  will.  His  consent  in  such  case  is  conclusively  implied 
by  reason  of  this  relation.  As  it  is  his  duty  to  furnish  her  suita- 
ble support,  if  he  fails  to  do  so  while  she  is  residing  with  him, 
he  is  liable  for  necessaries  suitable  to  her  condition  in  life.  Dex- 
ter V.  Booth,  2  Allen,  559.  Raynes  v.  Bennett,  114  Mass.  424. 
If  he  drives  her  from  his  house,  or  so  conducts  himself  that  she 
is  justified  in  leaving  by  reason  of  his  adultery,  his  violence  or 
his  cruelty,  she  carries  his  credit  with  her,  so  far  as  necessaries 
are  concerned.  If  she  lives  apart  from  him  by  his  consent,  no 
condition  or  agreement  being  made  that  she  shall  support  herself, 
she  not  having  the  means  of  support  and  no  proper  provision 
being  made  therefor  by  him,  she  carries  his  credit  with  her  for 
necessaries.  On  the  other  hand,  where  the  wife,  without  justifi- 
able cause,  abandons  her  husband^  or  where,  as  by  reason  of  her 
adultery,  he  is  justified  in  withdrawing  from  her  society,  she 
does  not  carry  his  credit  with  her. 

These  are  familiar  principles ;  but  a  class  of  cases  is  presented 
where  the  husband  consents  that  the  wife  may  live  apart  from 
him,  upon  the  agreement  that  she  will  accept  a  certain  sum  for 
her  support,  and  will  thereafter  maintain  herself  from  her  own 
means  or  by  her  own  exertions.  The  law  applicable  to  such  cases 
should  have  been  considered  in  the  instructions  in  the  case  at  bar. 
The  transaction,  by  which  the  suit  brought  by  the  wife  was  deter- 
mined, was  not  a  mere  settlement  of  a  lawsuit,  but  an  agreement 
between  the  two  parties  that,  on  the  paj-ment  of  a  certain  sum, 
the  wife  would  thereafter  make  no  further  claim  upon  him  for 
support,  or  for  any  cause  whatever.  While  made  by  attorney  on 
either  side,  the  right  of  the  attorney  to  make  it  was  not  ques- 
tioned. It  was  accompanied  by  a  bond,  with  surety,  made  by  the 
wife  to  the  husband,  conditioned  to  perform  this  agreement.  The 
account  for  necessaries  furnished  the  wife  was  incurretl  several 
years  after  this  transaction,  and  she  had  never  returned  or  offered 
to  return  to  the  husband,  or  called  on  him  for  support. 

The  effect  of  a  transaction  such  as  this  does  not  appear  to 
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have  been  discussed  in  any  Massachusetts  case.  It  differs  from 
those  where  it  has  only  appeared  that  the  wife  has  lived  apart  by 
consent  of  her  husband,  no  proper  provision  being  made  for  her 
support,  in  this,  that  the  dwelling  apart  was  here  accompanied 
by  an  agreement  that  she  v/ould  support  herself  and  would  no 
longer  make  any  claim  upon  the  husband.  We  assume  that  the 
sum  of  $300  was  not  a  sufiicient  permanent  provision  for  her. 
Certainly  it  might  properly  have  been  held  insufficient  by  any 
jury. 

In  Biffin  v.  Bignell,  7  11.  &  N.  877,  it  was  held  that,  where 
a  husband  and  wife  agreed  to  live  apart,  the  wife  agreeing  to 
accept  an  inadequate  provision  for  her  support,  and  then  to 
maintain  herself ;  the  consent  of  the  husband  must  be  deemed  a 
conditional  one;  that,  if  the  condition  were  not  performed,  she 
could  not  be  held  to  be  living  apart  with  his  consent;  and  that 
he  could  not  be  charged  with  her  expenses  for  necessaries,  in  the 
absence  of  any  offer  by  her  to  return,  or  any  request  by  her  for 
support  under  his  own  roof. 

In  Eastland  v.  Burchell,  3  Q.  B.  D.  432,  it  was  held  that, 
where  a  husband  and  wife  had  arranged  for  a  separation,  and  a 
provision  was  made  for  the  wife  which  was  insufficient,  but  which 
she  consented  to  accept,  agreeing  to  make  thereafter  no  claim 
upon  the  husband  for  support,  the  husband  was  not  liable  for 
bills   incurred  by  her   for  necessaries.     j\Ir.   Justice  Lush  re- 
marked:   ''Where  the  parties  separate  by  mutual  consent,  they 
may  make  their  own  terms;  and,  so  long  as  they  continue  the 
separation,  the  terms  are  binding  on  both. "    "  She  cannot  avail 
herself  of  her  husband's  consent  to  the  separation,  which  alone 
justifies  her  in  living  apart  from  him,  and  repudiate  the  condi- 
tions upon  which  that  consent  was  given."    Whatever  may  have 
been  the  original  separation  of  the  parties  in  the  case  at  bar, 
whether  by  mutual  consent  or  by  an  abandonment  by  the  wife, 
whether  justifiable  or  otherwise,  yet  from  the  time  the  agreement 
was  entered  into  by  them,  the  husband  paying  the  money  agreed 
upon  in  connection  therewith,  and  the  bond  having  been  given 
upon  the  one  side  and  accepted  upon  the  other,  they  were  living 
apart  upon  these  terms,  to  which  they  had  mutually  assented. 
The  consent  of  the  husband  to  tiiis  thereafter  was  based  upon 
the  performance  by  her  of  her  agreement  to  support  herself,  and 
the  authorities  above  cited  directly  apply.     They  rest  upon  the 
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satisfactory  reason,  that  the  consent  of  the  husband  that  the  wife 
shall  live  apart  from  him,  upon  the  agreement  and  condition 
that  she  shall  support  herself,  is  dependent  upon  the  perform- 
ance of  the  condition;  and  that,  failing  to  perform,  she  cannot 
contend,  nor  can  it  be  contended  on  her  behalf  by  those  who 
furnish  her  supplies,  that  she  carries  in  her  absence  her  hus- 
band's credit  with  her,  unless  at  least  she  has  offered  to  return 
to  him  and  the  offer  has  been  refused. 

In  order  to  avoid  misunderstanding,  it  is  perhaps  proper  to 
add  that  we  do  not  here  intend  to  intimate  that  an  agreement  by 
the  wife  to  release  her  dower,  such  as  was  here  made,  could  be 
enforced,  or  that  the  husband  could,  by  an  agreement  of  the  wife 
that  she  would  support  herself,  exonerate  himself  from  his  duty 
in  that  matter,  should  she  offer  to  return  to  him.  No  such  prop- 
ositions are  before  us.  We  decide  only,  that,  where  his  consent 
that  she  shall  live  apart  from  him  is  based  upon  her  agreement 
that  she  shall  support  herself,  it  cannot  be  held  to  exist  when 
she  does  not  perform  the  condition,  and  she  is  not  by  such  con- 
sent, by  any  implication  of  law,  authorized  to  pledge  his  credit 
for  her  support. 

The  instructions  given  were  defective,  in  failing  to  call  atten- 
tion to  the  circumstances  under  which  the  husband  and  wife 
lived  apart,  and  to  the  agreement  they  had  made. 

Exceptions  sustained. 


Husband's  Right  to  Personal  Property  of  Wife  at  Common  Law. 

CARLETON    v.    LOVEJOY. 

54  Me.  445.    1867. 

On  exceptions  from  Nisi  Prius. 

Trover  for  the  value  of  numerous  articles  of  household  furni- 
ture and  dress,  including  a  brass  fire-set  belonging  to  the  plaintiff 
and  borrowed  of  her  by  the  defendant's  former  wife  in  her  life- 
time. 

The  plaintiff  testified,  that  the  defendant's  second  wife  was 
her  sister,  that  she  died  March,  1864,  that  she  sent  particularly 
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for  the  plaintiff  about  a  fortnight  before  her  decease,  and  gave 
her  the  furniture,  and  other  articles  specifically  named  in  the 
Avrit,  that,  being  feeble,  she  did  not  go  over  the  house  to  show 
them  to  the  plaintiff,  but  expressed  the  wish  that  the  latter  would 
do  so.  She  further  testified  that  the  defendant  was  absent  at  the 
time,  that  when  he  returned,  she  communicated  the  facts  to  him 
and  he  agreed  to  carry  the  things  to  plaintiff's  house,  that  the 
plaintiff  took  some  things,  that  she  subsequently  called  for  the 
others  and  the  defendant  refused  to  deliver  them.  The  plaintiff' 
also  testified  as  to  the  value  of  each  article,  that  her  said  sister 
bought  most  of  the  articles  sued  for  before  her  marriage,  in 
1843,  and  the  remainder  since,  with  her  earnings.  Plaintiff  also 
testified,  in  cross-examination,  that  the  defendant's  wife  gave  her 
the  things  the  day  before  she  left,  that  no  one  else  was  present, 
that  the  plaintiff'  and  defendant 's  wife  were  sitting  in  the  kitchen 
when  the  gift  was  made,  that  her  sister  said  she  wanted  plaintiff 
and  another  sister  to  have  all  her  things,  that  she  was  not  able 
to  talk  any  more,  she  was  so  feeble.  There  was  no  evidence  of 
any  demand  for  the  fire-set. 

Mary  J.  Averill,  called  by  the  plaintiff,  testified  that  she  saw 
defendant  when  he  carried  plaintiff  home,  and  that  he  said  he 
could  not  bring  down  the  other  things  until  better  traveling. 
Plaintiff  replied  that  the  parlor  furniture  might  remain  during 
the  summer,  that  she  wanted  the  spoons  and  ottoman,  and  would 
go  up  soon  and  see  about  them ;  he  said  come  up. 

The  plaintiff  rested ;  whereupon  the  presiding  Judge  ordered  a 
nonsuit,  and  the  plaintiff  alleged  exceptions. 

Appleton,  C.  J.  This  is  an  action  of  trover  for  various  arti- 
cles of  personal  property  particularly  described  in  the  writ.  The 
plaintiff'  claims  title  thereto  under  an  alleged  gift  of  the  same 
from  her  sister,  the  wife  of  the  defendant,  made  shortly  before 
her  decease. 

The  goods  in  controversy  consist  principally  of  articles  of 
household  furniture,  and  of  dress.  They  were  purchased  by  the 
wife  before  marriage,  or  since  with  the  funds  of  her  husband. 

The  marriage  took  place  before  the  passage  of  any  Act  con- 
ferring rights  upon  or  removing  the  disabilities  of  married 
women.  The  title  to  the  property  in  dispute  must  be  determined 
by  the  rules  of  the  common  law,  as  existing  before  they  were 
changed  or  modified  by  statute. 
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By  the  common  law,  the  personal  property  of  the  wife,  in 
possession  at  the  time  of  the  marriage,  in  her  own  right,  sufh  as 
money,  goods  and  chattels,  and  movables,  vested  immediately 
and  absolutely  in  the  husband  upon  such  marriage.  2  Kent  143. 
The  defendant  is  not  shouTi  to  have  parted  with  his  title.  His 
wife,  then,  had  nothing  to  give. 

If  it  were  otherwise,  a  delivery  is  necessary  to  constitute  a 
valid  and  effective  gift,  whether  inter  vivos  or  causa  mortis. 
Without  actual  or  constructive  delivery,  the  title  does  not  vest. 
The  owner  must  part  with  all  present  and  future  dominion  over 
the  property.  Marston  v.  Marston,  1  Foster,  491;  Dole  v.  Lin- 
coln, 31  Maine,  422;  Allen  v.  Polereczky,  31  Mame,  338.  The 
proof  fails  to  show  any  valid  gift.  The  gift  must  be  complete. 
Jones  V.  Lock,  1  Law  Rep.  Chy.  Ap.,  24.  "To  constitute  a  title 
of  this  kind,"  remarks  Sargent,  J.,  in  Cutting  v.  Oilman,  41  N, 
H.,  151,  "under  a  gift  causa  mortis,  the  donor  must  not  only 
give,  but  he  must  deliver,  and  the  delivery  must  be  actual  when 
the  subject  matter  of  the  gift  is  capable  of  actual  transfer." 

It  is  in  evidence  that  the  wife  of  the  defendant  borrowed  a 
fire-set  of  the  plaintiff.  When,  it  does  not  appear.  The  fire-set 
came  rightfully  into  the  defendant's  possession.  No  demand 
upon  him  for  the  property  is  sho^^^l.  No  act  of  conversion  by 
him  is  established. 

Exceptions  overruled. — Nonsuit  to  stand. 


Wife  May  Sue  for  Tort  Committed  upon  Her. 

BERGER  V.  JACOBS. 
21  Mich.  215.    1870. 

Error  to  Wayne  Circuit. 

This  was  an  action  on  the  case  brought  by  Amelia  Berger  in 
the  Circuit  Court  for  the  County  of  Wajme  against  John  C. 
Jacobs  for  an  assault  and  battery  committed  by  the  defendant 
upon  the  person  of  the  plaintiff,  who  was,  at  the  time  the  cause  of 
action  arose,  and  so  continued  to  be  up  to  the  time  of  the  com- 
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mencement  of  the   action  a  married  woman.     The  defendant 
pleaded  the  general  issue. 

On  the  trial,  the  question,  which  is  brought  into  this  court 
for  review,  was  raised  by  the  request  of  the  defendant  to  the 
court  to  instruct  the  jury  that  the  plaintiff,  being  a  married 
woman,  could  not  maintain  this  action  without  joining  her  hus- 
band as  co-plaintiff.  The  Circuit  Judge  so  charged;  to  which 
the  plaintiff  excepted.  A  verdict  was  taken  for  the  defendant, 
and  the  judgment  entered  thereon  is  brought  into  this  court  by 
writ  of  error. 

Christiancy,  J.  The  only  question  in  this  case  is,  whether 
an  action  of  trespass  for  an  assault  and  battery  committed  upon 
a  wife,  can  be  maintained  by  her  during  coverture  without  join- 
ing the  husband  as  co-plaintiff. 

At  common  law  all  the  wife's  ehoses  in  action,  if  reduced  to 
possession  during  the  coverture,  belonged  to  the  husband,  though 
on  the  death  of  the  husband  before  being  recovered  by  him,  they 
survived  to  the  wife.  And  in  an  action  like  the  present,  the 
damages,  when  recovered,  would  have  belonged  to  him.  But 
this  was  also  the  case  with  reference  to  bonds  and  other  rights 
or  ehoses  in  action  due  to  the  wife  before  marriage,  or  accruing 
to  her  afterwards  during  the  coverture.  But  the  wife  was  re- 
quired to  be  joined  as  a  co-plaintiff  in  all  cases  both  of  tort  and 
contract,  in  which,  if  the  husband  should  die,  the  right  of  action 
would  survive  to  the  wife.  And  as  the  damages  in  the  case  of  an 
assault  and  battery  would  survive  to  the  wife,  upon  the  death 
of  the  husband  before  their  recovery,  the  husband  could  not  sue 
alone  for  the  personal  suffering  or  injury  to  the  wife,  and  the 
declaration  was  required  to  conclude  to  their  damage  and  not  to 
that  of  the  husband  alone.    Chitty's  PL,  73. 

In  such  a  case,  therefore,  the  action,  though  it  could  not  be 
brought  in  the  name  of  the  wife  alone,  yet  was  in  her  right  to  the 
same  extent,  and  for  the  same  reason,  as  in  actions  for  the  recov- 
ery of  mere  debts  and  other  ehoses  in  action  which  became  due 
to  her  before  marriage. 

By  the  first  section  of  our  statute  in  reference  to  "the  rights 
of  married  women,"  Comp.  L.,  §3292,  "The  real  and  personal 
estate  of  every  female  acquired  be'fore  marriage,  and  all  property 
real  and  personal  to  which  she  may  afterwards  become  entitled 
by  gift,  grant,  inheritance,  devise  or  in  any  other  manner,  shall 
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be  and  remain  the  estate  and  property  of  such  feniah',  and  shall 
not  be  liable  for  the  debts,  obligations,  and  eugagements  of  her 
husband,  and  may  be  contracted,  sold,  transferred,  mortgaged, 
conveyed,  devised  or  bequeathed  by  her  in  the  same  manner  and 
with  the  like  effect  as  if  she  were  unmarried." 

We  think  within  the  fair  intention  of  this  section,  the  riglit  to 
recover  damages  for  her  personal  injury  and  sull'ering  from  an 
assault  and  battery  committed  upon  herself,  should  be  placed 
upon  the  same  ground  as  choses  in  action  or  pecuniary  claims,  or 
rights  accruing  to  her  during  the  coverture ;  that  such  damages 
when  recovered  would,  under  this  statute,  constitute  a  part  of  her 
individual  property.  She  could,  therefore,  we  think,  release  such 
damages,  before  or  after  action  brought,  or  appropriate  or  convey 
them  when  recovered,  in  the  same  manner  as  if  unmarried ;  and 
the  husband  has  no  right  in,  or  control  over,  the  action.  And 
under  the  third  section  of  the  statute,  we  tliink  she  is  clearlj'  en- 
titled to  maintain  the  present  action  in  her  own  name.  But,  on 
the  other  hand,  for  any  damages  accruing  to  the  husband  from 
the  assault  and  battery  upon  the  wife,  as  for  loss  of  her  assistance 
and  society  and  the  expenses  to  which  he  may  have  been  put  in 
nursing  and  curing  her,  he  alone  could  sue. 

"We  think,  therefore,  the  Circuit  Court  erred  in  holding  that  the 
present  action  could  not  be  sustained  in  the  name  of  the  wife 
alone. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial 

awarded. 

The  other  Justices  concurred. 


Liability  of  Wife  as  Surety  for  Husband. 

DE  VRIES  v.  CONKLIN. 

22  Mich.  255.    1871. 

Error  to  Lenawee  Circuit. 

This  was  an  action  of  assumpsit  brought  by  Charles  A.  Conk- 
lin  in  the  Circuit  Court  for  the  County  of  Lenawee,  against  Peter 
De  Vries  and  Charlotte  De  Vries  upon  a  promissory  note,  signed 
by  both  defendants.     It  appeared  upon  trial  that  Charlotte  Ue 


120  OF  THE  STATUS  OP  MARRIAGE. 

Tries  was  the  wife  of  the  other  defendant;  that  the  note  was 
voluntarily  executed  and  that  the  sole  consideration  for  it  was 
the  discontinuance  of  a  suit  in  assumpsit  then  pending  in  a  jus- 
tice court,  between  the  plaintiff  and  Peter  De  Vries,  one  of  the 
defendants. 

The  court  found  for  the  plaintiff,  for  whom  judgment  was 
entered,  and  the  cause  now  comes  into  this  court  by  writ  of  error. 

CooLEY,  J.  The  question  presented  on  the  merits  in  this  case 
is,  whether  a  married  woman  can  be  personally  liable  in  this 
state  on  a  promissory  note  which  she  has  signed  as  surety  for 
her  husband,  and  where  the  sole  consideration  was  the  pre-exist- 
ing debt  of  the  husband. 

Our  statute  has  deprived  the  husband  of  those  rights  in  the 
property  of  the  wife  which  the  common  law  conferred  upon  him, 
and  has  declared  that  her  real  and  personal  estate  which  she  has 
at  the  time  of  her  marriage,  or  which  she  may  thereafter  acquire, 
shall  be  and  remain  hers,  and  may  be  contracted,  sold,  trans- 
ferred, mortgaged,  conveyed,  devised,  and  bequeathed  by  her  in 
the  same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried.    Comp.  L.  p.  966. 

We  have  construed  this  law  liberally  with  a  view  to  effectuate 
its  general  purpose ;  and  it  belongs  to  a  class  of  remedial  statutes 
Avhich  we  think  should  have  such  construction.  "We  have  sus- 
tained contracts  made  by  married  women  for  the  purchase  of 
property  on  credit ;  though,  perhaps,  they  might  not  come  strictly 
within  the  terms  of  the  statute.  Tillman  v.  Shackleton,  15  Mich. 
447.  We  have  held,  also,  that  husband  and  wife  may  make  con- 
veyances of  lands  directly  to  each  other.  Burdeno  v.  Amperse, 
14  ]\Iich.  97.  Such  contracts  and  conveyances  may  presumptively 
be  beneficial  to  the  wife,  and  they  relate  to  the  sole  interests 
which  the  statute  designs  to  protect,  and  in  respect  to  which  it 
was  meant  that  all  her  common  law  disabilities  should  be  wholly 
removed.  We  have  also  held  that  a  married  woman  may  mort- 
gage her  lands  for  the  debt  of  her  husband.  Watson  v.  Thurber, 
11  Mich.  457.  A  conveyance  by  mortgage  comes  clearly  within 
the  power  given  her  by  the  statute,  and  she  must  judge  for  her- 
self whether  it  is  for  her  interest  to  give  it  or  not. 

But  the  statute  neither  in  terms  authorizes  a  married  woman 
to  make  herself  lia])le  personally  for  the  debt  of  another,  nor 
where  no  consideration  moves  to  her  can  it  be  presumptively  for 
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her  benefit.  It  was  no  part  of  the  design  of  the  statute  to  re- 
lieve her  of  common  hiw  disabilities  for  any  such  purpose.  These 
disabilities  are  removed  only  so  far  as  they  operated  unjustly 
and  oppressively;  beyond  that,  they  are  suffered  to  remain.  Ilav- 
ing  been  removed  Avilh  the  beneficent  design  to  protect  the  -xife 
in  the  enjo^Tnent  and  disposal  of  her  property  for  the  benefit  of 
herself  and  her  family,  the  statute  cannot  be  extended  by  con- 
struction to  cases  not  embraced  by  its  language,  nor  within  this 
design. 

What  we  have  said  here  has  no  reference  to  the  power  of  a 
married  woman  to  charge  her  separate  estate  in  equity.  The 
estate  which  a  married  woman  may  hold  generally  and  control 
under  the  statute  is  not  separate  estate,  technically  so  called,  in 
equity;  and  it  is  subjected  to  the  wife's  obligations  through 
common  law  rules,  as  modified  and  made  applicable  by  statute, 
and  not  by  the  aid  of  the  court  of  chancery.  But  the  present 
suit  has  no  reference  to  the  ownership  by  the  wife  of  any  estate 
whatever ;  nor  are  we  informed  by  the  record  that  she  posses.ses 
any.  The  suit  is  brought  to  obtain  a  personal  judgment  against 
her  on  a  demand  created  without  any  reference  to  her  owner- 
ship of  property,  either  present  or  prospective,  except  so  far  as 
the  parties  may  be  supposed  to  have  contemplated  her  pecuniary 
ability  to  respond  should  judgment  be  obtained  upon  it.  We 
cannot  find  in  the  statute  any  authority  conferred  upon  her  to 
create  such  a  demand,  and  we  think  the  court  erred  in  holding 
her  liable. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.  In  the  Circuit  Court  the  plaintift',  of  course,  will  be  al- 
lowed to  amend  so  as  to  proceed  against  the  husband  alone  if  he 
sees  fit. 

The  other  justices  concurred. 
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Liability  of  Husband  for  Wife's  Torts,  Under  Modern  Statutes. 

MARTIN  V.  EOBSON. 

65  III.  129.     1872. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the  Hon. 
Samuel  L.  Richmond,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee  against 
Margaret  Martin  and  John  Martin,  her  husband,  to  recover  for 
certain  slanderous  words  spoken  by  Margaret  Martin  of  and  con- 
cerning the  appellee,  imputing  that  the  appellee  was  guilty  of 
fornication.  The  cause  was  tried  upon  the  declaration,  and  the 
plea  of  not  guilty.  Verdict  for  $2,500,  of  which  sum  $1,000  was 
remitted,  and  motion  for  a  new  trial  overruled. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  court: 

Since  the  passage  of  the  acts  of  1861  and  1869  (Session  Laws 
of  1861,  143,  and  of  1869,  255),  is  the  husband  liable  for  the 
torts  of  the  wife  during  coverture,  committed  when  he  was  not 
present,  and  in  which  he  in  no  manner  participated  ? 

Those  statutes  give  to  the  wife,  during  coverture,  the  sole  con- 
trol of  her  separate  estate  and  property  acquired  in  good  faith 
from  any  person  other  than  her  husband,  and  her  own  earnings 
for  labor  performed  for  any  person  other  than  her  husband  or 
minor  children,  with  the  right  to  use  and  possess  the  property 
and  earnings,  free  from  the  control  or  interference  of  her  hus- 
band. 

In  determining  the  intent,  object  and  effect  of  these  enact- 
ments, it  will  be  interesting  to  place,  in  juxtaposition,  the  rights 
and  duties,  liabilities  and  disabilities  of  husband  and  wife,  in- 
cident to  the  marriage  imion,  as  they  existed  at  common  law, 
and  the  changes  made  by  the  statute. 

At  common  law  he  had  control,  almost  absolute,  over  her  per- 
son ;  was  entitled,  as  the  result  of  the  marriage,  to  her  services, 
and  consequently  to  her  earnings :  to  her  goods  and  chattels ;  had 
the  right  to  reduce  her  clioses  in  action  to  possession,  during  her 
life;  could  collect  and  enjoy  th^  rents  and  profits  of  her  real 
estate;  and  thus  had  dominion  over  her  property,  and  became  the 
arbiter  of  her  future.  She  was  in  a  condition  of  complete  de- 
pendence; could  not  contract  in  her  own  name;  was  bound  to 
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obey  him,  and  her  legal  existence  was  merged  in  that  of  her 
husband,  so  that  they  were  termed  and  regarded  as  one  person 
in  law. 

As  a  necessaiy  consequence,  he  was  liable  for  the  debts  of  the 
wife  dum  sola,  and  for  her  torts  and  frauds  committed  during 
coverture.  .  If  they  were  done  in  his  presence,  or  by  his  procure- 
ment, he  alone  was  liable;  otherwise  they  must  be  jointly  sued. 

Now,,  he  can  not  enjoy  the  profits  of  her  real  estate  without 
her  permission.  He  has  no  control  over  her  separate  personal 
property.  It  is  not  subject  to  his  "disposal,  control  or  interfer- 
ence." Language  could  not  be  more  explicit.  All  her  separate 
property  is  "under  her  sole  control,  to  he  held,  owned,  possessed 
and  enjoyed  hy  her  the  same  as  though  she  was  sole  and  unmar- 
ried." He  has  no  right  to  use  or  dispose  of  a  horse  or  a  cow 
without  her  consent.  He  can  no  longer  interfere  with  her  choses 
in  action.  They  are  under  her  sole  control.  The  product  of  her 
labor  is  her  exclusive  property.  She  alone  can  sue  for  and  enjoy 
it.  Any  suit  for  her  earnings  must  be  in  her  own  name,  and  she 
may  use  and  'possess  them  free  from  the  interference  of  her 
husband  or  his  creditors. 

The  language  of  the  statute  of  1869  -is,  "That  a  married 
woman  shall  be  entitled  to  receive,  use  and  possess  her  own  earn- 
ings, and  sue  for  the  same  in  her  own  name,  free  from  the  inter- 
ference of  her  husband." 

The  words,  **free  from  the  interference  of  her  husband," 
apply  as- "well  to  the  right  to  receive,  use  and  possess,  as  to  the 
right  to  sue  for,  her  earnings.  The  right,  therefore,  to  receive 
and  use  her  own  earnings,  uncontrolled  by  the  husband,  is  con- 
ferred in  express  terms.  The  practical  enjoyment  of  tliis  right 
presupposes  the  right-  to  appropriate  her  own'  time.  The  right 
to  take  and  possess  the  wages  of  labor  must  be  accompanied  with 
the  right  to  labor.  If  the  husband  can  control,  then  the  statute 
has  conferred  a  barren,  right.  If  the  wife  can  still  only  acquire 
earnings  with  his  consent,  then  the  statute  was  wholly  unneces- 
sary, for  she  might  have  done  this  prior  to  its  enactment.  The 
clear  intent  of  the  statute  is,  not  alone  to  give  the  wife  the  right 
to  accept  and  use  her  earnings,  but  the  right  to  labor,  and  thus 
acquiFe  them. 

The  intention  of  the  legislature  to  abrogate  the  common  law 
rule,  to  a  great  degreef^at  husband  and  wife  were  one  person, 
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and  to  give  to  the  latter  the  right  to  control  her  own  time,  to 
manage  her  separate  property,  and  contract  with  reference  to 
it,  is  plainly  indicated  by  these  statutes.  While  they  do  not  ex- 
pressly repeal  the  common  law  rule,  that  the  husband  is  liable  for 
the  torts  of  the  wife,  they  have  made  such  modification  of  his 
rights  and  her  disabilities,  as  wholly  to  remove  the  reason  for  the 
liability. 

The  rights  acquired  by  the  husband  by  virtue  of  the  mar- 
riage have  almost  all  been  taken  away ;  and  the  disabilities  of  the 
wife  have  nearly  all  been  removed.  She  now  controls  her  own 
estate  entirely,  except  that,  by  construction  of  the  courts,  she 
can  not  convey  her  real  estate  without  her  husband.  This,  how- 
ever, is  solely  for  her  protection,  and  to  prevent  the  squandering 
of  the  estate.  lie  has  now  only  a  modified  tenancy  by  the 
curtesy,  dependent  upon  a  contingency,  and  no  estate  vests  dur- 
ing the  life  of  the  wife.  This  is  rather  a  shadoM^y  estate.  It  is 
an  interest  which  may  possibly  ripen  into  something  tangible 
in  the  uncertain  future.  Previous  to  the  act  of  1861,  it  could  be 
sold  on  execution  against  the  husband;  now,  the  wife  has  the 
sole  control  of  her  real  estate  during  her  life,  and  the  husband 
has  no  interest  until  her  death.  She  must  sue  alone  for  breach 
of  covenant  in  a  deed  to  her.  This  estate,  at  best,  is  now  a  bare 
possibility.  Cole  v.  Van  Riper,  44  111.  58 ;  Beach  v.  Miller,  51  ih. 
206. 

A  liability  which  has  for  its  consideration  rights  conferred, 
should  no  longer  exist  when  the  consideration  has  failed.  If  the 
relations  of  husband  and  wife  have  been  so  changed  as  to  deprive 
him  of  all  right  to  her  property,  and  to  the  control  of  her  person 
and  her  time,  every  principle  of  right  would  be  violated,  to  hold 
him  still  responsible  for  her  conduct.  If  she  is  emancipated,  he 
should  no  longer  be  enslaved. 

For  the  policy  and  wisdom  of  the  legislation  which  has  effected 
a  change  so  radical,  the  legislature  alone  is  responsible.  The 
courts  must  guard  against  a  construction  which  might  prove 
mischievous,  and  result  in  a  practical  divorcement  of  man  and 
wife,  if  such  construction  can  be  avoided. 

In  Cole  V.  Van  Riper,  supra,  this  court  said  that  the  legisla- 
ture never  could  have  intended,  by  the  enactment  of  1861,  to 
loosen  the  bonds  of  matrimony,  or  to  enable  the  wife,  at  pleasure, 
to  effectuate  a  divorce  a  mensa  et  thoro,  or  to  confer  the  power  to 
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restrict  the  husband  to  the  use  of  a  particular  chair,  or  to  forbid 
him  to  take  a  book  from  the  library  without  her  permission,  ^Ve 
shall  not  insist  that  such  unwifelike  conduct  can  even  be  justified 
since  the  law  of  1869. 

The  inquiry  is  therefore  pertinent,  what  is  left  of  the  nuptial 
contract?    What  duties  and  obligations  still  exist? 

As  the  result  of  the  marriage  vow,  and  as  a  part  of  the  con- 
tract, the  wife  is  still  bound  to  love  and  cherish  the  husband, 
and  to  obey  him  in  all  reasonable  demands  not  inconsistent  with 
the  exercise  of  her  legal  rights;  to  treat  him  with  respect,  and 
regard  him  at  least  as  her  equal ;  and  he  is  still  bound  to  protect 
and  maintain  her,  unless  she  should  neglect  wholly  her  marital 
duties  as  imposed  by  the  common  law,  or  assume  a  position  to 
prevent  their  performance,  and  thus  deprive  him  of  her  society, 
mar  the  beauty  of  married  life,  and  disregard  the  household  good. 

These  duties  and  obligations  upon  husband  and  wife  were 
not  the  result  of  the  arrangement  of  their  property  at  common 
law,  but  of  the  contract  of  marriage  and  the  relation  thereby 
created.  By  the  marriage  she  became  one  of  his  family,  and  he 
was  bound  to  provide  her  a  home,  and  necessaries  there  but  not 
elsewhere.  He  must  furnish  her  with  necessaries,  from  a  prin- 
ciple of  duty  and  justice.    2  Kent's  Com.  148. 

''The  duties  of  the  wife,  while  cohabiting  with  her  husband, 
form  the  consideration  of  his  liability  for  her  necessaries."  Mc- 
Cutchen  v.  McGahay,  11  Johns.  281.  This  doctrine  is  approved 
by  Kent  in  his  Commentaries,  2  Vol.  146. 

The  argument  urged  to  maintain  the  responsibility  of  the  hus- 
band for  the  torts  of  the  wife,  because  he  may  still  be  bound 
to  provide  necessaries,  is  not  appropriate.  Upon  the  marriage, 
at  common  law,  his  assent  to  her  contracts  for  necessaries  was 
presumed,  upon  proof  of  cohabitation.  If  she  eloped,  though 
not  with  an  adulterer,  the  husband  was  not  chargeable  even  for 
necessaries.  But  elopement  did  not  release  him  from  liability 
for  her  debts  dum  sola,  or  for  her  torts. 

The  rule  at  common  law,  as  to  the  liability  for  necessaries,  is, 
if  a  man,  without  justifiable  cause,  turns  away  his  wife,  he  is 
bound  for  her  contracts  for  necessaries  suitable  to  her  degree  and 
estate.  If  they  live  together,  and  he  will  not  supply  her,  or  the 
necessary  means,  she  then  can  pledge  his  credit  for  necessaries 
strictly;  but  if  he  provides  for  her,  he  is  not  boimd  by  her  con- 
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tracts,  unless  there  is  evidence  to  prove  his  assent.  He  is  not 
bonnd  by  her  contracts,  unless  they  are  made  by  his  authority  or 
with  his  concurrence,  except  he  makes  no  provision  for  her. 
Montaugue  v.  Benedict,  3  Barn.  &  Cress.  631 ;  Montague  v.  Es- 
pinesse,  1  Car.  &  Payne,  502;  Atkins  v.  Curwood,  7  Car.  & 
Payne,  756. 

The  plain  reason  for  the  obligation  was  the  cohabitation,  or  the 
right  to  enforce  it,  and  the  consequent  right  to  her  obedience 
and  services. 

Even  though  she  lived  separate  from  him,  supported  her 
children,  and  earned  a  salary,  the  party  owing  her  had  no  right 
to  pay  her,  after  notice  from  the  husband  not  to  do  so.  He  could, 
in  such  case,  sue  for  and  recover  the  salary.  Glover  v.  Proprie- 
tors of  Drury  Lane,  2  Chitty,  117. 

Now,  how  changed!  Her  earnings,  except  for  services  she 
may  render  to  him  and  his  minor  children,  are  her  exclusive 
property,  whether  living  apart  from  or  with  him. 

No  principle  is  better  settled,  at  common  law,  than  that  the 
husband  is  not  liable  for  necessaries  furnished  to  the  wife,  if  she 
leaves  him  without  any  fault  on  his  part.  But  he  was  responsible 
for  her  torts  until  a  dissolution  of  the  marriage,  even  in  ease  of 
separation. 

Yfhere  the  husband  and  wife  lived  apart,  and  she  published 
a  libel  of  a  third  person,  he  was  held  to  be  answerable,  notwith- 
standing the  separation.  Head  v.  Briscol  and  Wife,  5  Car.  & 
Payne,  484. 

The  foundation  for  the  liability  in  the  two  cases  is  different. 
In  the  one  case  it  was  based  upon  cohabitation,  and  the  enjoy- 
ment of  the  society  and  services  of  the  wife,  as  a  necessary  conse- 
quence. In  the  other  case  it  rested  more  particularly,  if  not 
exclusively,  upon  the  fact  that  the  husband  became  the  absolute 
owner  of  her  personal  property,  and  had  the  right  to  receive  the 
rents  and  profits  of  her  real  estate. 

It  is  also  urged,  as  a  reason  for  the  continued  liability  of  the 
husband  for  the  torts  of  the  wife,  that  this  obligation  was  im- 
posed upon  him  at  common  law,  whether  she  was  poor  or  wealthy, 
and  that  therefore  the  statutes  have  produced  no  different  rule. 

If  she  did  not  enrich  him  with  property— if  she  did  not  en- 
dow him  with  gold— -she  endowed  him  with  a  nobler  gift  and  a 
greater  excellence.     She  enriched  him  with  her  society,  advised 
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and  eneourged  him  as  one  who  had  no  separate  interests,  and 
freely  gave  to  him  her  time,  industry  and  skill.  As  a  means  of 
paying  her  debts  and  damages  for  her  torts,  her  counsel  and  earn- 
ings might  be  as  important  as  her  accumulated  propei-ty. 

The  distinction  between  the  liability  of  the  husband  for  the 
contracts  of  the  wife  before  marriage,  and  for  her  torts  during 
marriage— as  for  slander  uttered  by  her  alone— is  too  dim  to  be 
easily  seen.  lie  was  made  liable  for  her  debts  at  the  period  of 
marriage,  because  the  law  gave  to  him  all  her  personal  estate 
in  possession,  and  the  power  to  recover  her  personal  property  in 
action.    Bright 's  Hus.  &  Wife,  2  Vol.  p.  2. 

He  was  bound  to  pay  her  indebtedness  because  he  adopted  her 
and  her  circumstances  together.    Black.  B.  1,  443. 

The  law  made  him  liable  for  the  debts  to  which  he  took  her 
subject,  because  he  acquired  an  absolute  interest  in  her  personal 
property,  had  the  receipt  of  the  rents  and  profits  of  her  real 
estate  during  coverture,  and  was  entitled  to  whatever  accrued 
to  her  by  her  industry  or  otherwise,  during  the  same  period. 
Steph.  Nisi  Prius,  Vol.  1,  p.  726. 

The  reason  for  the  liability,  according  to  some  authorities,  is 
that,  by  the  marriage,  the  wife  was  deprived  of  the  use  and  dis- 
posal of  her  property,  and  could  acquire  none  by  her  industry, 
as  her  person  and  earnings  belonged  to  the  husband.  Tyler  on 
Infancy  and  Gov.,  sec.  216. 

The  same  author,  after  declaring  the  husband's  liability  for 
the  debts  and  torts  of  the  wife,  says :  * '  The  reason  assigned  for 
such  liabilities  at  common  law  is,  that  he  was  entitled  to  the 
rents  and  profits  of  the  wife's  real  estate  during  coverture,  and 
to  the  absolute  dominion  over  her  personal  property  in  posses- 
sion."   See.  233. 

The  common  law  was  never  guilty  of  the  absurdity  of  im- 
posing obligations  so  onerous  without  conferring  corresponding 
rights.  Hence,  besides  the  rights  of  property,  the  legal  pre-emi- 
nence was  exclusively  vested  in  the  husband.  He  was  answer- 
able for  her  misbehavior,  and  hence  had  the  right  of  restraint 
over  her  person.    Black.  B.  1,  444, 

Lord  Kaimes,  in  his  Sketches,  says:  "The  man  bears  rule 
over  his  wife's  person  and  conduct;  she  bears  rule  over  his  in- 
clination ;  he  governs  by  lav/,  she  by  persuasion. 

In  the  matter  of  Cochrane,  8  Dowl.  P.  C.  632,  the  wife  was, 
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upon  the  hearing  of  a  writ  of  habeas  corpus,  restored  to  her  hus- 
band upon  the  principle  that  she  was  under  his  guardianship,  and 
that  the  law  entitled  him,  "for  the  sake  of  both,  to  protect  her 
from  the  danger  of  unrestrained  intercourse  with  the  world,  by- 
enforcing  cohabitation  and  a  common  residence." 

So  long  as  the  husband  was  entitled  to  the  property  of  the  wife 
and  to  her  industry,  so  long  as  he  had  power  to  direct  and  control 
her,  and  thus  prevent  her  from  the  commission  of  torts,  there 
was  some  reason  for  his  liability.  The  reason  has  ceased.  The 
ancient  landmarks  are  gone.  The  maxims  and  authorities  and 
adjudications  of  the  past  have  faded  away.  The  foundations 
hitherto  deemed  so  essential  for  the  preservation  of  the  nuptial 
contract,  and  the  maintenance  of  the  marriage  relation,  are  crum- 
bling. The  unity  of  husband  and  wife  has  been  severed.  They 
are  now  distinct  persons,  and  may  have  separate  legal  estates, 
contracts,  debts  and  injuries. 

To  this  conclusion  have  all  the  decisions  of  this  court  tended. 
So  far  as  the  separate  personal  property  of  the  wife  is  concerned, 
she  is  now  the  same  as  a  feme  sole.  She  need  not  join  her  hus- 
band with  her  in  a  suit  to  recover  it,  or  for  the  trespass  to  it,  as 
her  rights  only  are  affected,  and  she  must  sue  alone  for  any 
invasion  of  them.  She  may  even  prosecute  a  suit  against  her 
husband  for  any  unlawful  interference  with  her  property,  con- 
trary to  her  wishes.    Emerson  v.  Clayton,  32  111.  493. 

The  right  of  action  for  personal  injuries  to  the  wife  is  prop- 
erty. She  may  sue  alone  for  the  recovery  of  damages  for  such 
injuries,  and  the  husband  can  not,  without  her  consent,  release 
them.    C.  B.  &  Q.  R.  R.  Co.  v.  Dunn,  52  111.  260. 

In  the  same  case  it  is  said  that  she  can  maintain,  in  her  own 
name,  an  action  for  slander  of  her  character.  If  she  alone  is  en- 
titled to  receive,  and  appropriate  to  her  own  use,  damages  recov- 
ered for  slander  of  herself,  she  should  answer  for  her  slander  of 
others. 

Until  the  law  of  1869,  this  court  adhered  to  the  common  law 
rule,  that  the  husband  was  responsible  for  the  debts  of  the  wife 
contracted  before  marriage.  It  was  repeatedly  declared  that  the 
liability  rested,  not  only  upon  the  fact  that  the  husband,  upon  the 
marriage,  became  the  owner  of  the  wife's  personal  property, 
when  reduced  to  possession,  and  of  a  life  estate  in  her  realty,  but 
upon  the  ground  that  he  was  entitled  to  the  entire  proceeds  of 
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her  time  and  her  labor,  and  that,  notwithstanding  the  law  of 
1861,  he  was  still  entitled  to  her  earnings.  Conner  v.  Berry  46 
111.  371 ;  McMurty  v.  Webster,  48  ih.  123. 

The  last  decision  ^vas  made  in  1868.  Then  followed  the  law 
of  1869. 

In  the  first  adjudication  made  under  it,  it  was  held  that,  as  she 
now  owned  separate  property,  and  enjoyed  her  own  earnings, 
she  must  pay  the  costs  incurred  in  attempting  to  maintain  her 
rights.    Musgrove  v.  Musgrove,  54  111.  186. 

In  Howarth  v.  Warmser,  55  111.  48,  the  husband  was  declared 
to  be  discharged  from  his  former  liability  to  pay  the  debts  of  the 
wife  contracted  before  marriage,  by  force  of  the  legislation  under 
consideration. 

A  married  woman  may  now  be  sued  at  law  upon  her  con- 
tracts as  to  her  separate  property.    Cookson  v.  Toole,  59  111.  515. 

She  may  now  execute  a  valid  lease  of  her  separate  real  estate 
without  joining  her  husband,  and  without  his  consent.  Parent 
V.  Callerand,  64  111.  97. 

So  diverse  are  the  rights  and  interests,  the  duties,  obligations 
and  disabilities  of  husband  and  wdfe  now,  that  it  would  be  most 
unreasonable  to  hold  him  still  liable  for  the  torts  committed 
without  his  presence  and  without  his  consent  or  approbation.  If 
he  is  not  bound  to  pay  her  debts,  why  should  he  be  responsible  for 
her  torts?  When  the  ground- work  is  gone  as  to  one,  it  is  gone 
as  to  the  other,  and  the  structure  of  the  past  must  fall  before  the 
innovations  of  the  present. 

She  is  now,  to  a  very  great  extent,  independent  of  him,  and 
is  clothed  with  rights  and  powers  ample  for  her  own  protection ; 
and  so  far  as  her  separate  property  is  concerned,  is  responsible 
for  her  debts  and  contracts,  with  reference  to  it.  They  are  not 
one,  as  heretofore.  They  are  one  in  name,  and  are  bound  by  sol- 
emn contract,  sanctioned  by  both  divine  and  human  law,  to  mu- 
tual respect;  should  be  of  the  same  household,  and  one  in  love 
and  affection. 

But  a  line  has  been  dra^\Ti  between  them,  distinct  and  inef- 
faceable, except  by  legislative  power.  His  legal  supremacy  is 
gone,  and  the  sceptre  has  departed  from  him. 

She,  on  the  contrary,  can  have  her  separate  estate;  can  con- 
tract with  reference  to  it ;  can  sue  and  be  sued,  at  law,  upon  the 
contracts  thus  made ;  can  sue,  in  her  own  name,  for  injury  to  her 
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person  and  slander  of  her  character,  and  can  enjoy  the  fruits  of 
her  time  and  labor  free  from  the  control  or  interference  of  her 
husband. 

The  chains  of  the  past  have  been  broken  by  the  progression 
of  the  present,  and  she  may  now  enter  upon  the  stern  conflicts 
of  life  imtrammelled.  She  no  longer  clings  to  and  depends  upon 
man,  but  has  the  legal  right  and  aspires  to  battle  with  him  in  the 
contests  of  the  forum ;  to  outvie  him  in  the  healing  art ;  to  climb 
with  him  the  steps  of  fame,  and  to  share  with  him  in  every  occu- 
pation. Her  brain  and  hands  and  tongue  are  her  own,  and  she 
should  alone  be  responsible  for  slanders  uttered  by  herself. 

Our  opinion  is,  that  the  necessary  operation  of  the  statutes  is 
to  discharge  the  husband  from  his  liability  for  the  torts  of  the 
wife,  during  coverture,  which  he  neither  aided,  advised  nor  coun- 
tenanced. 

The  judgment  is  reversed  and  the  cause  remanded. 


CHAPTER  III. 

SEPARATION  AND  DIVORCE. 

When  Divorces  will  be  Recognized  Outside  of  the  State  Granting 
Them — Jurisdiction. 

FELT  V.  FELT. 

59  N.  J.  Eq.  606.     1899. 

GuMMERE,  J.  The  appellant,  by  her  bill  in  this  case,  seeks  a 
decree  of  divorce  from  her  husband  for  adultery,  and  also  for 
desertion.  The  respondent  has  pleaded,  in  bar  of  the  relief 
sought,  a  decree  of  absolute  divorce  obtained  by  him  against  the 
appellant  in  a  district  court  of  the  territory  of  Utah.  A  full  re- 
cital of  the  averments  of  the  plea  is  not  necessary.  It  is  suffi- 
cient for  present  purposes  to  say  that  the  truth  of  those  aver- 
ments is  conceded  by  the  appellant;  that  from  them  it  appears 
that  the  court  which  rendered  the  decree  pleaded  had  jurisdiction 
of  the  subject-matter  of  the  suit,  and  of  tlie  respondent  here,  who 
was  the  complainant  therein  and  who  at  the  time  of  the  institu- 
tion of  the  suit  was  a  hona  fide  resident  of  the  territory  of  Utah; 
that  the  domicile  of  his  wife  was  in  this  state,  and  that  she  was 
neither  served  with  process  within  the  territory  of  Utah,  nor  did 
she  personally  submit  herself  to  the  jurisdiction  of  the  court,  but 
that  jurisdiction  was  obtained  by  publication  of  the  process  and 
complaint  made  in  accordance  with  the  statutes  of  Utah ;  that,  in 
addition,  personal  service  thereof  was  made  upon  her,  at  her  resi- 
dence in  New  Jersey,  a  sufficiently  long  time  before  the  period 
within  which  to  make  answer  had  expired,  to  afford  her  an  oppor- 
tunity to  defend  the  suit,  if  she  had  desired  to  do  so ;  and  that 
the  decree  was  granted  upon  two  grounds,  viz.,  cruelty  and  deser- 
tion. What  force  and  effect  will  be  attributed  to  a  decree  of 
divorce,  rendered  in  a  court  of  a  sister  state,  where  the  jurisdic- 
tion of  the  court  rests  solely  upon  the  domicile  of  the  complainant, 
and  where  the  defendant,  being  a  non-resident,  is  brought  into 
court  by  publication  and  the  service  of  notice  outside  the  jurisdic- 

131 


132  SEPARATION  AND  DIVORCE. 

tion,  is  a  question  of  first  impression  in  this  court.  It  will  not  be 
denied  that  the  preservation  of  good  morals,  and  a  proper  regard 
for  social  relations,  make  it  desirable  that  such  a  decree  should  be 
considered  valid,  not  only  in  the  state  where  it  is  pronounced,  but 
in  everj^  other  jurisdiction,  provided  the  grounds  upon  which  it  is 
based  are  recognized  in  such  jurisdiction  as  justifying  the  decree. 
By  it  the  matrimonial  relation  of  the  husband  and  wife  is  termi- 
nated in  the  state  in  which  it  is  rendered.  Within  the  boundaries 
of  that  state  a  marriage  afterwards  contracted  by  either  of  tlie 
parties  with  a  third  person  is  entirely  valid.  So,  too,  sexual  rela- 
tions between  the  former  husband  and  wife,  within  that  jurisdic- 
tion, subsequent  to  the  entry  of  the  decree,  are  illicit,  unless  sanc- 
tioned by  a  new  marriage.  But,  if  the  decree  is  without  extra- 
territorial force,  the  entire  status  of  both  parties  is  reversed  as 
soon  as  they  pass  beyond  the  limits  of  that  state.  A  subsequent 
marriage  to  a  third  person  within  that  state  then  becomes  void, 
and  the  relations  of  the  parties  to  it  become  adulterous;  while 
sexual  relations  between  the  parties  to  the  decree,  which  are  mere- 
tricious if  indulged  in  within  that  state,  become  matrimonial 
again  when  indulged  in  without  its  borders,  A  condition  of  the 
law  which  makes  the  intercourse  of  a  man  and  woman  either 
legitimate  or  adulterous,  as  they  happen  to  be  within  the  limits  of 
one  state  or  another,  is  not  to  be  tolerated  any  further  than  is 
plainly  required  by  public  policy. 

That  the  public  policy  of  New  Jersey  does  not  require  that 
recognition  should  be  refused  to  a  decree  of  divorce,  rendered  by 
a  court  of  a  sister  state,  because  the  defendant  had  her  domicile  in 
another  state,  and  was  not  within  the  jurisdiction  of  that  court, 
seems  to  me  plain.  State  policy,  when  determined  by  the  legisla- 
ture, controls  the  judicial  branch  of  the  government ;  and  the  leg- 
islature of  New  Jersey,  by  vesting  in  our  court  of  chancery  sole 
jurisdiction  over  the  subject  of  divorce,  and  then  authorizing  it 
to  render  decrees  divorcing,  a  vincido,  resident  complainants 
from  nonresident  defendants,  after  obtaining  jurisdiction  over 
the  latter  by  publication,  and  notice  served  out  of  the  state  upon, 
or  mailed  to  the  post-office  address  of,  the  latter,  has,  as  it  seems 
to  me,  declared  what  our  policy  in  this  regard  shall  be.  That  it 
was  intended  by  the  legislature  that  decrees  of  divorce  so  ren- 
dered shoulU  be  valid  in  every  jurisdiction,  so  far  as  it  had  the 
power  to  make  them  so,  goes  without  saying;  and  it  cannot  be 
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conceived  that  it  was  intended  that  we  should  refuse  to  accord 
to  the  decrees  rendered  in  the  courts  of  our  sister  states  ajfainst 
nonresident  defendants,  who  have  not  submitted  themselves  to 
the  jurisdiction  of  such  courts,  the  efficacy  we  claim  for  our  own, 
when  liable  to  the  same  objection. 

As  has  been  heretofore  stated,  the  question  before  us  has  never 
been  determined  in  this  court.  It,  however,  received  considera- 
tion in  Doughty  v.  Doughty,  28  N.  J.  Eq.  581,  although  the  case 
was  decided  upon  another  ground.  In  that  case  Beasley,  C.  J., 
.delivering  the  opinion  of  the  court,  says:  ''A  judgment  of 
divorce,  resting  even  on  such  a  contracted  foundation  as  the  dom- 
icile of  one  of  the  parties  alone,  bears  with  it,  into  other  jurisdic- 
tions, a  title  to  respect,  and  in  some  cases  a  claim  to  volimtary 
adoption.  In  such  instances,  I  regard  the  question  whether  the 
judgment  shall  be  extraterritorially  enforced  to  be  one  resting 
entirely  on  the  consideration  that,  in  a  matter  of  unusual  interest 
of  this  nature,  an  obligation  rests  upon  every  government  to 
carry  into  effect,  as  far  as  is  reasonably  practicable,  and  as  may 
be  consistent  with  its  own  policy,  all  foreign  judgments.  But  an 
appeal  of  this  kind  to  interstate  comity  should,  I  think,  never 
prevail,  when  the  judgment  sought  to  be  accredited  has  been  ren- 
dered in  violation  of  that  fundamental  axiom  of  justice  that  the 
parties,  before  their  rights  are  adjudged,  shall  have  an  oppor- 
tunity of  being  heard.  A  judgment  of  divorce  proceeding  from  a 
jurisdiction  founded  on  domicile  would  not  contravene  essential 
rules  of  natural  justice,  if  actual  notice  to  appear  had  been 
served  on  the  defendant  residing  abroad.  It  is  true  that  a  notice 
so  served  on  a  litigant  out  of  the  jurisdiction  in  which  a  suit  is 
pending  may  add  nothing  to  the  judicial  right  to  take  cognizance 
over  the  cause,  but,  nevertheless,  it  may  impart  a  quality  to  the 
resulting  judgment  that  will  serve  as  a  credential  to  it  in  a  for- 
eign jurisdiction."  There  is  much  contrariety  of  opinion  upon 
the  question  in  the  courts  of  the  various  states,  but  the  weight 
of  authority  seems  to  support  the  view  expressed  in  Doughty  v. 
Doughty  to  this  extent,  at  least  that  interstate  comity  requires 
that  a  decree  of  divorce  pronoimced  by  a  court  of  the  state  iu 
which  the  complainant  is  domiciled,  and  which  has  jurisdietii.n 
of  the  subject-matter  of  the  suit,  shall,  in  the  absence  of  fraud, 
be  given  full  force  and  effect  within  the  jurisdiction  of  a  sister 
state,  notwithstanding  that  the  defendant  does  not  reside  within 
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the  jurisdiction  of  the  court  which  pronounced  the  decree,  and 
has  not  been  served  with  process  therein;  provided,  that  a  sub- 
stituted service  has  been  made  in  accordance  with  the  provisions 
of  the  statute  of  that  state,  and  that  actual  notice  of  the  pendency 
of  the  suit  has  been  given  to  the  defendant,  and  a  reasonable 
opportunity  afforded  to  put  in  a  defense  thereto ;  and  provided, 
further,  that  the  ground  upon  which  the  decree  rests  is  one  which 
the  public  policy  of  the  state  in  which  it  is  sought  to  be  enforced 
recognizes  as  a  sufficient  cause  for  divorce.  That  view  commends 
itself  to  us,  and  we  think  that,  subject  to  the  limitations  men- 
tioned, the  courts  of  New  Jersey  should,  as  a  matter  of  interstate 
comity,  recognize  as  valid  a  decree  of  divorce  rendered  by  the 
court  of  a  sister  state  against  a  resident  of  this  state  who  has  not 
been  served  with  process. 

In  the  case  before  us,  the  court  pronouncing  the  decree  which 
has  been  pleaded  in  bar  of  the  relief  sought  by  the  complainant 
was  a  court  of  the  domicile  of  the  present  defendant.  It  had 
jurisdiction  of  the  subject-matter  of  the  suit.  There  was  a  sub- 
stituted service  of  process  upon  the  defendant  therein  (the  pres- 
ent complainant)  by  publication,  in  accordance  with  the  pro- 
visions of  the  Utah  statute.  Actual  notice  of  the  pendency  of  the 
suit  was  given  to  her  in  time  to  have  enabled  her  to  make  defense 
thereto,  if  she  had  desired  to  do  so.  There  is  not  even  a  sugges- 
tion that  the  decree  is  tainted  by  fraud,  and  one  of  the  grounds" 
upon  which  it  rests,  namely,  desertion,  is  recognized  by  the  laws 
of  this  state  as  justifying  the  dissolution  of  the  marriage  relation. 
The  decree  appealed  from  should  be  affirmed. 

Magie,  C.  J.,  dissenting. 
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The  New  York  Rule  as  to  Jurisdiction. 

PEOPLE  V.  BAKER. 

76  N.  Y.  78.     1879. 

The  indictment  charged,  and  the  evidence  on  the  part  of  the 
prosecution  tended  to  show,  that  in  the  year  1871  defendant  in 
error  was  married  to  one  Sallie  West,  in  the  state  of  Ohio,  and 
that  in  November,  1874,  while  she  was  still  living,  he  married  one 
Eimice  Nelson,  at  Auburn,  in  this  state. 

The  defendant  in  error  offered  in  evidence  an  exemplified  copy 
of  the  record  of  a  judgment  in  the  Court  of  Conunon  Pleas,  of 
the  county  of  Seneca,  state  of  Ohio,  in  an  action  by  said  Sallie 
against  him  for  divorce.  The  record  showed  proof  of  service  of 
process  on  defendant  by  publication;  there  was  no  personal 
appearance  by  him.  The  judgment  purported  to  dissolve  the 
marriage,  on  the  ground  of  * '  gross  neglect  of  duty, ' '  on  his  part. 
The  statute  of  the  state  of  Ohio  was  also  offered  m.  evidence,  by 
which  it  appeared  that  the  proceedings  in  said  action  were  regu- 
lar and  sufficient,  and  that  the  judgment  was  valid  and  binding 
under  the  laws  of  that  state.  Said  evidence  was  objected  to  on 
the  part  of  the  people,  upon  the  ground  that  that  court  had  no 
jurisdiction  over  the  defendant  or  the  subject-matter.  The  court 
held  that  the  evidence  was  incompetent  for  any  purpose  save 
as  showing  the  intent  of  the  defendant,  and  received  the  evidence 
for  that  purpose  only,  to  which  his  counsel  duly  excepted.  The 
further  material  facts  appear  in  the  opinion. 

FoLGER,  J.  As  we  look  at  this  case,  it  presents  this  question : 
Can  a  court,  in  another  state,  adjudge  to  be  dissolved  and  at  an 
end  the  matrimonial  relation  of  a  citizen  of  this  state,  domiciled 
and  actually  abiding  here  throughout  the  pendency  of  the  judi- 
cial proceedings  there,  without  a  voluntary  appearance  by  him 
therein,  and  with  no  actual  notice  to  him  thereof,  and  without 
personal  service  of  process  on  him  in  that  state. 

We  assimie,  in  putting  this  proposition,  that  the  defendant  in 
error  was  in  the  situation  therein  stated.  We  think  that  it  may 
properly  be  thus  assumed.  It  is  true,  that  the  first  which  is  dis- 
closed of  the  defendant  in  error,  by  the  error-book,  shows  him  m 
another  state,  in  the  act  of  marriage  with  Sallie  West,  the  other 
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party  in  the  judicial  proceedings  there  held.  It  does  not  appear 
where  his  domicile  then  was,  nor  where  it  had  been.  After  the 
marriage,  however,  the  persons  then  married  resided  at  Roches- 
ter, in  this  state,  at  a  time  prior  to  the  commencement  of  those 
judicial  proceedings,  and  he  continued  to  reside  in  that  city  until 
in  1875,  and  after  the  final  judgment  therein  was  rendered.  We 
look  in  vain  in  the  error-book  for  any  exception,  proposition  or 
suggestion  which  presents  or  indicates  that  the  case  was  tried  at 
the  sessions,  upon  the  theory  or  contention  that  the  defendant  in 
error  was  domiciled  in  Ohio,  or  temporarily  abiding  there,  at  any 
time  during  the  pendency  of  the  judicial  proceedings  in  that 
state. 

We  come  back  then  to  the  question  we  have  above  stated.  We 
are  ready  to  say,  that  as  the  law  of  this  state  has  been  declared 
by  its  courts,  that  question  must  be  answered  in  the  negative. 
The  principle  declared  in  the  opinions  has  been  uniform.  Such 
is  the  utterance  in  Borden  v.  Fitch,  15  J.  R.  121 ;  Bradshaw  v. 
Heath,  13  Wend.  407 ;  Vischer  v.  Vischer,  12  Barb.  G40 ;  Kerr  v. 
Kerr,  41  N.  Y.  272 ;  Hoffman  v.  Hoffman,  46  id.  30.  Nor  does  it 
avail  against  them  to  say,  that  the  facts  of  those  cases  do  not 
quadrate  exactly  with  those  of  the  case  before  us.  The  utter- 
ances, which  we  speak  of  were  not  inconsiderate  expressions,  nor 
dicta  merely.  They  were  considerate  steps  in  the  reasoning,  lead- 
ing to  the  solemn  conclusion  of  the  court.  And  as  touching  the 
question  in  its  general  relations,  we  may  cite  Kilburn  v.  Wood- 
worth,  5  J.  R.  37;  Shumway  v.  Stillman,  4  Cow.  292;  s.  c,  6 
Wend.  447 ;  and  Ferguson  v.  Crawford,  70  N.  Y.  253,  where  the 
whole  subject  is  elaborately  considered.  We  know  of  no  case  in 
our  courts  which  has  questioned  the  principle  declared  in  these 
authorities.  Kinnier  v.  Kinnier,  45  N.  Y.  535 — sometimes 
claimed  to  be  a  departure— does  not.  It  is  recognized  there  that 
to  make  valid  in  this  state  a  judgment  of  divorce  rendered  by  a 
coui-t  of  another  state,  that  court  must  have  ''the  parties  within 
its  jurisdiction,"  must  "have  jurisdiction  of  the  subject-matter 
and  of  the  parties,"  who  "must  be  within  lh(>  jurisdiction  of  the 
court."  Hunt  v.  Hunt,  72  N.  Y.  217,  does  not.  That  case  was 
close.  It  went  upon  the  ground,  built  up  with  elaboration,  that 
both  parties  to  the  judgment  were  domiciled  in  Ijouisiana  when 
the  judicial  proceedings  wore  there  begun  and  continued  and  the 
judgment  was  rendered,  and  were  subject  to  its  laws,  including 
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those  for  the  substituted  service  of  process.  We  meant  to  ka-p 
the  reach  of  our  judgment  within  the  bounds  fixed  by  tlie  fu.-ts 
in  that  case. 

We  must  and  will  abide  by  the  law  of  this  state,  as  thus 
declared,  unless  the  adjudications  in  wliidi  it  bus  been  K.'t  forth 
have  been  authoritatively  overruled  in  that  regard.  As  this  is  a 
question  of  Federal  cognizance,  we  ought  to  enquire  whether  the 
national  judiciary  has  declared  anything  inconsistent  therewith. 
Cheever  v.  Wilson,  9  Wall.  108,  is  cited.  Clearly  that  case  is  ikH 
applicable.  There  both  of  the  parties  to  the  judgment  made  a 
voluntary  appearance,  and  the  divorce  court  had  jurisdiction  of 
their  persons,  as  it  had  of  the  subject-matter.  "It  had  juri.sdic- 
tiou  of  the  parties,  and  the  subject-matter,"  says  the  opinion  in 
the  case  cited.  It  had  jurisdiction  of  the  plaintiff  in  the  divorce 
proceedings,  by  her  voluntary  appearance  in  court,  as  a  peti- 
tioner, and  showing  a  l)ona  fide  residence  in  that  state,  in  the  way 
fixed  therefor  by  its  statute  law.  It  had  jurisdiction  of  the  per- 
son of  the  defendant,  by  his  voluntary  appearance  in  the  court, 
and  putting  in  a  sworn  answer  to  the  petition.  The  dictum  in 
the  case  of  Pennoyer  v.  Neff,  95  U.  S.  714,  even  had  it  the  force 
of  a  judgment,  does  not  go  to  the  extent  needed  to  overrule  these 
decisions  in  our  state.  It  is  there  held,  that  to  warrant  a  judg- 
ment in  personam,  there  must  be  personal  service  of  process,  or 
assent  in  advance  to  a  service  otherwise.  It  is  also  said  that  a 
state  may  authorize  judicial  proceedings  to  determine  the  status 
of  one  of  its  own  citizens  towards  a  nonresident,  which  will  be 
binding  within  the  state,  though  had  without  personal  service 
of  process  or  appearance.  It  is  not  said,  much  less  is  it  authorita- 
tively decided,  that  a  judgment  thus  got  may  do  more  than  estab- 
lish the  status  of  the  parties  to  it,  within  the  state  in  wiiieh  the 
judgment  is  rendered.  The  case  just  cited  is  the  latest  annuncia- 
tion kno^vn  to  us  of  the  Supreme  Court  of  the  United  States.  It 
does  not  overrule  the  declarations  of  our  own  courts.  It  rather 
sustains  them.  We  must  and  do  concede,  that  a  state  may 
adjudge  the  status  of  its  citizen  towards  a  nonresident ;  and  may 
authorize  to  that  end  such  judicial  proceedings  as  it  sees  lit :  and 
that  other  states  must  acquiesce,  so  long  as  the  operation  of  the 
judgment  is  kept  within  its  ov>m  confines.  But  that  judgment 
cannot  push  its  effect  over  the  borders  of  another  state,  to  the 
subversion  of  its  laws  and  the  defeat  of  its  policy ;  nor  seek  across 
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its  bounds  the  person  of  one  of  its  citizens,  and  fix  upon  him  a 
status,  against  his  will  and  without  his  consent,  and  in  hostility 
to  the  laws  of  the  sovereignty  of  his  allegiance. 

It  is  said  that  a  judicial  proceeding  to  touch  the  matrimonial 
relation  of  a  citizen  of  a  state,  whether  the  other  party  to  that 
relation  is  or  is  not  also  a  citizen,  is  a  proceeding  in  rem,  or  as  it 
is  more  gingerly  put,  quasi  in  rem.    But  it  was  never  heard  that 
the  courts  of  one  state  can  affect  in  another  state  the  rem  there, 
not  subjected  to  their  process,  and  over  the  person  of  the  owner 
of  which  no  jurisdiction  has  been  got.    Now,  if  the  matrimonial 
relation  of  the  one  party  is  the  res  in  one  state,  is  not  the  matri- 
monial relation  of  the  other  party  a  res  in  another  state?    Take 
the  case  of  a  trust,  the  subject  of  which  is  lands  in  several  states, 
the  trustees  all  living  in  one  state.     Doubtless  the  courts  of  a 
state  in  which  the  trustees  did  not  live  and  never  went,  but  in 
which  were  some  of  the  trust  lands,  could  proceed  in  rem  and 
render  a  judgment  without  personal  service  of  process,  which 
would  determine  there  the  invalidity  of  the  trust  and  affect  the 
possession  and  title  of  the  lands  within  the  jurisdiction  of  those 
courts ;  but  it  would  not  be  contended  that  the  judgment  would 
operate  upon  the  trustees  or  upon  the  trust  lands,  in  other  states, 
so  as  to  affect  the  title,  or  the  possession,  in  those  states.     It 
could  operate  only  on  the  rem  upon  which  the  process  of  those 
courts  could  lay  hold.    And  why  is  not  the  matrimonial  relation 
of  a  citizen  of  New  York,  as  it  exists  in  that  state,  if  it  is  a  res, 
as  much  exempt  from  the  effect  of  such  a  judgment  as  lands  in 
that  state,  and  the  trust  under  which  they  may  be  held  ?    Is  not 
any  other  relation  of  mankind  as  much  a  res  for  the  touch  and 
adjudication  of  courts  as  that  of  a  husband  and  wife  1    Take  the 
relation  of  a  minor  orphan  to  its  guardian,  or  to  those  entitled 
by  law  to  be  its  guardians.    That  is  a  status,  in  kind  as  the  matri- 
monial relation.     The  courts  of  one  state  may  act  and  appoint 
a  guardian  for  such  a  child,  if  it  is  within  their  territorial  juris- 
diction, and  remains  there ;  but  the  appointment  is  not  operative 
per  se  in  another  state,  into  which  the  child  goes.     (Wood worth 
v.  Spring,  4  Allen,  321.)    It  is,  of  course,  to  be  granted,  as  before 
said,  as  a  general  proposition,  to 'which  it  is  not  now  needful  to 
suggest  limitations,  that  each  state  may  declare  and  adjudge  the 
status  of  its  own  citizens.     And,  hence,  if  one  party  to  a  pro- 
ceeding is  domiciled  in  a  state,  the  status  of  that  party,  as  af- 
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fected  by  the  matrimonial  relation,  may  be  adjudged  upon  and 
confirmed  or  changed,  in  accordance  with  the  laws  of  that  state. 
But  has  not  the  state  in  which  the  other  party  named  in  the 
proceeding  is  domiciled,  also  the  equal  right  to  determine  hi.s 
status,  as  thus  affected,  and  to  declare  by  law  what  may  change 
it,  and  what  shall  not  change  it?  If  one  state  may  have  its 
policy  and  enforce  it,  on  the  subject  of  marriage  and  divorce, 
another  may.  And  which  shall  have  its  policy  prevail  within  its 
own  borders,  or  shall  yield  to  that  of  another,  is  not  to  be  deter- 
mined by  the  facility  of  the  judicial  proceedings  of  either,  or  the 
greater  speed  in  appealing  to  them.  That  there  is  great  diversity 
in  policy  is  very  notable.  It  does  not,  however,  seem  to  tend  to 
a  state  of  harmonious  and  reliable  uniformity,  to  set  up  the  rule 
that  the  state  in  which  the  courts  first  act  shall  extend  its  laws 
and  policy  beyond  its  borders,  and  bind  or  loose  the  citizens  of 
other  sovereignties.  It  will  prove  awkward,  and  worse  than 
that,  afflictive  and  demoralizing,  for  a  man  to  be  a  husband  in 
name  and  under  disabilities  or  ties  in  one  jurisdiction,  and  single 
and  marriageable  in  another.  Yet  it  is  only  in  degree  that  it  is 
harder  than  the  results  of  other  conflicts  in  laws.  It  is  more 
sharply  presented  to  us,  because  tenderer,  more  sacred,  more 
lasting  relations,  of  greater  consequence,  are  involved,  and  be- 
cause the  occasions  calling  attention  to  the  conflict  have,  of  late 
years,  become  so  frequent.  Whatever  we  may  hold  in  the  United 
States,  it  will  not  change  results  in  foreign  countries.  And  in 
seeking  for  a  rule  which  shall  be  of  itself,  from  its  ovm  reason, 
correct,  we  ought  to  find  or  form  one,  if  may  be,  that  is  generally 
applicable.  However  submissively  we  must  concede  to  every  sov- 
ereignty the  right  to  maintain  such  degree  of  strictness  in  the 
domestic  relations  as  it  sees  fit  within  its  own  territory,  there  is 
no  principle  of  comity  Avhich  demands  that  another  sovereignty 
shall  permit  the  status  of  its  citizens  to  be  affected  thereby,  when 
contrary  to  its  own  public  policy,  or  its  standard  of  public 

morals. 

We  are  not,  therefore,  satisfied  with  the  doctrine  that  rests  the 
validity  of  such  judicial  proceedings  upon  the  right  and  sover- 
eign power  of  a  state  to  determine  the  status  of  its  own  citizens, 
and  because  it  may  not  otherwise  effectually  establish  it,  asserts 
the  power  to  adjudge  upon  important  rights,  without  hearing  the 
party  to  be  affected,  and  without  giving  him  the  notice  which  is 
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required  by  the  principles  of  natural  justice,  he  being  all  the 
while  beyond  its  jurisdiction. 

Besides,  a  just  consideration  of  what  is  a  proceeding  in  rem, 
and  of  the  effect  of  a  judgment  therein,  shows  that  the  latter  does 
not  reach  so  far  as  is  contended  for  it.  It  is  a  proceeding  in  rem 
merely.  The  judgment  therein  is  not  usually  a  ground  of  action 
in  personam  in  another  jurisdiction,  for  as  a  proceeding  in  per- 
sonam, or  as  giving  foundation  for  one,  the  court  gets  no  juris- 
diction. (Pauling  V.  Bird's  Exrs.,  13  J.  E.  192.)  How  then, 
upon  such  basis,  can  the  judgment  be  brought  here  and  made 
the  foundation  of  an  action  against  one  personally,  and  if  not  a 
means  of  offense  in  personam,  how  a  means  of  defence  to  the 
person,  when  sought  to  be  held  for  personal  acts,  in  violation  of 
the  laws  of  his  allegiance  ? 

The  consequences  of  such  want  of  harmony  in  polity  and  pro- 
ceeding, we  have  adverted  to.  The  extent  of  them  ought  to  bring 
in  some  legislative  remedy.  It  is  not  for  the  courts  to  disregard 
general  and  essential  principles,  so  as  to  give  palliation.  Indeed, 
it  is  better,  by  an  adherence  to  the  policy  and  law  of  our  own 
jurisdiction,  to  make  the  clash  the  more  and  the  earlier  known 
and  felt,  so  that  the  sooner  may  there  be  an  authoritative  de- 
termination of  the  conflict. 

It  is  urged  upon  us  that  our  state  cannot  with  good  grace  hold 
invalid  this  judgment  of  a  court  of  Ohio,  when  our  own  Code 
provided,  at  the  time  of  the  rendition  of  it,  for  the  giving  of 
judgment  of  divorce  against  a  nonresident,  by  like  substituted 
service.  It  is  true  that,  until  the  new  Code  of  Procedure,  such 
had  been  the  case.  (2  R.  L.  197,  sec.  1 ;  1  Id.  489,  sec.  9 ;  2  R.  S. 
144,  sec.  38;  Id.  185,  Id.  187,  sec.  134;  Laws  of  1862,  chap.  246, 
sec.  1;  Old  Code,  sec.  135;  but  see  New  Code,  sub.  438,  sec.  4.) 
This  is  but  to  say  that,  on  the  principle  of  the  comity  of  states, 
we  should  give  effect  to  this  judgment.  But  this  principle  is 
not  applied  when  the  laws  and  judicial  acts  of  another  state  are 
contrary  to  our  oa\ti  public  policy,  or  to  abstract  justice  or  pure 
morals.  The  policy  of  this  state  always  has  been  that  there  may 
of  right  be  but  one  sufficient  cause  for  a  divorce  a  vinculo;  and 
that  policy  has  been  upheld,  with  strenuous  effort,  against  per- 
sistent struggles  of  individuals  to  vitiate  and  change  it.  And 
though  it  is  lightly,  we  must  think,  sometimes  said  that  it  is  but 
a  technicality,  that  there  must  be  personal  notice  and  chance  to 
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be  heard,  to  make  a  valid  judgment  affecting  personal  righte  and 
conditions,  we  cannot  but  estimate  the  principle  as  of  too  funda- 
mental and  of  too  grave  importance  not  to  be  shielded  by  the 
judiciary,  as  often  as  it  is  in  peril. 

We  are  aware  that  there  are  decisions  of  the  courts  of  sister 
states  to  the  contrary  of  the  authorities  in  this  state.  They  are 
ably  expressed ;  they  are  honestly  conceived.  They  are,  however, 
on  one  side  of  a  judicial  controversy  the  dividing  line  whereof 
is  well  marked,  and  is  not  lately  drawn.  It  would  not  be  prof- 
itable to  review  and  discuss  them.  They  are  prevalent  within  the 
jurisdictions  in  which  they  have  been  uttered,  and  we  cannot 
expect  to  change  them  there.  They  are  in  opposition  to  the  judg- 
ments of  our  own  courts,  which  we  must  respect,  and  with  which 
our  reason  accords.  It  remains  for  the  Supreme  Court  of  the 
United  States,  as  the  final  arbiter,  to  determine  how  far  a  judg- 
ment rendered  in  such  a  case,  upon  such  substituted  service  of 
process,  shall  be  operative,  without  the  territorial  jurisdiction  of 
the  tribunal  giving  it. 

There  is  an  exception  still  to  be  noticed.  The  court,  m  charg- 
ing the  jury,  stated  to  them  that  if  the  divorce  had  been  ob- 
tained under  the  laws  of  this  state,  .aough  the  defendant  in 
error  would  not  have  been  guilty  of  the  crime  of  bigamy,  yet  he 
would  have  been  guilty  of  a  misdemeanor,  and  that  that  was  a 
pertinent  consideration  for  them.  "We  do  not  understand  that 
this  was  meant  for  an  instruction  that  they  could  con\dct  him  of 
the  misdemeanor,  if  they  did  not  find  that  he  was  guilty  of  the 
higher  offence.  The  charge  is  to  be  taken  in  connection  with  the 
reception  in  evidence  of  the  Ohio  record,  on  the  question  of  his 
intent.  As  bearing  merely  upon  his  guilty  or  innocent  purpose, 
it  was  not  inappropriate  for  the  jury  to  consider  that,  thoudi  a 
man  from  whom  his  -vvife  has  been  divorced  a  vinculo,  in  this  state 
may  not,  by  marrying  again,  incur  the  penalties  for  bigamy,  so 
long  as  she  lives. 

We  are  of  opinion  that  the  judgment  of  the  General  Term 
should  be  reversed,  and  that  of  the  Sessions  be  affirmed. 

Church,  Ch.  J.,  dissented. 


142  SEPARATION  AND  DIVORCE. 

Adultery  as  a  Ground  of  Divorce. 

NICHOLS  V.  NICHOLS. 

31  Vt.  328.    1858. 

Libel  for  divorce  from  the  bonds  of  matrimony.  The  cause  for 
divorce  was  the  alleged  adultery  of  the  libellee.  The  libellee, 
by  her  guardian  ad  litem,  resisted  the  libel  on  the  ground  that 
she  was  insane  at  the  time  of  the  commission  of  the  adulterous 
acts  charged. 

Redfield,  Ch,  J.  This  is  libel  for  divorce  a  vinculo,  for  the 
adultery  of  the  wife.  The  defence  was  that  she  was  insane  at 
the  time.  The  court  are  satisfied  of  the  facts  alleged,  both  in 
support  and  defence  of  the  libel,  and  are  not  satisfied  that  the 
act  complained  of  was  done  in  a  lucid  interval. 

The  court  held  that  general  insanity  is  a  full  defence  for  all 
acts  which  by  the  statute  are  grounds  of  granting  divorce.  In 
regard  to  severity  and  desertion,  there  could  be  no  question. 
There  is  wanting  the  consenting  will,  which  is  indispensable  to 
give  the  acts  the  quality,  either  of  severity  or  desertion.  The 
case  is  the  same  in  regard  to  acts  of  sexual  intercourse  with  one 
not  the  husband.  If  done  by  force,  or  fraud,  no  one  could  pre- 
tend that  it  formed  any  ground  of  dissolving  the  bonds  of  matri- 
mony. And  insanity  is  even  more  an  excuse,  if  possible,  than 
either  force  or  fraud.  It  not  only  is  not  the  act  of  a  responsible 
agent,  but  in  some  sense  it  might  fairly  be  regarded  as  superin- 
duced by  the  consent  or  connivance  of  the  husband,  since  he  has 
the  right,  and  is  bound  in  duty,  to  restrain  the  wife,  when  be- 
reft of  reason  and  the  power  of  self  control,  from  the  commis- 
sion of  all  unlawful  acts,  both  to  herself  and  others. 

If  the  husband,  knowing  the  wife 's  propensity  to  self  destruc- 
tion, suffered  her  to  take  her  own  life,  he  could  be  regarded  as 
scarcely  less  than  a  murderer  himself.  So,  too,  in  regard  to  the 
act  complained  of.  It  was  in  the  power  of  the  husband  always 
to  guard  against  such  consequences.  And  if  he  failed  in  this 
duty,  he  surely  could  not  ask  the  court  to  visit  the  consequence 
of  his  own  misconduct  upon  the  unfortunate  being,  whom  having 
sworn  to  love,  comfort,  honor  and  keep,  in  sickness  and  in  health, 


NICHOLS  V.  NICHOLS.  143 

till  death,  he  had  chosen  to  abandon  to  the  short  charity  of  a 
proverbially  heartless  world,  in  the  hour  of  her  utmost  nect-ssity. 

And  if  the  case  were  shown,  of  those  to  whose  care  the  husband 
had  prudently  entrusted  his  wife,  for  care  or  for  cure  (as  lie 
might  lawfully  do),  having  betrayed  or  abused  this  confidence 
to  purposes  of  crime  on  their  part,  as  might  possibly  occur  with- 
out his  fault,  he  surely  could  not  blame  his  insane  wife  for  the 
treachery  of  his  own  agents,  or  their  assistants.  In  insanity  it 
is  well  known  that  the  subject  is  liable  to  such  illusions  as  to  mis- 
take utter  strangers  for  the  nearest  relatives.  If,  too,  they  retain 
only  the  ordinary  stimulus  of  propensity,  at  such  a  time,  with  no 
power  of  self  control,  they  are,  of  course,  at  the  mercy  of  every 
base  man.  But  in  many  cases  sexual  propensity  is  more  or  less 
excited  during  insanity,  and  the  liability  to  such  contingencies 
proportionally  increased. 

In  such  cases,  for  the  husband  to  seek  for  a  dissolution  of  the 
marriage  relation,  must  argue  great  weakness  or  great  depravity. 

We  have  read  the  case  of  Matchin  v.  Matchin,  6  Barr.  332,  and 
the  opinion  of  the  late  Chief  Justice  Gibson,  where  he  attempts 
to  maintain  that  the  adultery  of  the  wife,  although  insane,  is 
sufficient  ground  of  divorce,  for  the  reason  that  it  tends  to  im- 
pose a  spurious  offspring  upon  the  husband.  The  reason  is  one 
which  will  have  no  application  to  similar  acts  committed  by  the 
husband,  and  as  applied  to  the  wife,  seems  truly  revolting  to  all 
just  sense  of  propriety  and  decency.  We  are  surprised  that  such 
an  opinion  should  ever  have  found  admission  into  the  reports, 
and  should  be  shocked  at  the  prospect  that  it  could  ever  gain  gen- 
eral countenance  in  the  American  Republic. 

A  majority  of  the  court  are  of  opinion  that  the  libel  must  be 
dismissed. 


144  SEPARATION  AND  DIVORCE. 

Cruelty  and  Desertion  as  Grounds  of  Divorce. 

WARNER  V.  WARNER. 

54  Mich.  492.    1884. 

Appeal  from  Van  Buren.     (Mills,  J.) 
Divorce  bill.    Complainant  appeals. 

Sherwood,  J.    The  parties  in  this  cause  were  married  in  Feb- 
ruary, 1878.     They  resided  in  Van  Buren  County,  and  had  for 
many  years  prior  thereto.    The  complainant  was  sixty-four  years 
old,  a  widower,  and  lived  upon  his  farm  near  the  village  of  Law- 
ton,  with  his  daughter  and  an  aged  mother.    The  defendant  was 
a  widow,  fifty-eight  years  of  age,  owned  a  house  and  several  lots 
in  Lawton,  but  resided  in  Paw  Paw,  and  kept  house  there  with 
a  minor  son  nearly  of  age.    The  mother  of  complainant  was  about 
ninety  years  old,  could  scarcely  get  about  upon  crutches,  was 
very  gross  and  insulting  in  her  language  and  conduct,  and  in 
consequence  of  a  dislocated  hip  and  other  weaknesses  and  her 
restless  disposition,  required  much  attention  and  great  patience 
and  forbearance  in  caring  for  her.     After  their  marriage  the 
complainant  took  the  defendant  to  her  home  upon  his  farm,  he 
having  taken  her  son  into  his  service  there  several  weeks  before. 
The  parties  continued  to  reside  together    upon    complainant's 
farm  until  about  the  5th  or  6th  day  of  March,  1880,  when  they 
separated,  the  defendant  leaving  the  complainant,  who,  on  the 
28th  day  of  August,  1882,  filed  his  bill  against  the  defendant  for 
divorce,  alleging  as  the  ground  thereof  that  defendant  had  de- 
serted him. 

The  defendant  filed  her  answer  to  the  complainant's  bill,  deny- 
ing the  desertion,  or  that  she  left  the  complainant  without  rea- 
sonable cause.  She  avers  that  the  complainant  is  and  was,  when 
married,  the  owner  of  two  good  farms,  one  in  the  state  of  New 
York  and  the  other  in  this  State;  that  he  represented  his  prop- 
erty to  be  worth  $10,000 ;  that  he  was  amply  able  to  support  them 
in  a  respectable  manner;  that  he  would  do  so;  and  that  her  son 
should  live  with  them  until  he  chose  to  go  for  himself.  And 
defendant  further  avers  that,  when  she  went  to  live  with  com- 
plainant, she  took  with  her  all  her  beds,  bedding,  table  Imen, 


WARNER  V.  WARNER.  145 

and  furniture,  put  the  same  into  immediate  use  in  the  family  of 
complainant,  and  continued  so  to  use  the  same  until  much  of  it 
was  worn  out,  which  he  refused  to  replace.  She  further  claims, 
and  the  testimony  tends  strongly  to  show,  that  the  complainant 
promised  defendant  that  he  would  make  repairs  upon  her  hoiuse 
in  Lawton,  and  after  the  first  year  would  go  and  live  there  with 
her,  which  he  subsequently  refused  to  do.  The  answer  further 
avers  that  the  complainant  refused  to  furnish  defendant  with 
suitable  clothing  and  other  necessaries;  that  during  the  four 
years  of  their  marriage  he  let  her  have  less  than  eleven  dollars 
for  that  purpose ;  that  very  soon  after  their  marriage  complain- 
ant and  his  mother  commenced  to  ill-treat  the  defendant  and  her 
son;  drove  the  son  away  from  their  house;  was  in  the  habit  of 
cursing  and  swearing  at  defendant,  calling  her  vile  and  wicked 
names,  and  so  cruelly  treated  her  that  he  threatened  her  with 
personal  injuries  even  to  the  taking  of  her  life ;  that  his  abusive 
conduct  was  frequently  exhibited  towards  her  in  the  presence 
of  her  son  and  other  persons ;  that  she  endured  his  cruelties  and 
neglects  for  over  two  years,  and  imtil  she  found  that  they  were 
greatly  impairing  her  health,  making  her  life  a  burden,  and  that 
there  was  no  hope  of  reform,  and  then  left  the  complainant ;  that, 
as  she  left  him,  with  an  oath  he  called  her  a  bitch  and  told  her 
to  go.  She  further  avers  that  while  she  lived  with  him  she  treated 
him  kindly  and  in  a  manner  becoming  a  good  wife ;  that  he  never 
had  any  cause  for  his  ill-treatment;  that  it  was  solely  for  the 
protection  of  her  life  and  health  that  she  left  him ;  and  that  he 
has  never  since  expressed  a  wish  or  desire  that  she  should  return 
and  live  with  him. 

The  testimony  was  taken  in  open  court,  and  is  voluminous, 
both  parties  being  sworn  in  the  case.  After  a  patient  hearing 
and  careful  examination  of  the  testimony,  Judge  Mills  refused 
to  grant  a  decree  of  divorce,  and  dismissed  complainant's  bill. 
We  think  he  decided  correctly.  Separation  is  not  necessarily  de- 
sertion. The  latter  may  not  arise  until  long  after  the  former 
has  occurred.  Eeed  v.  Reed,  Wright  224 ;  Ahrenfeldt  v.  Ahrcn- 
feldt,  1  Hoff.  Ch.  47;  Clement  v.  Mattison,  3  Rich.  (S.  C.)  93; 
Fellows  V.  Fellows,  31  Me.  342.  And  when  separation  and  de- 
sertion occur  at  the  same  time,  the  guilty  party  is  not  always  the 
one  who  leaves  the  matrunonial  home.  St.  John  v.  St.  John, 
Wright  211;  Gossan  v.  Gossan,  Id.  147;  2  Dane's  Abr.  308;  Bish. 
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Mar.  &  Div.  §  514.  Desertion,  under  the  statute,  is  the  wilful 
abandonment  of  one  party  by  the  other  without  cause,  and 
against  the  will  of  the  party  abandoned,  for  the  period  of  two 
years.  If  the  husband 's  conduct  is  so  cruel  towards  his  wife  that 
she  cannot  live  and  cohabit  with  him  with  safety  to  her  health 
or  without  peril  to  her  life,  or  if  she  has  good  reason  to  believe 
she  cannot,  and  for  such  reason  she  leaves  him  and  abandons 
his  home,  she  does  not  thereby  commit  the  crime  of  desertion. 
In  such  case  she  does  not  leave  her  husband  or  her  home  in 
consequence  of  any  willfulness  on  her  part,  but  is  compelled  by 
the  cruelty  of  her  husband,  and  against  her  will,  so  to  do.  The 
desertion  in  such  case  is  upon  his  part,  and  not  upon  hers.  He 
as  completely  commits  the  crime  of  desertion  when,  by  his  cruel 
conversation  and  conduct,  he  compels  her  for  safety  to  leave 
him  and  his  home,  as  when  he  willfully  and  without  cause  leaves 
and  abandons  her.  In  all  such  cases  the  husband  is  guilty  of 
the  crime  or  misconduct  he  charges  against  the  wife,  and  of 
course  cannot  have  a  decree.    How.  Stat.  §  6232. 

We  have  examined  the  testimony  in  this  case  with  care,  and 
find  very  many  of  the  averments  contained  in  the  answer  sus- 
tained by  the  proofs,  particularly  those  relating  to  the  cruel 
language  and  conduct  of  complainant  towards  his  wife.  His 
parsimoniousness  is  also  quite  apparent.  The  language  used  by 
complainant  to  defendant,  so  far  as  the  record  shows,  appears 
to  have  been  without  cause  or  provocation — intolerable  among 
decent  people — and  clearly,  under  the  decisions  of  this  Court, 
constituting  extreme  cruelty.  Whitmore  v.  Whitmore,  49  Mich. 
417 ;  Pahner  v.  Palmer,  45  Mich.  150 ;  Briggs  v.  Briggs,  20  Mich. 
34 ;  Bennett  v.  Bennett,  24  Mich.  482 ;  Goodman  v.  Goodman,  26 
Mich.  417. 

The  defendant,  as  shown  by  the  testimony,  is  a  sensitive 
woman  of  good  taste,  culture  and  refinement.  To  her  such  lan- 
guage and  treatment  is  the  worst  kind  of  cruelty.  She  endured 
it  until  it  not  only  destroyed  the  comfort  and  happiness  of  her 
home,  but  threatened  her  health,  and  there  was  no  hope  of 
change.  No  rule  of  law  or  equity  would  compel  her  to  remain 
longer  with  the  complainant,  and  by  leaving  him  she  did  not 
incur  the  penalty  of  giving  her  guilty  husband  cause  for  divorce. 
The  circuit  court  evidently  took  this  view  of  the  case,  and  I  fully 
agree  with  Chief  Justice  Graves  in  his  remarks  in  the  case  of 
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Nicholas  v.  Nicholas,  50  ]\Iich.  162,  when  he  says  the  appellate 
tribunal  ought  to  be  fully  persuaded  that  it  must  have  reached 
a  different  conclusion  had  it  occupied  the  position  of  the  court 
appealed  from  and  been  favored  with  all  the  advanta^'es  of  that 
court  for  judging  rightly,  before  overruling  the  decree  made. 

We  shall  not  attempt  to  give  a  synopsis  of  the  testimony,  nor 
is  it  necessary  to  comment  further  upon  it  in  disposing  of  the 
case.  We  will  say,  however,  that  a  review  of  the  evidence  and 
argiunents  of  counsel  has  only  confirmed  our  con\'ictiou  of  the 
justice  of  the  decree  rendered  by  the  circuit  judge,  which  must 
be  affii-med,  with  costs,  and  in  addition  thereto  the  complainant 
must  pay  to  the  defendant  the  sum  of  $500,  within  ninety  days 
after  the  entry  of  the  order  therefor,  as  alimony  pendente  lite. 


Desertion  as  a  Ground  of  Divorce. 

DANFORTH  v.  DANFORTH. 
88  Me.  120.     1895. 


Walton,  J.  The  question  is  this :  If  a  wife  deserts  her  hus- 
band, and  remains  away  from  him  for  three  consecutive  years, 
and,  during  all  that  time,  continuously  and  unreasonably  refuses 
to  return,  will  the  fact  that,  wnthin  the  three  years,  her  husband 
once  visited  her  and  occupied  the  same  bed  with  her  for  two  or 
three  nights,  necessarily  interrupt  the  desertion  and  bar  his  right 
to  a  divorce  for  that  cause? 

We  think  not.  Desertion,  such  as  will  be  a  valid  cause  for  a 
divorce,  is  not  easily  defined.  Stewart  v.  Stewart,  78  Uq.  548, 
and  cases  there  cited.  And  it  may  be  equally  difficult  to  define 
what  wiU  constitute  an  interruption  or  condonation  of  deser- 
tion.    The  authorities  are  conflicting  and  confusing. 

In  Kennedy  v.  Kennedy,  87  111.  250,  where  a  wife,  without 
justification,  refused  to  go  to  a  new  home  which  her  husband 
had  prepared  for  her,  and  remained  away  for  the  statutory 
length  of  time  necessary  to  create  a  valid  groimd  for  divorce,  the 
court  held  that  the  fact  that  on  one  occasion  he  cohabited  with 
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her  at  her  brother's  house,  did  not  interrupt  the  desertion  or 
bar  his  right  to  a  divorce. 

And  we  have  reached  the  same  conclusion.  **  Utter  desertion 
continued  for  three  successive  years,"  is  one  of  the  causes  for 
which  a  divorce  may  be  granted.  R.  S.  c.  60,  sec.  2.  And  we 
think  that  if  a  wife  deserts  her  husband  and  remains  away  from 
him  for  the  full  period  of  three  consecutive  years,  and,  during  all 
that  time,  continuously  and  unreasonably  refuses  to  return,  his 
right  to  a  divorce  is  complete,  and  cannot  be  defeated  by  proof 
that  on  one  occasion,  within  the  three  years,  he  visited  his  wife, 
and,  for  tv/o  or  three  nights,  occupied  the  same  bed  with  her. 

Such  a  visit  is  not  illegal  or  improper.  On  the  contrary,  it 
has  often  been  held  to  be  the  duty  of  the  husband  to  visit  his 
absent  wife,  and  to  endeavor  by  all  proper  means  to  effect  a 
reconciliation. 

If  he  succeeds,  and  his  wife  returns  to  her  home  and  to  her 
duties  as  his  wife,  undoubtedly  her  prior  desertion  will  be  inter- 
rupted, or  regarded  as  condoned,  and  cannot  be  added  to  a  sub- 
sequent desertion  for  the  purpose  of  completing  the  three  years 
necessary  to  entitle  her  husband  to  a  divorce.  But  if,  in  spite 
of  his  efforts,  his  wife  persistently  and  unreasonably  refuses  to 
return,  and  continuously  remains  away  from  him  for  three 
consecutive  years,  we  think  her  husband's  right  to  a  divorce  is 
complete — that  the  mere  fact  that  on  one  occasion  he  visited  her, 
and  for  two  or  three  nights  occupied  the  same  bed  with  her, 
does  not  interrupt  the  continuity  of  her  desertion. 

Case  remanded  for  further  hearing  in  the  court  below. 


Imprisonment  as  a  Ground  of  Divorce. 

LEONARD  V.  LEONARD. 

151  Mass.  151.     1890. 

C.  Allen,  J.  The  libellant  seeks  a  divorce  from  her  husband 
on  the  ground  that  he  has  been  sentenced  to  imprisonment  at 
hard  labor  in  the  state  prison  at  Waupun,  Wisconsin,  for  a  term 
of  seven  years  and  six  months ;  and  the  question  presented  to  us 
is  whether  such  a  sentence  passed  in  another  state  is  a  good  cause 
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of  divorce  here.  The  Pub.  Sts.  c.  146,  sec.  2,  provido  that  a 
divorce  may  be  decreed  "when  either  party  has  been  sentenced 
to  confinement  at  hard  labor  for  life  or  for  five  years  or  more  in 
the  state  prison,  or  in  a  jail  or  house  of  correction."  The  first 
statute  in  this  commonwealth  making  a  sentence  to  imprisonment 
a  cause  of  divorce  was  the  Rev.  Sts.  c.  76,  sec.  5,  where  the  lan- 
guage is  substantially  the  same  as  that  quoted  above,  except 
that  the  term  required  is  seven  years  or  more.  Desertion  was 
not  made  a  cause  of  divorce  till  afterwards,  by  the  St.  of  1838, 
c.  126,  and  it  is,  therefore,  apparent  that  the  sentence  of  impris- 
onment was  not  deemed  merely  to  be  substantially  equivalent 
to  a  desertion.  It  imported  an  offence,  the  nature  of  which  was 
known  to  the  legislature.  Imprisonment  elsewhere  might  be  for 
a  cause  punishable  here  for  a  less  term,  or  possibly  not  punish- 
able here  at  all.  The  term  "the  state  prison,"  when  used  with- 
out further  description  in  the  Revised  Statutes,  as  well  as  in  the 
more  recent  legislation,  means  the  state  prison  of  this  coiinnon- 
wealth.  Beard  v.  Boston,  ante,  96.  No  instance  to  the  contrary 
has  been  cited  to  us,  and  we  do  not  now  recall  any.  If  a  state 
prison  elsewhere  was  intended,  it  would  be  natural  to  say  so  in 
distinct  language,  as  in  the  Rev.  Sts.  c.  144,  sec.  34.  A  sentence 
to  imprisonment  elsewhere  is  not  included  as  a  cause  of  divoree, 
within  the  meaning  of  the  Pub.  Sts.  c.  146,  sec.  2.  ]\Iartin  v. 
Martin,  47  N.  H.  52,  53. 
Libel  dismissed.* 


Condonation  as  a  Defense  to  a  Suit  for  Divorce. 

ALEXANDRE  v.  ALEXANDRE. 
2  Pro.  &  Div.  (Eng.)  164.    1870. 

This  was  a  petition  by  a  husband  for  the  dissolution  of  hi.s 
marriage  on  the  ground  of  his  wife's  adultery  with  some  per- 
sons unknown. 

It  was  proved  on  the  hearing  of  the  petition  that  the  parties 

*  See  31  L.  R.  A.  515,  for  extended  note  as  to  the  effect  upon  the 
marriage  relation,  of  a  conviction  and  sentence  of  either  the  husband 
or  wife. 
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were  married  in  Jersey  on  the  26th  of  January,  1856,  that  they 
afterwards  cohabited  in  Jersey  for  a  short  time,  that  they  then 
separated,  and  that  in  October,  1860,  during  the  separation,  the 
respondent  had  given  birth  to  a  child  of  which  the  petitioner  was 
not  the  father,  that  the  respondent  had  been  guilty  of  adultery 
in  London  subsequent  to  the  birth  of  the  child,  and  that  in  the 
months  of  March  and  April,  1868,  subsequent  to  the  date  of  such 
adultery,  the  petitioner  and  the  respondent  had  resumed  cohabi- 
tation and  had  lived  together  for  a  few  weeks  in  lodgings  in 
London.  The  respondent  was  examined  as  a  witness  on  behalf 
of  the  Queen's  Proctor,  and  she  stated  that  before  she  returned 
to  cohabitation  in  March,  1868,  she  confessed  to  the  petitioner 
that  she  had  given  birth  to  an  illegitimate  child  during  the  sep- 
aration, and  that  he  received  her  with  a  full  knowledge  of  that 
fact,  and  allowed  the  child  to  live  with  them  in  their  lodgings. 
She  admitted,  however,  that  she  did  not  disclose  to  him  any 
other  acts  of  adultery  of  which  she  had  been  guilty  during  the 
separation. 
The  Judge  Ordinaey. 

As  regards  the  adultery  which  resulted  in  the  birth  of  the 
child,  I  think  the  facts  now  disclosed  are  a  complete  answer  to 
the  petitioner's  claim  for  a  decree,  because  he  condoned  it.  But 
there  is  another  charge  of  adultery,  which  was  established  on  the 
first  hearing,  and  which  is  not  only  not  refuted  now,  but  is  really 
supported  by  what  the  respondent  has  told  us.  In  the  eighth 
paragraph  of  his  petition  he  alleges  that  from  the  month  of 
September,  1867,  till  the  month  of  March,  1868,  she  committed 
adultery  with  divers  men,  on  divers  occasions.  And  then  he  goes 
on  to  allege  "That  she  lived  as  a  prostitute  at  No.  7  Buckingham 
Place."  At  the  trial  he  proved  that  charge  by  a  policeman,  who 
said  that  he  saw  this  woman  take  men  home  to  her  house  at 
night,  on  more  than  one  occasion.  When  she  was  in  the  witness 
box  she  refused  to  answer  categorically  as  to  all  that  she  did 
at  Buckingham  Place ;  but  with  very  great  truth,  as  it  seems  to 
me,  she  acknowledged  that  subsequently  to  the  birth  of  the  child 
she  had  been  guilty  of  adultery,  although  she  denied  that  she 
had  led  the  sort  of  life  imputed  to  her ;  and  I  am  the  more  in- 
clined to  believe  her  in  that  portion  of  her  denial  from  the  candor 
with  which  she  admitted  the  rest  of  the  charge.    Then,  substan- 
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tially,  the  charge  of  adultery  at  7  Buckingham  Place  is  proved 
and  what  answer  is  there  to  that  adultery?  It  has  never  be.-n 
condoned,  because  the  husband  never  knew  of  it.  When  she 
went  back  to  live  with  him,  in  1868,  she  carefully  conceak-d  it 
from  him— she  was  afraid  to  tell  him.  She  told  him  of  the  child, 
and  very  possibly  one  reason  of  her  doing  so  was  that  she  wa.s 
very  anxious  to  have  the  child  to  live  with  her.  But  whether 
that  was  her  reason  or  not,  she  admitted  having  committed  her- 
self once,  and  having  had  a  child ;  and  she  certainly  kept  back 
the  life  she  had  been  leading  in  Buckingham  Place.  It  seems  to 
me,  therefore,  that  as  there  was  no  condonation  of  the  adultery 
there  committed,  I  ought  not  to  withhold  the  decree.  At  the  same 
time,  it  was  a  most  proper  case  for  the  Queen's  Proctor  to  in- 
vestigate. The  court  would  not  have  known  the  real  facts  of  the 
case  if  the  Queen's  Proctor  had  not  intervened;  and  the  peti- 
tioner has  only  himself  to  thank  for  the  intervention,  because  he 
deliberately  inserted  in  the  petition  this  false  statement  about 
the  child.  Of  course  I  am  aware  that  evidence  might  possibly 
have  been  produced  on  his  behalf  which  might  have  contradicted 
the  evidence  now  before  the  court  on  that  matter,  but  it  is  a 
collateral  matter,  and  it  is  unnecessary  to  investigate  it.  It  is 
sufficient  to  say  that  an  adultery  has  been  proved  which  has 
never  been  condoned,  and  therefore  the  petitioner  is  entitled  to 
his  decree. 

Decree  absolute  accordingly.* 


Connivance  as  a  Defense  to  a  Suit  for  Divorce. 

WILSON  V.  WILSON. 

154  Mass.  194.    1891. 

Libel  by  a  husband  to  obtain  a  divorce  on  the  ground  of 
adultery.  Trial  in  the  Superior  Court,  before  Lathrop,  J.,  who 
found  that  the  libelant  was  guilty  of  connivance,  and  ordered  a 

*  Condonation  is  upon  the  implied  condition  of  future  conjugal  kind- 
ness, and  a  breach  of  the  condition  revives  the  original  right  of 
divorce.    Fisher  v.  Fisher,  93  Md.  298. 
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decree  to  be  entered  dismissing  the  libel,  and  reported  the  case 
for  the  determination  of  this  court.  If  the  evidence  did  not  war- 
rant the  finding,  or  if,  as  matter  of  law,  the  order  was  wrong, 
a  new  trial  was  to  be  granted;  otherwise,  the  decree  was  to 
stand.    The  nature  of  the  evidence  appears  in  the  opinion. 

The  case  was  submitted  on  briefs  on  March  8,  1891,  and  after- 
wards, in  June  following,  was  resubmitted  on  the  same  briefs  to 
all  the  judges. 

Morton,  J.  This  case  turns  on  the  question  whether  the  find- 
ing of  the  court  was  correct,  that  the  libelant  was,  upon  the  evi- 
dence, guilty  of  connivance. 

The  libelant  did  nothing  to  encourage  his  wife  to  commit 
adultery,  and  did  not,  directly  or  indirectly,  throw  opportunities 
in  her  way.  Until  the  day  he  detected  her,  the  report  does  not 
show  that  any  unusual  or  improper  acts  had  occurred  in  his 
presence  between  her  and  any  other  man.  He  had  suspected  and 
had  watched  her,  but  had  not  obtained  proof  of  her  guilt,  and 
had  not,  till  the  day  he  caught  her,  had  the  assistance  of  a  de- 
tective or  police  officer.  On  that  day  he  came  from  his  home  in 
Dorchester,  and  waited,  suspecting  she  might  come  to  Boston  also, 
and  might  leave  the  Dorchester  street  car  at  the  corner  of  Federal 
street  and  Beach  street  in  Boston,  which  she  did.  She  met  a 
man  by  the  name  of  Andrews,  whom  there  is  nothing  to  show 
the  libelant  had  even  seen  or  heard  of  before,  and  went  with  him 
to  a  hotel.  The  libelant  followed  her,  and  after  waiting  in  the 
hotel  an  hour,  and  listening  ten  or  fifteen  minutes  at  the  door 
of  the  room  where  they  were,  burst  it  open  and  found  them  in 
bed  together.  He  hoped  she  would  commit  adultery,  so  that  he 
could  get  a  divorce,  and  he  gave  her  plenty  of  time  so  that  she 
might  do  it,  and  did  not  warn  her.  He  thought  before  this  that 
she  had  committed  adultery. 

We  think,  as  matter  of  law,  it  cannot  be  said,  on  this  state  of 
facts,  that  the  libelant  was  guilty  of  connivance.  It  is  true  that 
he  could  have  prevented  his  wife  from  committing  adultery,  and 
did  not;  on  the  contrary,  he  wished  she  would,  that  he  might 
have  evidence  on  which  he  could  get  a  divorce.  But  he  did  not 
make,  or  aid  in  any  way  in  making,  the  opportunity.  He  did 
no  overt  act,  unless  keeping  still  was  one,  which  it  clearly  was 
not.  It  was  not  a  case  where  he  supposed  his  wife  w^as  about  to 
commit  adultery  for  the  first  time,  and  where  it  would  have  been 
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his  duty  to  give  her  the  assistance  which  husband  and  wife  are 
mutually  expected  to  give  to  each  other.  It  certainly  cannot  be 
held  that  a  husband  who  suspects  his  wife  of  infidelity  can  take 
no  means  to  ascertain  the  truth  of  his  suspicions  without  being 
deemed  guilty  of  connivance.  "There  is  a  manifest  distinction,'"' 
says  the  court  in  Robbins  v.  Robbins,  140  Mass.  528,  531,  "be- 
tween the  desire  and  intent  of  a  husband  that  his  wife,  whom  he 
believes  to  be  chaste,  should  commit  adultery,  and  his  desire  and 
intent  to  obtain  evidence  against  his  wife,  whom  he  believes 
already  to  have  committed  adultery,  and  to  persist  in  her  adulter- 
ous practices  whenever  she  has  opportunity." 

Mere  suffering  in  a  single  case  a  wife  whom  he  already  sus- 
pects of  having  been  guilty  of  adultery  to  avail  herself  to  the 
full  extent  of  an  opportunity  to  indulge  her  adulterous  disposi- 
tion, which  she  has  arranged  without  his  knowledge,  does  not 
constitute  connivance  on  the  part  of  the  husband,  even  though 
he  hopes  he  may  obtain  proof  which  will  entitle  him  to  a  divorce, 
and  purposely  refrains  from  warning  her  for  that  reason.  lie 
may  properly  w^atch  his  wife  whom  he  suspects  of  adultery  in 
order  to  obtain  proof  of  that  fact.  He  may  do  it  with  the  hope 
and  purpose  of  getting  a  divorce  if  he  obtains  sufficient  evidence. 
He  must  not,  however,  make  opportunities  for  her,  though  he 
may  leave  her  free  to  follow  opportunities  which  she  herself 
made.  He  is  not  obliged  to  throw  obstacles  in  her  way,  but  he 
must  not  smooth  her  path  to  the  adulterous  bed.  2  Bish.  Mar- 
riage &  Divorce  (5th  ed.),  sec.  9;  Timmings  v.  Timmings,  3 
Hagg.  Ecc.  76 ;  Stone  v.  Stone,  1  Rob.  Eccl.  99m,  101 ;  Phillips  v. 
Phillips;  10  Jur.  829. 

The  law  does  not  compel  a  husband  to  remain  always  bound  to 
a  wife  whom  he  suspects,  and  it  allows  him,  as  it  does  other  par- 
ties who  think  they  are  being  wronged,  reasonable  scope  in  their 
efforts  to  discover  whether  the  suspected  party  is  or  is  not  guilty, 
without  themselves  being  adjudged  guilty  of  conniving  at  the 
crime  which  they  are  seeking  to  detect.  Robbins  v.  Robbins,  140 
Mass.  528,  531.  In  a  libel  for  divorce  for  desertion,  the  willing- 
ness, or  even  the  desire,  of  the  deserted  party  to  be  deserted,  so 
long  as  it  is  not  expressed  in  conduct  or  acts  to  the  other  party, 
will  not  bar  a  divorce.  Ford  v.  Ford,  143  :Mass.  577.  Of  course, 
as  the  court  says  in  that  case,  there  is  always  the  difficulty  of 
believing  that  the  desire  or  unwillingness  did  not  manifest  itself 
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in  conduct  or  acts  expressive  of  it  to  the  other  party.  But  noth- 
ing of  the  sort  appears  here. 

In  St.  Paul  V.  St.  Paul,  L.  R.  1  P.  &  D.  739,  the  court  held 
that  the  neglect  of  the  husband  which  would  justify  the  court 
in  withholding  a  decree  in  his  favor,  under  a  statute  which  pro- 
vided that  the  court  might  do  so  where  the  husband  was  guilty 
of  "such  willful  neglect  or  misconduct  as  .  .  .  conducted 
to  the  adultery,"  must  be  such  neglect  as  conduced  to  the  wife's 
fall,  and  not  neglect  conducing  to  any  particular  act  of  adultery 
subsequent  to  her  fall. 

The  case,  Morrison  v.  Morrison,  136  Mass.  310,  referred  to  by 
the  libelee,  differs  from  this.  In  that  case  the  husband,  after  he 
had  been  cautioned  to  watch  his  wife,  made  opportunities  for  her 
and  her  suspected  paramour  to  be  together  alone,  witnessed 
without  objection  acts  of  considerable  familiarity  between  them, 
said  nothing  whatever  to  his  wife  intimating  any  disapproval  of 
her  conduct,  and  in  other  ways  acted  in  such  a  manner  as  to 
induce  the  adultery  for  which  he  was  waiching. 

In  the  opinion  of  a  majority  of  the  court,  there  must,  there- 
fore, according  to  the  reservation  of  the  report,  be  a  new  trial, 
and  it  is 

So  ordered. 


Collusion  as  a  Defense  to  a  Suit  for  Divorce. 

BARNES  V.  BARNES. 

L.  R.  1  Proh.  &  Div.  (Eng.)  505.     1868. 

This  was  a  petition  by  a  husband  for  a  dissolution  of  mar- 
riage. The  petitioner  was  a  valet  in  a  gentleman's  service,  and 
the  respondent  had  also  been  in  service.  At  the  time  when  the 
adultery  was  charged  to  have  been  committed  she  was  lodging 
in  the  house  of  Grimwadc,  the  co-respondent,  who  was  a  baker, 
the  petitioner  not  living  with  her,  but  visiting  her  from  time 
to  time  when  he  could  get  leave  of  absence  from  his  service. 
Neither  the  respondent,  nor  the  co-respondent  appeared,  and  on 
the  31st  of  July,  1866,  the  petition  came  on  for  hearing  before 
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the  judge  ordinary,  and  a  decree  nisi  was  pronounced.  Th.; 
Queen's  Proctor  afterwards  intervened,  and  pleaded:  1,  That 
the  petitioner  had  been  acting  in  collusion  with  the  respondent 
for  the  purpose  of  obtaining  a  divorce  contrary  to  the  justice 
of  the  case.  2,  That  divers  material  facts  respecting  the  conduct 
of  the  petitioner  were  not  brought  before  the  court.  3,  That  the 
petitioner  connived  at  the  respondent's  adultery.  4,  That  the 
petitioner  was  guilty  of  adultery.  The  petitioner  traversed  all 
the  allegations,  and  the  cause  was  heard  by  the  judge  ordinary 
on  the  21st  and  22d  of  November,  1867. 

The  charge  of  adultery  against  the  petitioner  was  abandoned, 
but  evidence  was  produced  in  support  of  the  other  charges.  It 
was,  in  substance,  that,  before  the  adultery  complained  of,  and 
while  the  respondent  was  residing  in  the  co-respondent's  house, 
the  petitioner  and  the  respondent  and  the  co-respondent  had  been 
in  the  habit  of  going  together  to  places  of  amusement ;  that  the 
respondent  and  the  co-respondent  frequently  danced  together 
at  these  places  in  the  petitioner's  presence;  that  the  petitioner 
frequently  went  away  late  at  night,  leaving  the  respondent  and 
the  co-respondent  together  at  these  places;  and  that  on  two  oc- 
casions a  policeman,  who  was  a  friend  of  the  petitioner,  had 
spoken  to  him  as  to  the  imprudence  of  his  conduct,  when  he  re- 
marked that  the  co-respondent  was  a  good  fellow,  and  would  do 
no  harm,  and  took  no  further  notice. 

The  substance  of  the  evidence  as  to  the  collusion  was  that  the 
petitioner  had  several  interviews  with  the  respondent  after  he 
ceased  to  cohabit  with  her,  and  both  before  and  after  the  suit 
was  instituted,  and  that  at  some  of  these  interviews  he  gave  her 
money;  that  they  had  spoken  together  about  the  divorce,  and 
he  had  told  her  not  to  take  any  notice  of  the  suit,  for  he  could 
get  a  divorce  for  £40  if  she  did  not  oppose,  and  he  would  be  a 
friend  to  her  hereafter,  and  would  give  her  money  when  it  was 
all  settled,  and  that  he  would  not  hurt  a  hair  of  the  co-respond- 
ent's head,  and  the  expense  would  not  fall  on  hun;  that  on  one 
occasion,  after  the  petition  and  citation  were  served  on  her,  they 
went  together  to  a  public  house,  and  had  refreshment,  for  which 
he  paid,  and  she  asked  him  what  she  was  to  do  with  the  papers 
she  had  received,  and  he  told  her  they  were  of  no  consequence, 
and  she  could  burn  them,  and  that  she  was  to  keep  quiet. 

The  Judge  Ordinary  [after  stating  the  facts  of  the  case,  and 
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referring  to  the  statute  under  which  the  Queen's  Proctor  inter- 
vened*], said:  I  am  of  opinion  that,  although  the  petitioner 
was  reckless  in  his  conduct,  and  careless  whether  his  wife  com- 
mitted adultery  or  not,  the  evidence  does  not  go  so  far  as  to 
establish  actual  connivance.  But  he  certainly  exposed  his  wife 
to  temptation  to  which  no  wife  ought  to  be  exposed  by  her  hus- 
band, and  was  guilty  of  neglect  and  misconduct  conducing  to  the 
adultery. 

With  regard  to  collusion,  I  agree  with  the  learned  counsel  that 
the  mere  fact  of  his  having  given  her  money,  both  before  and 
after  the  institution  of  the  suit,  does  not  prove  collusion.  I  see 
no  impropriety  in  a  husband  making  his  wife  a  reasonable  allow- 
ance whilst  a  suit  is  pending,  in  order  to  save  the  expense  of  an 
application  to  the  court  for  alimony.  If  that  evidence  stood 
alone  I  should  hold  that  it  was  not  sufficient  to  prove  the  charge 
of  collusion,  but  the  evidence  goes  much  further.  It  amounted, 
in  substance,  to  this,  that  the  petitioner  said  to  the  respondent, 
"If  you  don't  oppose,  I  shall  get  a  divorce  cheaper  than  if  you 
do ;  therefore,  keep  quiet,  and  I  will  give  you  some  money  when 
the  decree  is  obtained,  and  I  will  do  no  harm  to  the  co-respond- 
ent. ' '  If  that  is  not  collusion,  I  do  not  know  what  is.  It  is  said 
that  she  had  no  defence  to  offer,  and  it  certainly  seems  that  she 
had  not,  as  far  as  her  own  adultery  is  concerned.  But  if  she 
had  brought  to  the  knowledge  of  the  court  the  facts  which  have 
now  been  proved  as  to  the  petitioner's  conduct  in  exposing  her 
to  temptation,  it  would  have  been  a  grave  question  whether  the 
court  would  have  granted  a  decree. 

For  these  reasons,  I  think  that  the  Queen's  Proctor  has  proved 
the  allegation  that  material  facts  have  been  suppressed.  I  think 
that  the  charge  of  collusion  is  also  established.  The  petition  must 
therefore  be  dismissed. 


*  23  and  24  Vict.  c.  144,  sec.  7. 
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Recrimination  as  a  Defense  to  a  Suit  for  Divorce. 

PEASE  V.  PEASE. 
72  Wis.  136.  1888. 

Cole,  C.  J.  The  plaintiff  and  appellant  brought  this  action 
for  a  divorce  from  the  bonds  of  matrimony  on  the  ground  of 
adultery  committed  by  the  defendant.  The  wife  denied  the 
charge  of  adultery  in  her  answer,  and  by  Avay  of  recrimination, 
defence,  or  bar  to  plaintiff's  action,  asked  for  a  limited  divorce 
from  the  husband  on  the  ground  of  cruel  and  inhuman  treat- 
ment on  his  part.  On  the  trial  of  the  issue  of  adultery  the  jury 
found  against  the  defendant;  and  the  court  found  the  i)laiiitilV 
guilty  of  cruel  and  inhuman  treatment  of  the  defendant,  and 
held  that  neither  party  was  entitled  to  a  decree  of  divorce.  The 
sole  question  before  us  on  this  appeal  is  the  correctness  of  this 
decision. 

Our  statutes  make  adultery  and  cruel  and  inhuman  treatment 
of  the  wife  by  the  husband  equally  grounds  of  divorce.  Sre. 
2356,  R.  S.  The  statute  places  them  upon  the  same  ground,  at- 
tended by  the  same  legal  consequences.  The  cruelty  comphuned 
of  and  proven  consisted  of  acts  of  personal  violence  on  the  part 
of  the  husband ;  his  striking  her  in  one  instance  a  severe  blow  iu 
the  face  with  his  fist  while  she  was  lying  in  bed,  which  blow 
caused  a  wound  that  bled  freely,  and  left  a  bruise  for  scvci-al 
days  upon  the  face.  The  Circuit  Court  also  found  other  in- 
stances proven  of  violent  conduct  on  the  plaintiff's  part  towartls 
his  wife,  which  in  some  cases  were  mitigated  to  some  extent  by 
her  improper  and  exasperating  behavior.  The  evidence  is  not 
before  us,  but  we  must  presimie  it  fully  sustained  the  finding  of 
the  court  on  the  facts.  So,  the  simple  question  presented  is, 
Where  it  is  shown  that  each  party  has  been  guilty  of  an  offence 
which  the  statute  has  made  a  ground  for  divorce  in  favor  of  the 
other,  will  the  court  interfere  and  grant  relief  to  either  offending 
party?  We  do  not  perceive  upon  what  logical  principle  the  court 
could  grant  redress  to  the  husband  for  the  adultery  of  the  wife 
when  he  himself  has  been  guilty  of  an  offence  whidi  would  give 
her  a  right  to  an  absolute  divorce  were  she  without  fault.  Both 
parties  have  violated  the  marriage  contract,  and  can  the  coui-t 
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look  with  more  favor  upon  the  breach  of  one  than  the  other? 
It  is  an  unquestioned  principle  that  where  one  party  is  shown 
to  have  been  guilty  of  adultery  such  party  cannot  have  a  divorce 
for  the  adultery  committed  by  the  other.  Smith  v.  Smith,  19 
Wis.  522.  Mr.  Bishop  says  there  is  an  entire  concurrence  of 
judicial  opinion  upon  that  point  both  in  England  and  in  this 
country,  and  that  it  makes  no  difference  which  was  the  earlier 
offence;  nor  even  that  the  plaintiff's  act  followed  a  separation 
which  took  place  on  the  discovery  of  the  adultery  of  the  defend- 
ant. 2  Bish.  Mar.  &  Div.  sec.  80.  In  the  forum  of  conscience, 
adultery  by  the  wife  may  be  regarded  as  a  more  heinous  violation 
of  social  duty  than  cruelty  by  the  husband.  But  the  statute 
treats  them  as  of  the  same  nature  and  same  grade  of  delin- 
quency. It  is  true,  the  cruelty  of  the  husband  does  not  justify 
the  adultery  of  the  wife;  neither  would  his  own  adultery — but 
still  the  latter  has  ever  been  held  a  bar.  And  where  both  adultery 
and  cruelty  are  made  equal  offences,  attended  with  the  same  legal 
consequences,  how  can  the  court,  in  the  mutual  controversy,  dis- 
criminate between  the  two,  and  give  one  the  preference  over  the 
other  ?  It  seems  to  us  that,  as  the  law  has  given  the  same  effect 
to  the  one  offense  as  the  other,  the  court  should  not  attempt  to 
distinguish  between  them,. but  treat  them  alike  and  hold  one  a 
bar  to  the  other.  The  following  authorities  enforce  this  view 
of  the  law  where  the  divorce  law  is  like  our  o\^ti  :  Hall  v.  Hall, 
4  Allen,  39 ;  Handy  v.  Handy,  124  Mass.  394 ;  Nagel  v.  Nagel,  12 
Mo.  53 ;  Shackett  v.  Shackett,  49  Vt.  195 ;  Conant  v.  Conant,  10 
Cal.  249 ;  2  Bish.  Mar.  &  Div.  sees.  78-87.  See,  also,  Adams  v. 
Adams,  17  N.  J.  Eq.  325;  Yeatman  v.  Yeatman,  L.  E.  1  Prob. 
&  Div.  489;  Lempriere  v.  Lempriere,  id.  569.  "We,  therefore, 
think  the  circuit  was  right  in  holding  upon  the  facts  that  neither 
party  was  entitled  to  a  divorce,  because  each  was  guilty  of  an 
offence  to  which  the  law  attached  the  same  legal  consequences. 
But  the  plaintiff's  counsel  contends  that  under  see.  2360,  K.  S. 
which  provides  that  in  an  action  for  divorce  on  the  groimd  of 
adultery,  although  the  fact  of  adultery  be  established,  the  court 
may  deny  a  divorce  (1)  when  the  offence  shall  appear  to  have 
been  committed  by  the  procurement  or  with  the  connivance  of 
the  plaintiff;  (2)  where  the  adultery  charged  shall  have  been 
forgiven  by  the  injured  party,  and  such  forgiveness  be  proved 
by  express  proof  or  by  the  voluntary  cohabitation  of  the  parties 
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with  knowledge  of  the  offence;  (3)  when  there  shall  have  been 
no  express  forgiveness  and  voluntary  cohabitation  of  the  parties, 
but  the  action  shall  not  have  been  brought  within  three  years 
after  the  discovery  by  the  plaintiff  of  the  offence  charged.  The 
adultery,  he  says,  was  found  in  this  case,  but  none  of  the  facts 
set  forth  in  the  above  three  subdivisions  were  found  to  exist, 
therefore  the  divorce  should  have  been  granted.  This  provision 
is  declaratory  of  the  common  law,  and  gives  the  trial  court  dis- 
cretion to  refuse  a  divorce  for  adultery  where  certain  things 
were  proven  or  shown  to  exist.  It  might  be  claimed,  in  view  of 
the  statutory  provisions,  that  the  court  had  no  discretion  in  the 
matter  where  the  adultery  was  established,  but  was  absolutely 
bound  to  grant  the  divorce,  though  there  had  been  connivance 
of  the  parties,  or  condonation,  or  the  injured  party  had  unduly 
delayed  bringing  the  action  after  a  discovery  of  the  offence.  To 
remove  all  doubt  upon  that  point  the  provision  was  enacted.  It 
was  not  intended  to  do  away  with  the  general  principle  that  one 
cannot  have  redress  for  a  breach  of  the  marriage  contract  which 
he  has  violated  by  committing  a  like  offence  as  that  of  which  he 
complains,  but  must  come  into  court  with  clean  hands.  This 
principle  still  pervades  our  law,  and  must  be  recognized. 

From  these  views  it  follows  that  the  judgment  of  the  Circuit 
Court  must  be  affirmed. 

By  the  Court — Judgment  affirmed. 


Effect  of  Divorce  upon  an  Estate  by  the  Entireties. 

HOPSON  V.  FOWLKES. 

92  Tenn.  697.    1893. 

McAlister,  J.  This  is  an  ejectment  bill.  Complainants  seek 
to  recover  a  tract  of  land,  consisting  of  eight  hundred  acres, 
situated  in  Dyer  county.  Complainant  Mary  E.  Hopson  was 
formerly  the  wife  of  one  James  Wilson,  to  whom  she  was  mar- 
ried in  1854,  and  during  said  marriage,  to  wit,  on  September  8, 
1856,  one  William  M.  Shipp,  the  father  of  Mary  E.,  conveyed  to 
her  and  her  then  husband,  James  Wilson,  jointly,  the  tract  of 
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land  in  controversy.  The  said  James  Wilson  died  in  November, 
1886,  and  complainants  claim  that  the  legal  title  to  said  land  is 
vested  in  the  said  Mary  E.  by  right  of  survivorship,  the  land 
having  been  owned  by  her  and  her  then  husband,  James  Wilson, 
by  entireties.  It  should  be  stated,  in  this  connection,  the  said 
Mary  E.  was  divorced  from  the  said  James  Wilson  on  the  thir- 
tieth of  October,  1861,  and  on  the  eighteenth  of  March,  1861, 
she  intermarried  with  W.  H.  Hopson,  her  present  husband. 

It  further  appears  that,  on  January  4,  1860,  the  land  in  con- 
troversy was  attached  by  creditors  of  the  said  James  Wilson,  and, 
under  proper  decrees  of  the  Chancery  Court  of  Dyer  county,  it 
was  sold  to  the  defendants,  Fowlkes  and  Ledsinger.  The  de- 
fendants, therefore,  claim  title  to  said  land  as  purchasers  at  that 
judicial  sale  under  the  decree  of  the  Chancery  Court  vesting 
title  in  them,  and  by  continuous  adverse  possession. 

Respondents  say  they  are,  and  all  the  time  have  been  since 
the  date  of  the  confirmation  of  sale,  the  owners  in  fee  of  said 
tract  of  land,  holding  and  claiming  the  same  openly  against  all 
persons.  Respondents  plead  the  statute  of  limitation  of  seven 
years,  and  they  rely  on  said  adverse  claim,  title,  and  possession 
of  more  than  seven  years  as  a  complete  defense  to  said  action. 

The  Chancellor  pronounced  a  decree  in  favor  of  defendants, 
and  complainants  have  appealed. 

It  appears  from  the  record  that  the  defendant,  H.  L.  Fowlkes, 
and  P.  C.  Ledsinger,  the  ancestor  of  defendant,  Gilbert  Led- 
singer, purchased  this  land  at  the  sale  in  the  case  of  Ingram  and 
Allen  Walker  against  James  Wilson,  and  that  on  the  twenty- 
fourth  of  January,  1861,  a  decree  was  rendered  confirming  the 
sale,  divesting  title,  and  vesting  the  same  in  the  purchasers. 

It  further  appears  that  said  purchasers  went  into  immediate 
possession  of  the  land,  inclosed  it  with  fences,  erected  improve- 
ments thereon,  and  have  remained  in  continuous  and  adverse 
possession  of  the  same  up  to  the  institution  of  the  present  suit, 
which  was  commenced  on  the  twelfth  of  November,  1888 — about 
twenty-six  years  after  the  defendants  purchased  and  took  pos- 
session of  said  land. 

Under  the  operation  of  the  first  section  of  the  Act  of  1819, 
Ch.  28,  M.  &  v.,  §  3459,  an  adverse  possession  of  seven  years 
under  a  deed,  grant,  or  other  title  purporting  to  convey  the  fee, 
not  only  bars  the  remedy  of  the  party  out  of  possession,  but  vests 
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the  purchaser  with  a  good  and  indefeasible  title  in  fee  to  the  land 
described  in  his  assurance  of  title.  Under  the  second  clause  of 
the  first  section  of  said  Act,  M.  &  V.,  §  3460,  it  is  provided,  viz. : 
''And,  on  the  other  hand,  any  person,  and  those  claimin^r  und.T 
him,  neglecting  for  the  said  term  of  seven  years  to  avail  tlu-in- 
selves  of  the  benefit  of  any  title,  legal  or  equitable,  by  acticm  at 
law  or  in  equity  eftectually  prosecuted  against  the  person  in  pos- 
session, as  in  the  foregoing  section,  are  forever  barred."  The 
second  section  of  said  Act  of  1819,  Code,  i\I.  &  V.,  §  3461,  pro- 
vides, viz.:  "No  person,  or  any  one  claiming  under  him,  shall 
have  any  action,  either  at  law  or  in  equity,  for  any  lauds,  tene- 
ments, or  hereditaments,  but  within  seven  years  after  the  right 
of  action  has  accrued."  Under  the  proof  in  this  case,  the  defend- 
ants are  protected  by  each  and  all  of  the  provisions  of  the  statute, 
unless  it  appears  that  the  complainant  was  laboring  under  some 
disability  that  exempted  her  from  its  operation. 

It  is  insisted  on  behalf  of  complainant,  Mary  E.,  that  the 
defendants,  by  virtue  of  their  purchase,  only  acquired  such  in- 
terest as  her  former  husband,  James  Wilson,  had  in  this  land, 
and  that  the  said  James  Wilson,  having  died  on  the  eighth  of 
November,  1886,  the  said  Mary  E.  then  became  entitled  to  the 
whole  estate  by  right  of  survivorship. 

It  has  already  been  mentioned  that  the  said  ]\Iary  E.  was 
divorced  from  her  former  husband,  the  said  James  Wilson,  on 
the  thirtieth  of  October,  1860,  but  her  counsel  insi.st  that  this 
divorce  did  not  change  the  nature  of  her  estate  in  this  land, 
which  she  still  continued  to  hold  by  the  entirety  with  the  said 
James  Wilson,  with  the  contingent  right  to  the  whole  estate  in 
the  event  she  survived  him.  It  is  insisted  that  her  right  of  pos- 
session and  the  devolution  of  the  title  did  not  accrue  until  the 
death  of  the  said  James  Wilson,  and  that  she  is  not  affected  by 
the  lapse  of  time,  and  the  statute  of  limitations. 

It  will  be  remembered  that  the  decree  of  divorce  was  pro- 
nounced on  the  thirtieth  of  October,  1860,  which  was  pri..r  to 
the  purchase  by  the  defendants  at  the  chancery  sale,  which  oc- 
curred on  the  twenty-fourth  of  January,  1801. 

What,  then,  was  the  effect  of  the  divorce  upon  the  tenure  of 
complainant's  title  to  this  land? 

In  the  case  of  Harrer  v.  Wallner,  80  Illinois,  19/,  the  Su- 
preme Court  of  Illinois  had  occasion  to  consider  the  question  uonn 
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before  us.  Judge  Walker,  in  delivering  the  opinion  of  the  court, 
said:  "Now,  this  estate  by  the  entireties  is  peculiar.     The  pos- 
session of  one  is  the  possession  of  both.     The  estate  is  joint  for 
life,  and  descends  to  or  vests  in  the  survivor  absolutely,  and  in 
fee,  and  by  the  destruction  of  the  estate  of  one  it  inures  to  the 
other.    Neither  can  have  partition,  nor  can  either  sell  the  estate 
so  as  to  affect  the  rights  of  the  other;  and  when  their  rights  to 
the  property  are  invaded,  a  suit  for  a  recovery  for  the  injury 
or  for  the  property  must  be  joint,  because  the  property  and  the 
right  to  its  enjoyment  are  joint  during  coverture."     Then,  ap- 
pellee could  not  sue  for  and  recover  any  interest  in  the  land, 
without  joining  her  husband  in  the  action,  until  the  coverture 
ceased.     It  is  unlike  tenants  in  common,  where  either  may  sue 
and  recover  for  an  injury  to  the  property,  and  may  use  the 
names  of  his  co-tenants  " 

What  effect,  then,  did  the  granting  of  the  divorce  have  on 
this  estate,  or  the  rights  of  the  parties  therein  ?  The  relation  of 
husband  and  wife  was  thereby  terminated,  and  with  it  all  marital 
duties.  Their  interest  and  duties  from  thenceforth,  as  related 
to  each  other,  were  as  though  they  never  existed.  The  estate  by 
the  entireties  is  essentially  a  joint  estate,  although  it  differs  in 
one  or  two  particulars  therefrom. 

The  power  to  hold  jointly  arose  from  the  fact  that  they  were 
married  when  the  conveyance  was  made.  Had  the  marriage  not 
existed,  the  parties  would  have  taken  as  tenants  in  common. 

It  was  that  circumstance,  and  that  alone,  which  gave  to  them 
the  joint  life  estate  and  the  right  to  joint  possession.  When  the 
very  thing  which,  by  operation  of  law,  gave  them  a  joint  estate 
was  destroyed,  by  operation  of  the  same  law  the  joint  estate 
ceased,  and  they  then  became  vested  with  an  estate  per  my  as 
tenants  in  common.  They,  by  that  act,  and  operation  of  law 
flowing  from  it,  are  not  jointly  entitled  to  possession,  but,  the 
unity  of  title  and  the  unity  of  estate  no  longer  existing  with  the 
incidental  right  of  joint  possession,  it  inevitably  follows  that 
they  then  became  tenants  in  common.  The  termination  of  the 
marriage  relation  having  wrought  a  change  in  the  rights  of  the 
parties  in  the  estate,  the  courts  should  rather  hold  that  the 
change  is  broad  enough  to  convert  it  into  an  estate  in  common, 
than  to  hold  that,  whatever  change  was  made,  it  left  the  right 
of  survivorship. 
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But,  on  principle,  we  are  satisfied  that  the  decree  of  divorce 
had  the  effect  to  make  them  tenants  in  common,  and  that  appel- 
lee thereby  becomes  entitled  to  partition. 

See  also  Bishop  on  Marriage  and  Divorce,  Sec.  71G;  Free- 
man  on  Co-tenancy  and  Partition,  Sec.  76. 

We  are  not  without  authority  on  the  question  in  this  State. 

In  the  case  of  Ames  v.  Norman,  4  Sneed,  G82,  it  appeared 
that  iVmes  and  wife  were  seized  of  an  estate  in  the  land  by  en- 
tireties. Said  land  was  sold  at  execution  sale,  in  satisfaction  of 
judgment  against  the  husband,  and  the  defendant,  Nonnan,  as 
a  creditor  of  Ames,  afterwards  redeemed  the  land  from  the  pur- 
chaser at  said  sale.  After  Norman's  rights  had  become  vested, 
the  wife  of  Ames,  the  original  judgment  debtor,  procured  a  di- 
vorce, and  the  question  was  whether  the  interest  or  title  of  the 
purchaser  at  execution  sale  was  subject  to  be  divested,  or  in  any 
way  affected,  by  a  subsequent  divorce  a  vinculo  matrimonii  to  the 
wife.  It  was  held  that  the  subject  divorce  had  no  effect  what- 
ever upon  the  rights  of  such  purchaser.  It  was  held  that  the 
defendant,  by  his  purchase,  became  invested  with  the  right  of  the 
husband  as  it  existed  at  the  time  of  the  sale — that  is,  a  right  to 
occupy  and  enjoy  the  profits  of  the  land,  as  o\\Tier,  during  the 
joint  lives  of  the  husband  and  wife,  subject  to  the  contingency 
that  if  the  complainant  survives  her  former  husband  his  estate 
will  then  terminate,  but,  if  the  husband  survives,  he  will  become 
absolute  owner  of  the  whole  estate. 

The  case  at  bar  is  to  be  differentiated  from  the  case  of  Ames 
V.  Norman  in  this  important  particular,  that  in  the  present  case 
it  appeal's  that  the  wife  icas  divorced  prior  to  the  date  of  de- 
fendant's pitrchasc  and  possession.  At  that  date  the  wife's 
status  was  that  of  a  feme  sole,  and  her  estate  in  this  land  had,  by 
operation  of  law,  been  changed  from  one  by  the  entirety  to  a 
tenancy  in  common.  That  Judge  ^IcKinney,  who  delivered  the 
opinion  of  the  court  in  Ames  v.  Norman,  recognized  this  dis- 
tinction is  apparent  from  the  following  language.  We  quote 
from  his  opinion,  viz. : 

''As  one  of  the  necessary  results  of  the  unity  of  person  in 
husband  and  wife,  it  has  always  been  held  that  where  an  estate 
is  conveyed  or  devised  to  them  jointly,  they  do  not  take  in  jonit 
tenancy.  Constituting  one  legal  person,  they  CJinnot  be  vested 
with  separate  or  separable  interests.     They  are  said,  therefore, 
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to  take  by  entireties ;  that  is,  each  of  them  is  seized  of  the  whole 
estate,  and  neither  of  a  part.  If  the  rights  of  husband  and  wife 
in  relation  to  an  estate  held  by  entireties  are  not  altered  by  the 
decree  declaring  the  divorce,  what  becomes  of  the  joint  estate? 
What  are  their  respective  rights  in  the  future  in  regard  to  it? 
They  are  no  longer  one  legal  person;  the  law  itself  has  made 
them  twain.  They  are  no  longer  capable  of  holding  by  entireties ; 
the  relation  upon  which  that  tenancy  depends  has  been  destroyed. 
The  one  legal  person  has  been  resolved,  by  judgment  of  law,  into 
two  distinct  individual  persons,  having  in  the  future  no  relation 
to  each  other ;  and  with  this  change  of  their  relation  must  neces- 
sarily follow  a  corresponding  change  of  the  tenancy  dependent 
upon  the  previous  relation.  As  they  cannot  longer  hold  by  a 
joint  seizin,  they  must  hold  by  moieties.  The  law,  in  destroying 
the  unity  of  person  between  them,  has,  by  necessary  consequence, 
destroyed  the  unity  of  seizin  in  respect  to  their  joint  estate,  for, 
independent  of  the  matrimonial  union,  this  tenancy  cannot  exist." 

We  think  these  principles  are  conclusive  of  this  case.  The 
decree  of  divorce,  while  it  severed  the  unity  of  person  of  James 
and  Mary  E.  Wilson,  also  severed  their  unity  of  estate  in  this 
land,  making  them  tenants  in  common.  That  decree  also  re- 
moved the  disability  of  Mary  E.  as  a  married  woman,  and  left 
her  free  to  institute  proceedings  for  a  partition  of  this  land,  or 
otherwise  to  assert  her  rights  therein.  She  neglected  to  take  any 
step,  and  the  bar  of  the  statute  was  complete  when  the  present 
suit  was  instituted.  It  may  be  remarked,  in  conclusion,  that  the 
whole  groundwork  of  complainant's  bill  is  based  upon  the  as- 
sumption that  complainant,  Mary  E.,  was  not  a  party  to  the 
original  attachment  suit,  and  had  no  notice  of  those  proceed- 
ings. This  assumption  is  earnestly  controverted  by  the  defend- 
ants. We  do  not,  however,  decide  that  question,  as  it  is  wholly 
immaterial,  the  title  of  Mrs.  Hopson  having  been  extinguished 
and  her  remedy  barred  by  operation  of  the  statute. 

The  decree  of  the  Chancellor  is  affirmed. 


PART  II.    PARENT  AND  CHILD. 
CHAPTER  I.* 

KOW  LEGITIMACY  IS  DETERMINED.f 

HEMMENWAY  v.  TOWNER  &  WIFE. 

1  Allen  (Mass.)  209.     1861. 

Petition  for  partition.  At  the  hearing  in  this  court  it  appeared 
that  the  land  in  question  was  devised  to  the  heirs-at-hiw  of 
William  Hemmenway;  and  the  principal  question  in  issue  was, 
whether  the  petitioner  was  his  son.  Certain  evidence,  which  is 
stated  in  the  opinion,  was  offered  to  prove  the  illegitimacy  of 
the  petitioner,  and  rejected  by  Merrick,  J.,  and  the  respondents 
alleged  exceptions. 

Metc.vlf,  J.  William  Heromenway  and  the  mother  of  the 
petitioner  were  lawful  husband  and  wife,  and  lived  together,  as 
such,  until  within  six  months  next  before  the  petitioner's  birth, 
to  wit,  until  April,  1834,  when  the  mother  deserted  her  husband, 
and  has  since  cohabited  with  James  Grover,  who  brought  up 
and  supported  the  petitioner  till  he  was  fifteen  years  old. 

At  the  trial,  the  respondents  attempted  to  show  that  the  peti- 
tioner is  not  the  legitimate  child  of  AVilliam  Hemmenway,  by 
proof,  in  addition  to  the  facts  above  stated,  of  the  declarations 

*  See  Sees.  339-354,  Vol.  3,  Cyclopedia  of  Law. 
"A  child  born  of  a  married  woman  is,  in  the  first  instance,  pre- 
sumed to  be  legitimate.  The  presumption  thus  established  by  law  is 
not  to  be  rebutted  by  circumstances  which  only  create  doubt  and  sus- 
picion; but  it  may  be  wholly  removed  by  proper  and  sufficient  evi- 
dence, showing  that  the  husband  was:  1.  Incompetent.  2.  Entirely  ab- 
sent, so  as  to  have  no  intercourse  or  communication  of  any  kind  with 
the  mother.  3.  Entirely  absent,  at  the  period  during  which  the  child 
must,  in  the  course  of  nature,  have  been  begotten.  Or,  4.  Only  pres- 
ent, under  such  circumstances  as  afford  clear  and  satisfactory  proof 
that  there  was  no  sexual  intercourse.  Such  evidence  as  this  puts  an 
end  to  the  question,  and  establishes  the  illegitimacy  of  the  child  of  a 
married  woman." — Hargrave  v.  Hargrave,  9  Beaven  (Eng.  Ch.),  552, 
55.5. 
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of  the  said  Hemmenway,  the  declarations  of  the  said  Grover,  and 
the  fact  that  the  brothers  and  sisters  and  other  relations  of  the 
said  Hemmenway  never  recognized  the  petitioner  as  his  heir. 
The  judge  refused  to  receive  testimony  as  to  either  of  these  sug- 
gested facts ;  and  in  our  opinion  neither  of  them,  nor  all  of  them 
combined,  could  legally  be  proved  for  the  purpose  for  which 
evidence  thereof  was  offered. 

It  is  established  law  that  every  child  born  in  wedlock,  when  the 
husband  is  not  shown  to  be  impotent,  is  presumed  to  be  legiti- 
mate, even  though  the  parties  are  living  apart  by  mutual  consent ; 
that  this  presumption  (as  held  in  modern  times)  may  be  rebutted 
by  proof  that  the  husband  had  no  access  to  his  wife  during  the 
time  when,  according  to  the  course  of  nature,  he  could  be  the 
father  of  the  child ;  but  that  the  presumption  cannot  be  rebutted 
by  proof  of  the  wife's  adultery  while  cohabiting  with  her  hus- 
band-— the  law  not  allowing  the  admission  of  evidence  on  the 
question,  whether  the  adulterer  or  the  husband  is  most  likely  to 
be  the  father  of  the  child.  The  decisions  on  this  subject  are 
cited  in  1  Greenl.  Ev.  sec.  28;  Garde  on  Ev.  25;  Best  on  Ev. 
sees.  303,  330;  2  Selw.  N.  P.  (11th  ed.)  758  et  seq.;  Rogers  on 
Ecclesiastical  Law  (2d  ed.),  88-98;  2  Kent's  Com.  (10th  ed.) 
236,  237.  See,  also,  2  Pothier  on  Obligations  (Evans'  ed.), 
341-355,  and  1  Erskine's  Institutes  (ed.  of  1824),  153,  154. 

Exceptions  overruled. 


Who  Entitled  to  Custody  of  Illegitimate  Child. 

DALTON  V.  THE  STATE. 
6  Blackf.  (Ind.)  357.     1S42. 

Error  to  the  Clay  Circuit  Court. 

Plackford,  J.  Joseph  Griffith  and  Elizabeth,  his  wife,  pe- 
titioned the  Circuit  Court  for  a  writ  of  habeas  corpus  directed 
to  Dalton,  requiring  him  to  bring  before  the  court  the  body  of 
a  certain  child  aged  fifteen  months,  and  show  the  cause  of  its 
detention.      The   petition   stated   that   said    Elizabeth   was   the 
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mother  of  the  child,  and  that,  since  its  birth,  she  had  married 
the  said  Joseph  Griffith. 

A  writ  of  habeas  corpus  was  accordingly  issued. 

The  defendant  made  the  following  return  to  the  writ :  1,  That 
the  said  Elizabeth,  being  unmarried,  and  alleging  the  defendant 
to  be  the  father  of  the  child,  gave  it  to  him  to  keep,  etc. ;  2,  That 
the  Probate  Court,  the  child  being  illegitimate,  and  its  mother, 
the  said  Elizabeth  being  unmarried,  appointed  the  defendant 
guardian  of  the  child,  etc. 

Plea  to  the  first  cause  of  detention,  that  the  said  Elizabeth  was 
the  mother  of  the  child;  that  since  its  birth  she  had  married 
Griffith ;  and  that  she  had  never  abandoned  the  child,  etc. 

Plea  to  the  second  cause  of  detention,  that  the  said  Elizabeth, 
the  mother  of  the  child,  had  no  notice  of  the  application  for  the 
appointment  of  the  defendant  as  guardian  of  the  child,  etc. 

There  are  several  other  pleas  which  it  is  not  necessary  to 
notice. 

Demurrers  to  the  pleas;  demurrers  overruled,  and  judgment 
for  a  return  of  the  child  to  the  mother,  etc. 

The  first  part  of  the  return  to  the  writ  is  insufficient.  The 
mother  of  an  infant  illegitimate  child  is  its  natural  guardian, 
and  has  a  right  to  its  custody.  Ex  parte  Ann  Knee,  1  New.  R. 
148;  Wright  v.  Wright,  2  Mass.  109;  The  People  v.  Landt,  2 
Johns.  R.  375.  The  gift  of  the  child  to  the  defendant  by  its 
mother  and  natural  guardian,  as  mentioned  in  the  return,  did 
not  deprive  her  before  her  marriage  with  Griffith,  nor  did  it 
deprive  her  and  her  husband  after  their  marriage,  of  the  right 
to  the  custody  of  the  child  during  its  infancy.  The  plea  to  the 
second  cause  of  detention  is  valid.  The  mother,  being  the  natural 
guardian  of  the  child,  could  not  be  deprived  of  that  guardian- 
ship by  the  appointment  of  another  guardian,  of  the  application 
for  which  appointment  she  had  no  notice. 

Per  Curiam.     The  judgment  is  affirmed,  with  costs. 
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Necessary  Requisites  to  Adoption. 

Strahan,  J.,  IN  FUEGESON  v.  JONES. 
17  Ore.  204,  213.     1888. 

I  think  the  findings  show  that  the  attempted  adoption  was 
never  consummated,  because  the  statute  under  which  the  pro- 
ceedings were  had  was  never  complied  with.  The  statute  re- 
quires the  consent  in  writing  of  the  parents,  unless  they  are 
brought  within  its  exceptions.  Here  only  one  parent  consented, 
and  there  was  no  attempt  made  to  bring  him  within  the  excep- 
tions contained  in  the  statute,  and  the  petition  was  not  served 
upon  him.  A  question  closely  akin  to  this  in  principle  came 
before  the  Supreme  Court  of  Iowa,  in  Tyle  v.  Reynolds,  53  Iowa, 
146,  and  the  court  said :  ' '  Therefore,  a  child  by  adoption  cannot 
inherit  from  the  parent  by  adoption  unless  the  act  of  adoption 
has  been  done  in  strict  accord  with  the  statute.  The  statutory 
conditions  and  terms  are  that  the  written  instrument  must  be 
executed,  signed,  and  acknowledged,  and  filed  for  record;  when 
this  is  done  the  act  is  complete.  If  the  named  requisites  are  not 
done,  then  the  act  is  not  complete,  and  the  child  cannot  inherit 
from  the  parent  by  adoption.  The  filing  for  record  is  just  as 
important  in  a  statutory  sense  as  the  execution  or  acknowledg- 
ment. One  may  be  dispensed  with  as  well  as  the  other,  for  the 
right  depends  solely  upon  the  statute.  There  is  no  room  for 
construction,  unless  we  eliminate  words  from  the  written  law, 
and  this  we  are  not  authorized  to  do. ' '  Long  v.  Hewitt,  44  Iowa, 
262,  and  Keegan  v.  Geraghty,  101  111.  26,  lay  down,  in  effect,  the 
same  principle. 

In  the  state  of  New  Jersey  a  statute  is  in  force  very  similar  to 
ours,  which  came  before  the  prerogative  court  of  that  state  and 
received  a  construction  in  Luppie  v.  Winans,  37  N.  J.  Eq.  245. 
In  that  case  the  court  said:  "The  child  was  under  fourteen 
years  of  age,  and  the  court,  as  appears  by  the  opinion,  construed 
the  statute  as  requiring  no  consent,  either  on  part  of  parent  or 
child,  to  the  adoption  in  such  case,  but  held  that  in  such  cases 
the  statute  confides  the  whole  matter  to  the  discretion  of  the 
Orphans'  Court  without  regard  to  the  wishes  of  either  parent 
or  child.     This  construct-on  is  entirely  inadmissible.     It  would 
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make  the  law  liable  to  be  the  instrument  of  the  forcible  transfer 
of  one  man's  child  to  another  person,  in  spite  of  the  parent's 
opposition,  provided  the  court  deems  it  advantageous  for  the 
child  that  the  transfer  be  made.  The  law  expressly  gives  to  the 
decree  of  adoption  the  eifect  of  severing  absolutely  the  legal  ties 
between  the  parent  and  the  child,  and  putting  an  end  to  their 
reciprocal  relations.  It  declares  that  from  the  date  of  the  decree, 
the  rights,  duties,  and  privileges,  and  relations  between  the  child 
and  the  parent,  except  the  right  of  inheritance,  are  severed,  and 
transforms  them  all.  ...  A  just  and,  it  seems  to  me,  an 
obvious  and  necessary  construction,  of  our  statute  of  adoption 
is  that  if  the  child  be  under  fourteen  there  need  be  no  consent 
on  its  part,  but  the  consent  of  the  parent  or  parents,  if  there  be 
any  living,  provided  they  be  known  and  not  hopelessly  intem- 
perate or  insane  and  have  not  abandoned  the  child,  must  be 
obtained."  The  same  view  seems  to  prevail  in  Pennsylvania 
under  the  statute  of  that  state.  The  only  case  cited  upon  the 
argument  from  that  state  is  Booth  v.  Van  Allan,  7  Phila.  401 ; 
Hurley  v.  0 'Sullivan,  137  Mass.  84.  The  court,  in  passing  upon 
the  effect  and  construction  of  the  statute  said:  "But  there  is 
one  other  objection  which  we  think  is  fatal.  The  act  of  May 
4,  1855,  empowers  the  court  to  make  a  decree  of  adoption  with 
the  consent  of  the  parents  or  survi\dng  parent,  or  if  there  be 
none,  of  the  next  friend  of  an  infant.  The  strict  legal  significa- 
tion of  the  term  'parents'  is  the  lawful  father  and  mother  of  the 
child ;  but  it  may  be  questioned  whether  it  does  not  mean  more 
than  this  in  the  act  of  1855 — whether  the  words  ought  not  rather 
be  taken  to  mean  those  who  stand  in  the  relation  of  father  and 
mother  to  the  infant.  If  this  be  the  correct  view,  then  tlie  pro- 
ceedings for  leave  to  adopt  the  infant  as  hers  are  void  for  want 
of  consent  of  parents.  New  Hampshire  has  a  statute  similar  to 
ours,  which  came  before  the  Supreme  Court  of  ]\rassachusetts  in 
Foster  v.  Waterman,  124  Mass.  592.  A  child  of  persons  resident 
in  the  state  of  JMassachusetts  had  been  adopted  in  the  state  of 
New  Hampshire  and  the  validity  of  said  adoption  was  the  ques- 
tion to  be  decided,  and  the  court  held  that  such  a  statute  is  not 
to  be  presumed  to  extend  to  a  case  in  which  the  domicile  of  those 
petitioning  for  leave  to  adopt  a  child  is  in  another  state;  the 
provision  in  the  statute  of  New  Hampshire,  that  the  decree  may 
be  made  in  the  county  where  the  petitioner  of  the  child  resides, 
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implies  that  the  statute  is  intended  to  be  limited  to  cases  in 
which  all  the  parties  have  their  domicile  in  that  state." 

It  was  claimed,  however,  that  the  adoption  was  complete  as  to 
the  defendant,  and  the  other  persons  who  were,  in  fact,  parties 
to  the  record.  This  construction  was  pressed  upon  the  Supreme 
Court  of  Iowa  in  Shearer  v.  Weaver,  56  Iowa,  and  rejected,  the 
court  saying:  "Our  statute  having  provided  specifically  the 
means  whereby  one  sustaining  no  blood  relation  to  an  intestate 
may  inherit  his  property,  the  rights  of  inheritance  must  be 
acquired  in  that  manner,  and  can  be  acquired  in  no  other  way." 

From  these  citations,  and  the  plain  import  of  the  statute  it- 
self, it  is  manifest  that  the  attempted  adoption  of  the  plaintiff 
by  Jones  and  wife  was  never  consummated,  and  that  the  plaintiff 
never  acquired  any  rights  to  inherit  Jones '  property  by  reason  of 
the  facts  found  by  the  court. 

The  proceedings  were  fatally  defective  because  the  father  of 
the  child  did  not  consent  to  the  adoption,  nor  was  any  notice  of 
the  application  for  such  adoption  served  upon  him,  nor  did  he 
appear;  and  being  a  non-resident  of  the  state,  I  am  inclined  to 
the  opinion  the  statute  did  not  apply  to  him.  However  that 
may  be,  the  proceedings  were  fatally  defective  on  the  other 
grounds. 


Duties  of  Parents. 

Ohligation  to  Furnish  Necessaries. 

VAN  VALKINBURGH  v.  WATSON. 

13  Johns,  (N.  Y.)  480.     1816. 

In  error,  on  certiorari  to  a  Justice's  Court. 

The  defendants  in  error  brought  an  action  in  the  court  below 
against  the  plaintiff  in  error,  for  necessaries  furnished  by  them 
to  his  infant  son.  On  the  trial,  it  appeared  that  the  son  of  the 
defendant  below  came  to  the  store  of  the  plaintiffs  below,  and 
purchased  a  coat  for  himself;  but  there  was  no  evidence  that  it 
was  done  with  his  father's  consent.  The  defendant  proved  that 
his  son  lived  in  his  family,  and  was  comfortably  and  decently 
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clothed,  according  to  his  circumstances.    A  verdict  and  judgment 
were  given  for  the  plaintiffs  in  the  court  below. 

Per  Curiam.  A  parent  is  under  a  natural  obligation  to  furnish 
necessaries  for  his  infant  children ;  and  if  the  parent  neglect  that 
duty,  any  other  person  who  supplies  such  necessaries  is  deemed 
to  have  conferred  a  benefit  on  the  delinquent  parent,  for  wliich 
the  law  raises  an  implied  promise  to  pay  on  the  part  of  the  parent. 
But  what  is  actually  necessary  will  depend  on  the  precise  situa- 
tion of  the  infant,  and  which  the  party  giving  the  credit  must 
be  acquainted  with,  at  his  peril.  Simpson  v.  Robertson,  1  Esp. 
Rep.  17 ;  Ford  v.  Fothergill,  Id.  211.  In  the  case  of  Bainbridge 
V.  Pickering  (2  Wm.  Black.  Rep.  1325),  Gould,  J.,  says  with 
great  propriety,  "No  man  shall  take  upon  him  to  dictate  to  a 
parent  what  clothing  the  child  shall  wear,  at  what  time  they  shall 
be  purchased,  or  of  whom ;  all  that  must  be  left  to  the  discretion 
of  the  father  or  mother."  Where  the  infant  is  sub  potestatc 
parentis,  there  must  be  a  clear  and  palpable  omission  of  duty, 
in  that  respect,  on  the  part  of  the  parent,  in  order  to  authorize 
any  other  person  to  act  for,  and  charge  the  expense  to  the  parent. 
In  this  case  there  is  no  ground  to  charge  the  father  with  any 
neglect  of  duty  in  providing  necessaries  for  his  child,  and  the 

judgment  must  be  reversed. 

Judgment  reversed. 


GILLEY  V.  GILLEY. 

79  Me.  292.    1887. 


Virgin,  J.  Assumpsit  by  the  mother  against  the  father  for 
their  young  children's  necessary  support  furnished  after  a  di- 
vorce a  vinculo  decreed  to  her  for  his  "desertion  and  failure  to 
support,"  he  having  been  absent  from  the  state  several  years 
prior  to  the  decree  and  never  having  returned  or  furnished  any 
support  whatever  during  the  time,  and  no  decree  for  aluuony 
or  custody  of  the  children  having  been  made. 

It  is  a  matter  of  common  Imowledge  that  a  father  is  entitled  by 
law  to  the  services  and  earnings  of  his  minor  children.  It  is 
equally  well  known  that  this  right  is  founded  upon  the  obliga- 
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tion  which  the  law  imposes  upon  him  to  nurture,  support  and 
educate  them  during  infancy  and  early  youth,  and  it  continues 
until  their  maturity,  when  the  law  determines  that  they  are 
capable  of  providing  for  themselves.  Benson  v.  Remington,  2 
Mass.  113;  Dawes  v.  Howard,  4  Mass.  98;  Nightingale  v.  With- 
ington,  15  Mass.  274;  State  v.  Smith,  6  Me.  462,  464;  Dennis  v. 
Clark,  2  Cush.  352-3;  Reynolds  v.  Sweetser,  15  Gray,  80;  Gar- 
land V.  Dover,  19  'Me.  441 ;  Van  Valkinburgh  v.  Watson,  13  Jolms. 
480;  Furman  v.  Van  Sise,  56  N.  Y.  435,  439,  445,  446;  2  Kent's 
Com.   *190  et.  seq.;  Schoul.  Dom.  Rel.  321. 

In  Dennis  v.  Clark,  supra,  the  court  said:  "By  the  common 
law  of  j\Iassaehusetts,  and  without  reference  to  any  statute,  a 
father,  if  of  sufficient  ability,  is  as  much  bound  to  support  and 
provide  for  his  infant  children,  in  sickness  and  in  health,  as  a 
husband  is  bound  by  the  same  law  and  by  the  common  law  of 
England  to  support  and  provide  for  his  wife.  And  if  a  hus- 
band desert  his  wife  or  wrongfully  expel  her  from  his  house  and 
make  no  provision  for  her  support,  one  who  furnishes  her  with 
necessary  supplies  may  compel  the  husband  by  an  action  at  law 
to  pay  for  such  supplies.  And  our  law  is  the  same,  we  have  no 
doubt,  in  the  case  of  a  father  who  deserts  or  wrongfully  discards 
his  infant  children."  This  upon  the  ground  of  agency.  Rey- 
nolds V.  Sweetser,  supra;  Hall  v.  Weir,  1  Allen,  261;  Camerlin 
V.  Palmer  Co.,  10  Allen,  539.  But  a  minor,  who  voluntarily 
abandons  his  father's  house,  v;ithout  any  fault  of  the  latter,  car- 
ries with  him  no  credit  on  his  father's  account  even  for  neces- 
saries. Weeks  v.  Merrow,  40  Sle.  151 ;  Angel  v.  McLellan,  1 
]\Iass.  27.  Otherwise  a  child  impatient  of  parental  control  while 
in  his  minority,  would  be  encouraged  to  resist  the  reasonable 
control  of  his  father  and  afford  the  latter  little  means  to  secure 
his  own  legal  rights  beyond  the  exercise  of  physical  restraint. 
White  V.  Henry,  24  Me.  533. 

i\Ioreover,  in  actions  for  seduction,  whereof  loss  of  service  is 
the  technical  foundation,  the  loss  need  not  be  proved,  but  will  be 
presumed  in  favor  of  the  father  who  has  not  parted  with  his 
right  to  reclaim  his  minor  daughter's  service,  although  she  is 
temporarily  employed  elsewhere.  Emery  v.  Gowen,  4  Me.  33. 
"And  this  rule  results  from  the  legal  obligation  imposed  upon 
him  to  provide  for  her  support  and  education,  which  gives  him 
the  right  to  the  profits  of  her  labor."    Blanchard  v.  Illey,  120 
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Mass.  489;  Kennedy  v.  Shea,  110  .Mass.  147;  Emery  v.  Cowon, 
supra;  Furman  v.  Van  Sise,  56  N.  Y.  435,  444. 

So,  also,  in  that  large  class  of  cases  wherein  needed  supplies, 
furnished  by  the  town  to  minor  children  between  whom  au(l 
their  father,  though  they  lived  apart,  the  parental  and  filial  rela- 
tions still  subsisted,  are  considered  in  law  supplies  indirectly 
furnished  the  father— the  reason  is  because  he  was  bound  in  law 
to  support  them.    Garland  v.  Dover,  19  Me.  441. 

We  are  aware  that  courts  of  the  highest  respectability,  es- 
pecially those  of  New  Hampshire  and  Vermont,  hold  that  a 
parent  is  under  no  legal  obligation,  independent  of  statutory 
pro\^sion,  to  maintain  his  minor  child,  and  that  in  the  absence 
of  any  contract  on  the  part  of  the  father  he  cannot  be  held 
except  under  the  pauper  laws  of  those  states  which  are  substan- 
tially like  our  own.  Kelley  v.  Davis,  49  N.  II.  187;  Gordon  v. 
Potter,  17  Vt.  348. 

But  as  before  seen,  the  law  was  settled  otherwise  in  this  state 
before  the  separation  and  has  been  frequently  recognized  in  both 
states  since;  and  we  deem  it  the  more  consistent  and  humane 
doctrine. 

It  is  also  settled  that  at  least  during  the  life  of  the  father,  the 
mother,  in  the  absence  of  any  statutory  provision,  or  decree  re- 
lating thereto,  not  being  entitled  to  the  services  of  their  minor 
children,  is  not  bound  by  law  to  support  them.  Whipple  v.  Dow, 
2  Mass.  415;  Dawes  v.  Howard,  4  Mass.  97;  2  Kent's  Com.  *192; 
Weeks  v.  Merrow,  40  Me.  151 ;  Gray  v.  Durland,  50  Barb.  100 ; 
Furman  v.  Van  Sise,  supra,  both  opinions.    R.  S.  c.  59,  sec.  24. 

This  leads  to  an  inquiry  into  the  effect  of  the  divorce  a  vinculo 
alone,  unaccompanied  by  any  decree  committing  the  custody  of 
the  children  to  the  mother.  For  VN'hen  such  a  decree  is  made 
then  the  father  would  have  no  right,  either  to  take  them  into  his 
custody  and  support  them  or  employ  any  one  else  to  do  so,  with- 
out the  consent  of  the  mother.  Hancock  v.  Merrick,  10  Gush. 
41 ;  Brow  v.  Brightman,  136  Mass.  187;  Finch  v.  Finch,  22  Conn. 
410.  Although  it  is  held  otherwise  in  some  jurisdictions.  Holt 
V.  Holt,  42  Ark.  495,  and  other  cases  on  plaintiff's  brief. 

But  a  decree  of  custody  to  the  mother  is  predicated  of  its  pri- 
marily belonging  by  right  to  the  father,  and  the  granting  of  it 
implies  that  such  action  on  the  part  of  the  court  is  absolutely  es- 
sential to  imposing  upon  her  the  legal  obligation  of  supporting 
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their  minor  children.  So  long  as  the  father  lives,  the  mother, 
in  the  absence  of  any  decree  of  custody  in  her  behalf,  cannot  of 
right  claim,  as  against  him,  their  services,  provided  he  is  a  suita- 
ble person  to  have  the  care  of  them.  He  may  on  habeas  corpus 
obtain  custody  as  against  their  mother,  on  satisfying  the  court 
that  he  is  a  fit  custodian.    Com.  v.  Briggs,  16  Pick.  203. 

It  would  seem  to  follow  that  the  divorce  alone,  while  it  dis- 
solved the  matrimonial  relation  between  the  parties  thereto,  did 
not  affect  in  anywise  the  parental  relation  between  them  and 
their  children.  When  the  divorce  was  decreed  in  behalf  of  his  wife 
the  defendant  thereupon  ceased  to  be  her  husband,  but  he  still 
remained  the  father  of  the  children  which  had  been  born  to  him 
during  his  conjugal  relation  with  the  plaintiff,  with  all  the 
father's  duties  and  legal  obligations  full  upon  him. 

The  cases  which  hold  that  in  case  of  a  decree  for  custody,  the 
father  is  not  holden,  impliedly  hold  that  in  the  absence  of  any 
such  decree,  he  is  liable.     Brow  v.  Brightman,  supra. 

When  the  bond  of  matrimony  was  dissolved,  these  parties 
became  as  good  as  strangers;  and  the  plaintiff  may  then  main- 
tain an  action  against  the  defendant  for  any  cause  of  action 
which  at  least  subsequently  accrued.  Carlton  v.  Carlton,  72  Me. 
115 ;  Webster  v.  Webster,  58  Maine,  139. 

We  are  of  opinion,  therefore,  that  this  action  is  maintainable 
on  the  implied  promise  of  the  defendant  resulting  from  the  cir- 
cumstances and  the  law  applicable  thereto. 

Exceptions  overruled. 


WATTS  V.  STEELE. 
19  Ala.  656.     1851. 


Chilton,  J.  The  question  in  this  case  is,  whether  a  father 
who,  by  reason  of  his  poverty  and  bodily  infirmity,  has  become 
unable  to  support  his  infant  daughter,  has  a  right  to  resort  to 
the  court  of  equity  which  has  appointed  a  trustee  for  the  estate 
of  the  daughter,  to  have  an  allowance  for  her  support  and  educa- 
tion decreed  to  be  paid  by  such  trustee  out  of  the  yearly  income 
of  her  estate.     The  bill  is  filed  by  the  father,  with  whom  the 
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daughter  lives  (the  mother  being  dead),  against  the  trustee.  The 
chancellor  dismissed  the  bill. 

We  are  unable  to  see  any  reason  why  the  court  should  re- 
pudiate this  jurisdiction  over  the  infant  and  her  estate.  There 
is  nothing  in  the  nature  of  the  settlement  by  which  the  property 
was  secured  to  the  mother  of  the  daughter,  forbidding  an  allow- 
ance for  maintenance.  The  ward  has  an  absolute  interest,  and 
the  rule  is,  that  where  funds  are  thus  situated,  the  court  will 
allow  maintenance  in  the  absence  of  any  direction  to  that  effect, 
and  even  in  disregard  of  a  direction  for  accumulation;  and  if 
an  insufficient  sum  is  given  for  maintenance,  the  court  will  in- 
crease it.    McPher.  on  Inf.  241. 

As  it  is  the  duty  of  the  father  to  maintain  his  child  when  he 
can  do  so,  he  is  held  liable  to  account  as  guardian  for  the  profits 
of  the  child's  estate  which  come  to  his  possession  during  the 
child's  minority.  Such  being  his  duty,  the  courts  of  chancery 
originally  refused  to  allow  any  reimbursements  to  the  father  for 
past  maintenance.  Hughes  v.  Hughes,  1  Bro.  C.  C.  387;  2  Id. 
231 ;  3  Id.  60 ;  Reeves  v.  Prymer,  6  Ves.  424 ;  McP.  on  Inf.  247, 
where  the  cases  are  collated.  But  it  is  said  that  in  special  cases 
the  court  may  direct  an  inquiry  in  favor  of  the  father  for  past 
maintenance.  He  cannot  insist  on  it  ac  a  matter  of  course.  Ex 
parte  Bond,  2  M.  &  K.  439. 

The  case  before  us  is  for  future  maintenance  and  education 
of  the  daughter.  There  can  be  no  question  as  to  the  jurisdiction 
of  the  chancellor  in  setting  apart  a  fund  for  this  purpose  out  of 
the  income  of  the  daughter's  estate,  if  the  father  be  unable  to 
provide  for  her.  When  the  father  is  utterly  unable  to  support 
his  children,  the  law  would  be  inhuman  in  the  extreme  to  cast 
them  upon  the  charity  of  strangers  for  support,  while  their  own 
property  is  adequate  for  their  maintenance.  But  such  provision 
does  not  depend  upon  the  father's  insolvency  only,  but  it  is  made 
whenever  he  is  unable  to  give  the  child  an  education  suited  to 
the  fortune  which  she  enjoys  or  expects.  Buclnvorth  v.  Buck- 
worth,  1  Cox,  80,  cited  in  McPh.  on  Inf.  220.  It  is  said  the 
father's  ability  is  to  be  estimated  comparatively.  The  amoimt 
of  his  income,  the  size  of  his  family  dependent  on  him  for  sup- 
port, and  we  might  add,  his  physical  inability  from  disease,  etc., 
to  exert  himself  in  providing  for  them,  should  be  taken  into  the 
estimate;  and  if,  in  view  of  the  circumstances,  it  should  appear 
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to  be  reasonable  to  make  an  allowance,  and  for  the  benefit  of  the 
infant,  the  court  should  order  it.  And  to  this  end,  it  is  proper 
that  the  question  of  the  ability  of  the  father,  the  amount  of  the 
ward's  income,  and  the  siun  required  for  her  support  and  edu- 
cation, should  be  referred  to  the  master,  if  the  chancellor  is  in 
doubt  upon  these  questions,  so  that  the  proper  allowance  can  be 
made. 

We  do  not  think  there  is  any  valid  objection  on  the  score  of 
parties.  The  father  is  a  party  interested  in  being  provided  as  the 
guardian  by  nature  and  nurture,  with  the  means  of  supporting 
and  educating  his  child,  and  is  certainly  the  proper  person  to 
superintend  her  education,  unless  there  be  objections  to  him,  and 
none  are  pretended  to  exist  in  the  present  ease.  The  trustee  who 
holds  the  property'  represents  the  ward  in  respect  to  that.  It  is 
not  indispensable  that  the  child  should  be  made  a  party.  The 
court  will  see  to  it  that  her  interest  is  not  prejudiced.  We  find 
a  similar  application  was  heard  at  the  suit  of  the  mother,  and  a 
liberal  allowance  made,  in  South  Carolina  (Mrs.  HeyAvard  v. 
Cuthbert,  Ex'r  of  Ileyward,  4  Des.  Eq.  E.  445),  and  the  prin- 
ciple seems  to  be  sanctioned  by  several  authorities  in  the  brief  of 
counsel. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


Rights  of  Parents  to  Chastise  Child. 

McKELVEY  v.  McKELVEY  ET  AL. 
Ill  Tenn.  388.     1903. 

Beard,  C.  J.  This  is  a  suit  instituted  by  a  minor  child,  by  next 
friend,  against  her  father  and  stepmother,  seeking  to  recover 
damages  for  cruel  and  inhuman  treatment  alleged  to  have  been 
inflicted  upon  her  by  the  latter  at  the  instance  and  with  the 
consent  of  the  father.  Upon  demurrer  the  suit  was  dismissed, 
and,  the  case  being  properly  brought  to  this  court,  error  is  as- 
signed upon  this  action  of  the  trial  judge. 

We  think  there  was  no  error  in  this  dismissal.  At  common  law 
the  right  of  the  father  to  the  control  and  custody  of  his  infant 
child  grew  out  of  the  corresponding  duty  on  his  part  to  main- 
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tain,  protect,  and  educate  it.  These  ri-^hts  could  only  k-  f.ir- 
feited  by  gross  misconduct  on  his  part.  Tlu-  rit,'ht  to  i-ontrol 
involved  the  subordinate  right  to  restrain  and  inflict  moderate 
chastisement  upon  the  child.  In  case  parental  i)o\vc'r  \va.s  ahiLsed, 
the  child  had  no  civil  remedy  against  the  father  for  the  perwinal 
injuries  inflicted.  Whatever  redress  was  afforded  in  such  eajie 
was  to  be  found  in  an  appeal  to  the  criminal  law  and  in  the 
remedy  furnished  by  the  writ  of  habeas  cvrpits.  So  far  aa  we 
can  discover,  this  rule  of  the  common  law  has  never  been  ques- 
tioned in  any  of  the  courts  of  this  country,  and  certainly  no  such 
action  as  the  present  has  been  maintained  in  tlie.se  courts.  It 
is  true  that  no  less  celebrated  an  authority  than  Judge  Cooley, 
in  the  second  edition  of  his  work  on  Torts,  at  page  171,  ohservcs 
that  "in  principle  there  seems  to  be  no  reason  it  should  not  be 
sustained."  No  case,  however,  is  cited  in  support  of  thi.s  text. 
In  fact,  the  only  case  which  the  diligence  of  counsel  has  been  able 
to  find  in  which  this  particular  question  has  been  discu.ssed  Is 
that  of  Hewlett  v.  George,  Ex'r,  reported  in  GS  Miss.  703,  9 
South.  885,  13  L.  R.  A.  682.  It  is  there  said :  "So  long  as  the 
parent  is  under  obligation  to  care  for,  guide,  and  control,  and  the 
child  is  under  reciprocal  obligation  to  aid  and  comfort  and  obey, 
no  such  action  as  this  can  be  maintained.  The  peace  of  society, 
and  of  the  families  composing  society,  and  of  a  sound  pul)lie 
policy  designed  to  subserve  the  repose  of  families  ami  the  b*^t 
interests  of  society,  forbid  to  the  minor  child  a  right  to  appear 
in  court  in  the  assertion  of  a  claim  to  civil  redress  for  personal 
injuries  suffered  at  the  hands  of  the  parent.  The  state,  tlirough 
its  criminal  laws,  will  give  the  minor  children  protection  from 
parental  violence  and  wrongdoing,  and  this  is  all  the  child  can 
be  heard  to  demand." 

The  fact  that  the  cruel  treatment  in  this  case  was  inflicted  by 
a  stepmother  can  make  no  difference,  for,  whether  inflicted  in  the 
presence  of  the  father  or  not,  if  the  action  could  be  maintained  at 
all,  he  would  be  responsible  for  the  tort.  If  inflicted  in  hi.s  pres- 
ence, he  alone  would  be  responsible,  nothing  appearing  to  repel 
the  presumption  that  it  was  the  result  of  his  coercion;  if  out  of 
his  presence,  then  he  and  she  would  be  jointly  liable  for  the 
wrong.  So  at  last  it  come«  back  to  the  question  as  to  the  right  of 
a  minor  child  to  institute  a  cix41  action  against  the  fatlier  for 
wrongs  inflicted  upon  it.     .    .    . 
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We  tliink  that  the  circuit  judge  acted  in  obedience  to  a  well- 
settled  rule  controlling  the  relation  of  father  and  child,  and  in 
furtherance  of  a  sound  public  policy,  in  sustaining  the  demurrer 
to  the  declaration  in  this  case,  and  his  judgment  is  affirmed. 


Parent  Has  No  Absolute  Right  to  the  Custody  of  the  Child. 

CORRIE  V.  CORRIE. 
42  Mich.  509.     1880. 

Graves,  J.  This  is  a  certiorari  to  review  certain  proceedings 
had  in  the  Circuit  Court  on  habeas  corpus  between  parents  rela- 
tive to  the  custody  of  their  child.  The  parents  are,  in  fact,  living 
apart  and  the  child,  Fannie  C.  Corrie,  who  is  a  little  over  seven 
years  old,  is  with  her  mother  in  Detroit.  The  proceedings  were 
instituted  by  the  father ;  the  mother,  at  the  hearing,  exhibited  her 
answer  on  oath,  and  the  court  declined  to  transfer  the  custody. 

On  the  presentation  of  the  answer  the  petitioner  filed  a  general 
traverse,  but  without  oath.  He  offered  no  sworn  contradiction  or 
explanation  of  the  matters  in  the  answer,  and  no  evidence  was 
adduced  on  either  side.  He  contends  that  such  matters  in  his 
petition  as  were  not  particularly  met  by  the  answer  were  ad- 
mitted, and  that  sufficient  was  then  made  out  to  entitle  him  to 
an  order  for  the  custody  of  the  child.  On  the  other  hand,  the 
respondent  claims  that  the  facts  set  forth  in  the  answer,  to 
which  no  sworn  denial  has  been  attempted,  and  which,  as  is  said, 
must  therefore  be  taken  as  true  for  the  purpose  of  this  proceed- 
ing, are  full  to  show  the  unfitness  of  the  petitioner  for  the  trust 
he  seeks,  and  constitute  a  complete  reply  to  the  application. 

In  contests  of  this  kind  the  opinion  is  now  nearly  universal 
that  neither  of  the  parties  has  any  rights  that  can  be  allowed  to 
seriously  militate  against  the  welfare  of  the  child.  The  para- 
mount consideration  is  what  is  really  demanded  by  its  best  in- 
terests. It  is  doing  no  violence  to  what  is  taught  by  judicial  ex- 
perience to  assume  that  the  disputing  parties  will  be  more  alive 
to  the  satisfaction  of  their  own  feelings  and  interests  than  to 
the  true  end  of  the  inquisition;  while  the  innocent  subject  of 
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t-he  contention  is  utterly  unable  to  speak  or  act  for  itvlf,  and 
is  in  danger  of  being  lost  sight  of  in  the  strife  for  ib»  poasi-LiLm. 
No  other  occasion  can  call  more  loudly  for  judicial  vi(^ilan<-c  in 
reaching  for  the  exact  truth  and  in  putting  aside  with  an  un- 
sparing hand  the  mere  technicalities  of  procedun'.  The  fat.-  or 
interest  of  the  child  is  not  to  depend  on  wiiat  the  parti.'s  may 
see  proper  to  state  or  to  evade  in  their  formal  altercation.s,  nor 
on  any  artificial  rule  of  pleading.  There  should  be  full  inquiry 
and  an  exhaustive  examination  on  oath  in  order  that  the  tribimal 
may  have  ail  the  light  practicable. 

As  already  stated,  the  hearing  below  proceeded  on  the  petition 
and  answer,  and  the  petitioner  did  not  assume  to  controvert  any 
of  the  facts  alleged  on  oath  by  the  respondent.  As  these  facta, 
if  true,  were  sufficient  to  show  that  the  petitioner  was  not  a 
suitable  person  to  take  charge  of  the  child,  we  fail  to  see  that  any 
case  was  made  out  to  require  a  shift  of  the  custody.  We  (hrm 
it  proper  to  add  that  we  do  not  re-examine  on  certiorari  tlie  evi- 
dence upon  the  hearing  in  habeas  corpus.  We  are  cunlined  to 
questions  of  law.  If  a  consideration  of  evidence  is  required,  wo 
suppose  the  proper  way  to  be  to  take  a  habeas  corpus  from  this 
court. 

The  order  is  affirmed  with  costs. 

The  other  justices  concurred.* 

*"It  had,  however,  been  argued  at  great  length  here,  and  the  American 
cases  referred  to  showed  it  to  be  the  established  law  of  this  country 
that  the  court,  or  officer,  were  authorized  to  exercise  a  discretion,  and 
that  the  father  was  not  entitled  to  demand  a  delivery  of  the  child  to 
him,  upon  habeas  corpus,  as  an  absolute  right.  That  this  was  also 
the  law  of  England  at  the  time  of  our  separation  from  the  mother 
country;  though,  he  said,  the  decisions  of  the  English  courts  since 
that  period,  appeared  to  have  gone  back  to  the  principles  of  a  semi- 
barbarous  age,  when  the  wife  was  the  slave  of  the  husband,  because 
he  had  the  physical  power  to  control  her,  and  when  the  will  of  the 
strongest  party  constituted  the  rule  of  right.  Thus  In  Do  Manne- 
vine's  Case,  5  East,  220,  the  Court  of  King's  Bench  refused  to  Inter- 
fere, although  a  brutal  husband  had  torn  a  child  only  clfiht  months 
old  from  the  breast  of  its  mother,  for  the  mere  purpose  of  coercing 
his  wife  to  give  him  the  control  of  her  property.  Also  In  Skinner's  Case, 
9  J.  B.  Moore's  R.  278,  the  child  was  kept  from  Its  mother  under  the 
control  of  her  husband  and  his  mistress,  with  whom  he  was  llvlnn  In 
open  adultery;  and  yet  the  courts  refused  to  interfere  by  habeas  rorpu* 
to  restore  the  child  to  the  innocent  and  much  Injured  wife  and  mother." 
—Per  The  Chancellor,  in  Mercein  v.  People,  25  Wend.  CI,  93.    1S40. 
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Pawent  Entitled  to  Earnings  of  Child  Except  Where  Child  has  been 
Emancipated. 

CLOUD  V.  HAMILTON.* 

11  Humph.   (Term.)  104.     1850. 

This  action  of  assumpsit  was  brought  in  the  Circuit  Court  of 
Meigs  county;  it  was  submitted  to  a  jury  on  the  plea  of  non- 
assumpsit  under  the  direction  of  Judge  Keith,  and  a  verdict  and 
judgment  rendered  for  the  defendant. 

The  plaintiff  appealed. 

ToTTEN,  J.  The  action  of  assumpsit  on  the  common  counts  for 
labor  and  services;  and  the  case  is,  that  the  plaintiff's  son 
William,  at  about  the  age  of  seventeen  years,  went  into  the 
service  of  Robert  W.  Hamilton,  a  tanner,  with  a  parol  under- 
standing between  him  and  William,  that  William  should  reside 
with  him  for  some  three  years,  and  learn  the  business  and  art 
of  tanning.  William  went,  at  first,  without  his  father's  consent, 
but  the  proof  shows  that  he  afterwards  consented  to  William's 
continuing  in  Hamilton's  service,  upon  their  own  agreement,  but 
declined  to  become  a  party  to  any  contract  between  William  and 
Hamilton,  or  to  have  any  interest  in  it.  William  remained  with 
Hamilton  about  a  year  and  a  half,  principally  engaged  in  the 
tanyard,  when  he  quit  Hamilton's  service,  on  some  disagree- 
ment between  them,  and  thereon  the  plaintiff  instituted  this  suit 
to  recover  for  his  son's  labor  and  services.  The  court  charged, 
in  effect^  that  the  plaintiff  might  recover  for  the  labor  and  service 
of  his  son,  if  he  went  and  continued  in  defendant's  employment 
without  the  consent  of  the  plaintiff,  but  could  not  recover  if  he 

*  "The  clear  presumption  is  that  the  father  is  entitled  to  the  earnings 
of  his  son  until  the  latter  arrives  at  the  age  of  twenty-one  years;  and 
if  he  continues  thereafter  to  remain  with  his  father  as  a  member  of 
his  family,  the  presumption  is,  that  his  labor  is  gratuitous.  He  may, 
however,  show  the  contrary.  The  ground  of  such  presumption  is,  that 
the  son  received  from  the  father  parental  support,  protection,  educa- 
tion, clothing,  and  like  suitable  provisions,  and  his  labor  is,  hence, 
due  and  belongs  to  the  father,  unless  the  contrary  be  shown.  Dodson  v. 
McAdams,  90  N.  C.  149;  Young  v.  Herman,  97  Id.  280,  and  the  authori- 
ties cited  in  these  cases;  Winchester  v.  Reid,  8  Jones,  377."— Mebbimon, 
C.  J.,  in  Grant  v.  Grant,  109  N.  C.  710,  713. 
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consented  that  his  sou  might  act  in  tluit  matt.,-  ..pon  hi.  own 
agreement  and  for  his  om^  benefit.  It  is  un,uestionablv  true,  that 
he  father  bemg-  under  obligation  to  maintain,  and  in  some  dogre.- 
to  educate  us  mfant  children,  is  entitled  to  the  custody  of  thei.' 
persons  and  to  the  value  of  their  labor  and  services.  If  the  in- 
taut  do  labor  and  service  for  another  without  th..  father's  consent 
such  person  will  be  liable  therefor,  at  the  suit  of  th.  father' 
But  the  father  may  waive  this  right  for  the  benefit  of  bis  child' 
and  permit  him  to  act  for  himself,  upon  his  own  rights  ami  re- 
sponsibilities and  for  his  own  benefit,  and  this  waiver  mav  appear 
by  express  agreement,  or  be  implied  from  facts  and'  circum- 
stances. If  he  waive  his  rights,  and  permit  his  son  to  make  con- 
tracts and  acquisitions  for  himself,  they  are  his  contracts  and 
acquisitions,  and  not  the  father's.  See  Burlingame  v  Bur- 
Imgame,  7  Cowen  Rep.  92,  McCoy  v.  Huffman,  8  Cowen  Rep.  84- 
Shute  V.  Door,  5  Wend.  Rep.  204,  2  Kent  Com.  194,  note. 

The  question  whether  the  plaintiff  had  thus  waived  his  rights 
was  fairly  left  to  the  jury,  and  we  think  that  they  have  decided 
it  correctly. 

The  plaintiff  having  waived  his  right  in  this  respect,  it  is  not 
material  to  determine  the  legal  effect  of  the  agreement  entereil 
into  by  his  son  with  defendant's  intestate. 

We  do  not  think,  in  view  of  the  facts  of  this  case,  that  the 
plaintiff  has  any  cause  of  action  against  the  defendant. 

Let  the  judgment  be  affirmed. 


Parent's  Right  of  Action  for  Injuries  to  Child. 

HORGAN  V.  PACIFIC  I\riLL.S. 

158  Mass.  402.     1893. 

Tort  for  damages  for  the  loss  of  service  of  the  plaintiff's 
daughter,  a  minor,  and  for  labor  performed  and  expenses  in- 
curred in  the  care  and  cure  of  her  daughtiu-  in  consefpience  of 
injuries  received  by  her  through  the  negligence  of  the  defendant. 
The  Avrit  was  dated  March  23,  1886. 
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An  action  against  the  same  defendant  had  previously  been 
brought  by  the  daughter  for  damages  for  the  injuries  received 
by  her,  and  that  action  had  been  settled  by  the  parties  on  October 
26,  1885.    The  defendant  appealed  to  this  court. 

Field,  C.  J.  The  plaintiff's  daughter  when  injured  was  eleven 
years  old,  and  it  appears  that  she,  with  her  sisters,  one  older  and 
two  younger  than  herself,  lived  with  their  mother,  who  was  a 
widow,  as  members  of  one  family,  and  that  the  children  were 
dependent  for  support  on  the  mother,  and  rendered  some  service 
to  her  "in  work  about  the  house  and  in  tending  a  small  shop 
which  was  the  front  room  of  the  tenement  in  which  they  lived." 
In  consequence  of  the  injury  the  plaintiff  suffered  loss  of  her 
daughter 's  services,  and  was  put  to  expense  in  providing  medical 
attendance  for  her,  and  to  labor  and  trouble  in  nursing  and 
taking  care  of  her.  The  auditor's  report  has  been  made  an 
agreed  statement  of  facts,  and  the  exact  finding  of  the  auditor 
on  the  question  of  damages  is  as  follows:  "By  reason  of  her 
daughter's  injuries  the  plaintiff  incurred  an  expense  of  $10  for 
help  in  work  about  the  house  while  the  plaintiff  was  taking  care 
of  her  daughter,  and  rendered  personal  service  in  nursing  and 
caring  for  her  daughter  which  was  fairly  worth  $50,  and  paid 
for  medical  attendance  and  treatment  of  her  daughter  on  account 
of  said  injuries  $36,  and  for  expenses  properly  incurred  in 
going  to  the  INIassachusetts  General  Hospital  the  sum  of  $11.25, 
and  for  prescriptions,  medicines,  etc.,  the  sum  of  $20,  and  by 
reason  of  said  injury  the  value  of  her  daughter's  services  to  her 
w-as  diminished  $100;  and  I  find  that  all  said  expenses  were 
properly  incurred  by  the  plaintiff,  who  was  without  means  of 
support  other  than  her  own  exertions,  without  any  agreement 
between  her  and  her  daughter  for  repayment  thereof,  unless  such 
agreement  is  to  be  implied  by  law  from  the  facts  herein  reported. 
And  that  the  daughter  at  the  time  said  expenses  were  incurred 
had  no  property  or  thing  of  value,  excepting  a  claim  against  this 
defendant  for  damages  suffered  by  reason  of  their  said  negli- 
gence, and  that  this  claim  was  not  settled  or  paid  until  October 
26,  1885,  which  was  after  all  said  expenses  were  incurred,  so  that 
at  the  time  said  expenses  were  incurred  the  daughter  was  actually 
dependent  upon  the  plaintiff  for  support  and  care. "  These  sums 
amount  to  $227.25,  which  the  auditor  found  the  plaintiff  was 
entitled  to  recover,  unless  the  value  of  the  loss  of  services  oc- 
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curring  after  the  date  of  the  settlement  of  the  daughter's  suit 
should  be  deducted,  which  is  estimated  at  $25. 

It  appears  that  the  daughter  brought  suit  against  this  defend- 
ant for  the  injury,  and  that  the  suit  was  settled  by  the  pavTnent 
of  $2,800,  which  the  plaintiff  in  the  present  action  received,  as 
guardian  of  her  daughter,  having  been  appointed  guardian  on 
September  21,  1885.  It  is  agreed  that  in  this  suit  by  the  daugh- 
ter no  claim  was  made  for  expenses  or  loss  of  services. 

The  tendency  of  modern  decisions  is  to  give  to  a  widow  left 
with  minor  children,  who  keeps  the  family  together  and  supports 
herself  and  them,  wdth  the  aid  of  their  services,  very  much  the 
same  control  over  them  and  their  earnings  during  their  minority, 
and  to  impose  on  her  to  the  extent  of  her  ability  much  the  same 
civil  responsibility  for  their  education  and  maintenance  as  are 
given  to  and  imposed  on  a  father.  "We  are  of  opinion  that  when 
a  minor  child  lives  with  its  mother,  who  is  a  widow,  and  the  child 
is  supported  by  the  mother,  and  works  for  her  as  one  of  the 
family,  the  mother  is  entitled  to  recover  for  the  loss  of  services 
of  the  child,  and  for  labor  performed  and  expenses  reasonably 
incurred  in  the  care  and  cure  of  the  child,  so  far  as  they  are 
the  consequences  of  an  injury  to  the  child  negligently  caused  by 
the  defendant.  Dedham  v.  Natick,  16  Llass.  135;  Hammond  v. 
Corbett,  50  N.  H.  501 ;  Matthewson  v.  Perry,  37  Conn.  435.  See 
Dumain  v.  Gwynne,  10  Allen,  270;  Camerlin  v.  Palmer  Co.  10 
Allen,  539 ;  Baldwin  v.  Foster,  138  Mass.  449 ;  Gleason  v.  Boston, 
144  Mass.  25;  Connell  v.  Putman,  58  N.  H.  534;  ^liitaker  v. 
Warren,  60  N.  H.  20;  County  Commissioners  v.  Hamilton,  60 
Md.  340;  Natchez,  Jackson  &  Columbus  Railroad  v.  Cook,  63 
Miss.  38.  Of  course  there  should  not  be  a  double  recovery,  but 
if  the  expenses  are  not  incurred  on  the  credit  of  the  child,  but  on 
that  of  the  mother,  and  if  the  child,  while  living  with  the  mother, 
is  not  entitled  to  its  own  earnings,  so  that  the  loss  of  service  is 
not  the  child's  loss  but  the  mother's,  these  items  of  damage  should 
not  be  included  in  the  damages  recovered  by  the  child,  but  m 
those  recovered  by  the  mother.  See  McCarthy  v.  Guild,  12  Met. 
291 ;  Dennis  v.  Clark,  2  Cush.  347 ;  Wilton  v.  Middlesex  Rail- 
road, 125  Mass.  130.  In  the  case  of  a  girl  eleven  years  old,  whose 
father  is  dead  and  whose  mother  remains  a  widow,  and  who  has 
no  property  and  no  guardian,  it  is  wise  policy  to  give  the  control 
of  her  to  her  mother,  and  to  impose  on  the  mother  the  ordmary 
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rights  and  duties  of  a  parent,  unless  it  has  been  determined 
otherwise  by  some  tribunal  having  jurisdiction  over  the  relation 
of  parent  and  child. 

The  finding  of  the  court  seems  to  be  for  the  sum  found  by  the 
auditor,  with  interest  from  the  date  of  the  writ.  This,  we  think, 
is  correct.  It  does  not  appear  from  the  papers  that  judgment 
has  been  entered  on  this  finding,  but  we  assume  that  this  has 
been  done,  as  the  defendant  appeals.     The  entry  should  be, 

Judgment  on  the  finding  affirmed. 


Parent's  Liability  for  Child's  Torts. 

Torts  hij  the  Child. 

PAUL  V.  IimiMEL. 

43  Mo.  119.     1868. 


Plaintiff  sued  defendant  for  damages,  in  the  sum  of  two  thou- 
sand dollars,  for  injury  to  her  minor  son,  aged  six  years,  received 
at  the  hands  of  a  minor  son  of  defendant,  aged  eleven  years,  who 
was  residing  with,  and  under  the  charge  and  control  of,  his 
father,  the  said  defendant. 

The  defendant  demurred,  on  the  ground  that  a  father  is  not 
responsible  for  injuries  caused  by  an  assault  made  by  his  minor 
child. 

The  demurrer  was  sustained  by  the  court  below. 

Wagner,  J.  In  Baker  v.  Haldeman,  24  Mo.  219,  it  was  de- 
cided by  this  court  that  a  father  was  not  responsible  for  injuries 
caused  by  an  assault  made  by  his  minor  child.  But  an  attempt  is 
made  to  evade  that  decision,  or  at  least  to  exclude  this  case  from 
its  reasoning,  by  averring  in  the  petition  that  the  child  of  the 
defendant,  who  caused  the  injury,  was  dangerous  to  the  plaintiff 
and  her  children,  by  reason  of  his  vicious  and  destructive  tem- 
per and  of  his  sudden  and  causeless  fits  of  anger,  and  that  de- 
fendant had  notice  of  that  fact.  It  is  not  averred  that  defendant 
sanctioned  the  wrong  committed  by  his  minor  son,  either  before 
or  after  the  act.  But  the  petition  was  doubtless  framed  upon 
the  theory  that  an  instruction  given  in  the  trial  court,  in  Baker's 
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ease,  was  eorrect  law,  as  that  case  was  not  reversed  on  error  The 
instruction  was  that  "unless  the  plaintiff  has  establish.-d  tlint 
the  boy  was  of  vicious  disposition  and  habits,  and  that  the  father 
knew  it  at  the  time,  he  is  not  responsible  in  damages  for  the 
injury  sustained,  and  the  jury  will  find  for  the  defendant." 
The  verdict  was  for  the  defendant,  and  the  judgment  therein 
was  affirmed;  but  Judge  Leonard,  in  giving  the  opinion  of  the 
court  said  that,  although  the  instruction  given  at  the  instance  of 
the  defendant  was  erroneous,  it  was  not  to  the  plaintiff's  preju- 
dice and  was  therefore  not  a  matter  for  him  to  complain  of. 
It  will  be  thus  seen  that  the  doctrine  contended  for  derives  no 
support  or  authority  from  that  case.  In  Tiff't  v.  Tifft,  4  Denio, 
175,  the  action  was  brought  to  recover  damages  for  the  killing  of 
a  hog,  by  a  dog  which  was  set  on  by  defendant's  daughter,  but 
the  court  held  that  the  defendant  was  not  answerable  for  the  act 
of  his  daughter,  done  in  his  absence,  and  without  his  authority  or 
approval;  but  the  daughter,  whether  an  infant  or  not,  was 
answerable  for  her  ovm  trespass.  A  parent  cannot  be  held  liable 
for  the  willful  trespasses  and  torts  of  his  infant  childi-en,  when 
he  neither  assents  to  nor  ratifies  them.  When  the  minor  has  com- 
mitted a  tort,  with  force,  he  is  liable  at  any  age  to  be  proceeded 
against  as  an  adult.  Reeves,  Dom.  Eel.  386 ;  1  Chit.  PI.  66 ;  Jen- 
nings V.  Randall,  8  T.  R.  335;  Bacon,  Abr.  Infancy,  H.;  Loop 
V.  Loop,  1  Verm.  177 ;  Bullock  v.  Babcock,  3  Wend.  391.  I  know 
of  no  principle  of  law  by  which  the  action  is  maintainable.  There 
is  no  such  relation  existing  between  father  and  son,  though  the 
son  be  li\ang  with  his  father  as  a  member  of  his  family,  as  will 
make  the  acts  of  the  son  more  binding  upon  the  father  than 
the  acts  of  any  other  person.  The  father  is  not  liable  for  the 
contracts  of  the  son,  within  age,  except  they  be  for  necessaries, 
and  it  would  be  a  great  departure  from  the  law  to  hold  him 
responsible  for  the  son's  trespasses  and  wrongs. 

I  think  the  demurrer  was  rightfully  sustained,  and  the  judg- 
ment will  be  affirmed.    The  other  judges  concur. 
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Taylor,  J.,  in  HOVERSON  v.  NOKER. 

60  Wis.  511,  513.     1884. 

It  will  be  seen  by  examination  of  the  record  that  it  became 
important  for  the  plaintiffs  to  connect  the  father  with  the  acts 
of  his  young  sons,  which  the  plaintiffs  allege  caused  the  injury 
complained  of,  and  for  this  purpose  the  plaintiffs  offered  evidence 
tending  to  prove  that  the  sons  had  frequently,  before  the  day 
upon  which  the  accident  happened,  called  abusive  names,  shouted, 
and  frequently  discharged  fire-arms  when  persons  were  passing 
the  house  of  the  defendants,  and  that  this  was  often  done  in  the 
presence  of  their  father.  All  evidence  of  this  kind  was  excluded. 
This,  we  are  inclined  to  hold,  was  error.  If  the  father  permitted 
his  young  sons  to  shout,  use  abusive  language,  and  discharge 
fire-arms  at  persons  who  were  passing  along  the  highway  in  front 
of  his  house,  he  permitted  that  to  be  done  upon  his  premises 
which,  in  its  nature,  was  likely  to  result  in  damage  to  those 
passing,  and  when  an  injury  did  happen  from  that  cause  he  was 
not  only  morally  but  legally  responsible  for  the  damage  done. 
If  a  parent  permits  his  very  young  children  to  become  a  source  of 
damage  to  those  who  pass  the  highway  in  front  of  his  house,  he  is 
as  much  liable  for  the  injury  as  though  he  permitted  them  to  erect 
some  frightful  or  dangerous  object  near  the  highway  which  would 
frighten  passing  teams;  and  in  such  case  he  cannot  screen  him- 
self by  saying  that  he  did  not  in  words  order  the  erection  to  be 
made.  If  he  made  it  himself,  with  the  intention  to  frighten 
passing  teams,  he  would  be  responsible  for  the  injury  caused  by 
it ;  and  when  he  permits  his  irresponsible  children  to  do  it  he  is 
equally  liable,  because  he  has  the  control  of  his  premises  as  well 
as  of  the  children,  and  is  bound  to  restrain  them  from  causing  a 
dangerous  thing  to  be  erected  on  his  premises  near  the  highAvay ; 
and  permitting  his  young  sons  to  become  an  object  of  fright  to 
teams  passing,  is  certainly  equally,  if  not  more  reprehensible 
than  permitting  an  inanimate  structure  to  be  placed  where  it 
would  cause  such  fright.  "We  think  the  evidence  ought  to  have 
been  admitted  in  order  to  connect  the  father  with  the  acts  of  the 
young  sons  which  caused  the  injury  when  the  plaintiffs  were 
on  their  way  to  church  in  the  morning,  as  well  as  when  on  their 
return  from  the  church  in  the  afternoon. 


PART  III.    GUARDIAN  AND  WARD. 
CHAPTER  I.* 

JURISDICTION  OF  THE  COURT  OF  CHANCERY  TO  APPOINT 
GUARDIANS. 

IN  THE  MATTER  OF  ICHABOD  ANDREWS.  AN  INFANT. 

1  Johnson,  Ch.  99.    1814. 

The  petition  of  Sarah  Gilbert  stated  that  she  was  mother  of 
the  infant,  who  was  born  in  October,  1807,  and  that  in  December, 
1808,  Justus  Gilbert,  the  second  husband  of  the  i)etitioner,  was 
by  the  surrogate  of  Cayuga  county,  appointed  guardian  to  the  in- 
fant, and  by  virtue  of  that  appointment,  possessed  himself  of  the 
real  and  personal  estate  of  the  infant.  That  in  January,  1812, 
Justus  Gilbert  absented  himself  from  the  petitioner  in  a  secret 
manner  and  enlisted  in  the  army  of  the  United  States  for  five 
years.  That  he  is  now  on  the  western  frontier,  and  has  converted 
to  his  own  use  the  personal  estate,  and  the  rent  and  profits  of  the 
real  estate,  and  has  lately  attempted  to  dispose  of  the  real  estate ; 
and  that  he  is  in  habits  of  extreme  intemperance,  etc. ;  and  that 
the  infant  is  a  charge  on  the  petitioner;  who  prayed  for  relief, 
etc. 

The  facts  in  the  petition  were  sworn  to. 

The  Chancellor. — Though  the  guardian  was  in  this  case  ap- 
pointed by  the  surrogate,  under  the  act  of  1813  (N.  Y.  Laws,  Vol. 
1,  454),  he  is  as  much  under  the  superintendence  and  control 
of  this  Court,  as  if  he  had  been  appointed  by  it  in  the  first  in- 
stance. Power  of  the  surrogate  extends  only  to  the  appointment 
of  the  guardian ;  he  has  no  general  jurisdiction  over  him  as  trus- 
tee. That  power  remains  unimpaired  in  this  court,  and  every 
guardian,  however  appointed,  is  responsible  here,  for  his  conduct, 
and  may  be  removed  for  misbehavior.  It  has  repeatedly  been  de- 
clared that  a  testamentary  or  statute  guardian  is  as  nuicli  inulor 
the  superintendence  of  the  board  of  chancery  as  the  guardian  m 


*  See  sees.  355-372,  Vol.  3,  Cyclopedia  of  Law. 
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socage.  (Beaufort  v.  Berte,  1  P.,  Wms.  704;  Eyre  v.  Countess  of 
Shaftsbury,  2  P.  Wms.  107;  Roucli  v.  Garvar,  1  Ves.,  IGO).  I 
shall  therefore,  direct  a  reference  to  a  master,  to  ascertain  the 
proof  of  the  allegations  contained  in  the  petition,  and  to  report 

thereon. 

Rule  accordingly. 


Rights  of  the  Parent  as  Natural  Guardian. 

THE  CHILDREN  OF  E.  C.  GENET,  BY  HIM  AS  THEIR 
GUARDIAN,  V.  TALMADGE,  ADMINISTRATOR,  ETC. 

1  Johnson,  Ch.  3.     1814. 

Petition  for  the  payment  to  the  father,  as  guardian  to  his  chil- 
dren, of  the  sum  of  17,166  dollars  and  76  cents,  already  paid  into 
Court,  by  the  defendant,  as  administrator  of  George  Clinton,  de- 
ceased, for  and  on  account  of  the  distributive  share  of  that  estate 
due  the  petitioners,  who  are  minors.  The  father  (E.  C.  Genet) 
was  appointed  guardian  to  his  children  by  this  Court,  in  Septem- 
ber, 1812,  and  gave  the  security  required. 

The  Chancellor.  There  is  one  objection  to  the  demand  of 
the  petitioner  which  must  prevail.  The  statute  of  sess.  36,  c.  75 
(N.  R.  L.,  p.  314),  declares  that  every  person  entitled  to  any  leg- 
acy or  distributive  share,  shall,  at  the  time  of  payment  or  deliv- 
ery, give  bond  in  double  the  sum  demanded,  with  two  sufficient 
sureties  to  the  executor  or  administrator,  to  refund,  etc.,  if  assets 
should  fail,  for  the  payments  of  debts,  etc.  No  such  bond  is  ten- 
dered, and  the  application,  on  that  ground,  must  fail. 

But  if  this  objection  be  removed  (as  it  probably  may),  the  pe- 
titioner, in  his  character  of  guardian,  is  entitled  to  the  money; 
though,  in  his  character  of  father  or  guardian  by  nature  merely, 
it  seems  that  he  would  not  be.  There  has,  however,  been  consid- 
erable doubt  and  discussion  in  the  books,  even  on  this  point- 
how  far  a  legacy  due  to  minors  could  be  safely  paid  by  executor 
to  the  father  of  the  legatees ;  but  the  better  opinion  is,  that  the 
payment  would  be  at  the  risk  of  the  executor.  The  oldest  case  I 
have  met  with  on  this  subject,  is  that  of  Holloway  v.  Collins  (1 
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Ch.  Cas.  245),  in  which  the  Lord  Keeper  held  that  a  payment  by 
the  executor,  of  a  legacy  to  the  father  of  an  infant  le-atee  was  a 
good  pajTnent,  though  the  father  afterwards  became  insolvent 
but  as  It  appeared  that  the  executor  had  taken  a  bond  of  indem- 
nity he  was  held  in  that  case,  to  have  paid  at  his  own  peril     Af- 
terwards  in  the  case  of  Strickland  v.  Hudson  (3  Ch.,  Rep.  88),  it 
was  said,  that  the  master  of  the  rolls  would  never  allow  a  child's 
legacy  to  be  paid  to  the  parents  upon  any  security  whatever;  and 
yet,  in  that  case  on  a  bill  against  the  executor  by  the  father,  as 
next  friend  and  guardian,  his  eliildren's  legacy  was  decreed  to  be 
paid  to  him,  on  his  giving  security  to  pay  over  the  same  when  his 
children  became  of  age.    The  case  of  Dagley  v.  Tolferry  (1  P. 
Wms.  285;  1  Eq.  Cas.  Abr.  300,  pi.  2;  Gilbert's  Eq.  Cas.  103) 
has  been  referred  to  in  the  late  cases  as  the  leading  one  on  this 
point.    It  was  there  decided  by  Lord  Chancellor  Cowper,  that  the 
pajTuent  by  the  executor  of  a  legacy  to  the  father  of  a  minor  was 
ill,  and  the  executor  was  decreed  to  repay  the  legacy,  under  cir- 
cumstances of  extreme  hardship,  and  aftcx-  the  father  had  become 
bankrupt.    The  Lord  Chancellor  seemed  to  consider  it  as  a  rule  of 
the  court,  that  the  parent  was  not  to  receive  the  children's  lega- 
cies, though  he  was,  by  nature,  guardian  to  his  children.  But  this 
case  was  questioned  by  Lord  Hardwick,  in  Phillips  v.  Pagel  (2 
Atk.,  80),  and  he  said  that  the  rule  was  there  laid  down  too  strict- 
ly; that  in  all  cases  where  executors  pay  infants'  legacies  to  fath- 
ers, they  shall  be  paid  over  again.     In  Cooper  v.  Thornton  (3 
Bro.  96,  186),  the  master  of  the  rolls  observed,  in  allusion  to  the 
above  cases,  that,  in  early  times,  the  payment  to  the  father  of  a 
legacy  to  the  child  was  held  good,  but  that  since  Dagley  v.  Tol- 
ferry the  idea  of  the  court  had  been  otherwise.    He  said  that  the 
rule  was  laid  down  very  harshly  in  that  case,  although  he  did  not 
mean  to  interfere  with  the  doctrine ;  and  he  decided  the  case  be- 
fore him  upon  its  special  circiunstances ;  but  the  counsel  referred 
to  the  decision  in  the  exchequer  in  1786,  in  the  case  of  Cunning- 
ham V.  Harris,  in  which  the  rule  was  declared  to  be  firmly  settled, 
that  a  legacy  to  an  infant  cannot  safely  be  paid  to  the  father. 

In  all  these  cases  the  question  seems  to  have  been,  whether  a 
legacy  to  a  minor  could  safely  be  paid  to  the  father,  as  father,  or 
natural  guardian  merely,  and  it  does  not  appear  to  be  anwhore 
denied,  that  a  guardian,  duly  appointed  by  a  competent  author- 
ity, was  authorized  to  receive  legacies,  and  distributive  shares  be- 
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longing  to  his  ward.  On  this  point,  I  do  not  see  that  any  doubt 
can  arise.  The  statute  of  this  state,  to  which  I  have  already  re- 
ferred, contemplates  a  recovery  at  law,  by  the  guardian,  of  lega- 
cies and  distributive  shares,  on  giving  approved  security  to  ac- 
count to  the  infant  on  his  coming  of  age.  A  guardian  is,  by  the 
general  nature  of  his  trust,  entitled  to  the  possession  and  care  of 
the  personal,  and  of  the  rents  and  profits  of  the  real  estate  of  the 
infant;  and  I  do  not  feel  myself  at  liberty  to  deny  to  the  guar- 
dian, on  any  terms  whatever,  the  possession  of  this  distributive 
share. 

But  it  appears  that  the  security  given  by  the  petitioner,  when 
appointed  guardian,  is  not  quite  adequate,  and,  though  his  claim 
may  be  imposing,  when  we  consider  that  he  unites  the  characters 
of  natural  and  legal  guardian,  yet  I  think  the  security  must  be  in- 
creased to  10,000  dollars  more,  before  the  petition  can  be  granted. 

Jjet  it  therefore  be  referred  to  a  master  to  ascertain  and  report 
proper  and  competent  security  to  the  administrator,  under  the 
statute,  and  additional  security  to  the  infants,  to  the  amount  of 
at  least  10,000  dollars,  and  all  further  direction  is,  in  the  mean- 
time, reserved. 


Appointment  of  Guardian  by  the  Parent. 

ARCHIBALD  WADSWORTH  v.  MARY  CONNELL  ET  AL. 

104  III.  369.     1882. 

Appeal  from  the  Appellate  Court  from  the  Third  District, 
heard  in  that  court  on  appeal,  from  the  Circuit  Court  of  Morgan 
county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court. 

It  is  conceded  that  Joseph  0.  Council  died  in  the  year  1867. 
He  made  and  published  his  will,  which  was  probated.  By  it  he 
made  some  specific  devises.  He  also  bequeathed  to  his  wife  one- 
third  of  the  remainder  of  his  estate  for  life,  and  the  remaining 
two-thirds  he  divided  equally  between  his  three  children.  His 
estate  consisted  principally  of  real  estate,  and  he  required  his  ex- 
ecutor to  sell  it  at  such  time,  and  on  such  terms,  as  might  be  ad- 
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vantageous  and  to  invest  one-third  of  the  proceeds  for  the  beu.-fit 
of  his  widow  during  her  natural  life  "with  as  little  delay  as  pos- 
sible, on  safe  securities."  Wadsworth,  the  executor,  is  named  in 
the  will  as  guardian  for  his  children,  and  to  him  is  committed 
their  care,  tuition,  and  the  management  of  their  property,  and  to 
provide  for  their  education,  and  moral  and  religious  training, 
and  by  his  personal  and  judicious  investments,  and  the  care  of 
their  expenses,  to  improve  their  estates.  Wadsworth  (lualified  a.s 
executor,  but  not  as  guardian.  He  took  charge  of  and  sold  the 
property  and  made  reports  annually  to  the  probate  court ;  kept 
the  money  invested  at  the  highest  legal  rate  of  interest,  none  be- 
ing lost  but  two  loans,  of  $500  each,  one  to  the  Seiberts  and  the 
other  to  the  Dunlaps.  In  his  report  to  the  court  these  loans  were 
included,  and  the  reports  were  approved. 

"Wadsworth,  on  the  23d  of  October,  1880,  filed  a  report  and 
asked  a  final  settlement,  and  to  be  discharged  as  executor,  and  to 
be  relieved  from  further  executing  the  trust.  In  this  report  he 
credited  himself  with  commissions  on  the  amount  to  be  paid  over 
to  his  successor,  and  some  other  commissions  on  former  dis- 
bursements. To  this  report  appellees  filed  objections  to  the  al- 
lowance of  the  commissions,  and  to  allowing  him  a  credit  for  the 
amount  lost  on  the  loans  to  the  Seiberts  and  the  Dunlaps.  A 
hearing  was  had  on  these  objections  on  the  19th  day  of  February, 
1881.  The  Court  sustained  the  objection  to  allowing  the  commis- 
sions in  part,  and  reserved  a  decision  on  the  other  objection  until 
the  amount  due  the  widow  should  be  ascertained.  No  appeal  from 
this  order  was  ever  perfected.  On  the  22d  of  the  same  month, 
appellant  having  filed  an  amended  report,  as  was  required  by  the 
order  of  the  19th,  a  hearing  was  had.  To  this  amended  report  no 
objections  were  filed  and  it  was  approved.  An  appeal  was  per- 
fected to  the  Morgan  Circuit  Court  by  appellees.  On  a  trial  in 
that  court,  it  was  found  that  two-thirds  of  the  money  loaned  by 
the  appellant  to  the  Dunlaps  and  the  Seiberts  was  held  by  hira 
as  testamentary  guardian  of  Eva,  Joseph  B.,  and  Charles  11.  Con- 
nell,  and  was  their  money,  with  which  he  should  be  charged,  and 
which  was  found  to  amount  to  $933.33.  The  court  also  found 
there  was  in  his  hands,  $731.67,  due  to  the  widow,  and  to  Charles 
H.  Connell  $3,617.78.  The  court  ordered  him  to  pay  the  widow 
the  sum  found  due  her,  and  that  he  pay  Charles  H.  Conneii 
$3,509.25,  and  retain  out  of  these  sums,  for  his  own  use,  $108.5J, 
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as  commissions,  and  that  he  turn  over  to  his  successor  the  balance 
of  the  assets  in  his  hands,  inchiding  the  moneys  loaned  to  the 
Dunlaps  and  the  Seiberts,  amounting  to  $1,257.44.  From  this  or- 
der the  executor  appealed  to  the  Appellate  Court.  On  a  trial  in 
that  court  the  judgment  of  the  Circuit  Court  was  affirmed,  and 
he  appeals  to  this  court. 

It  is  urged  that  the  order  of  the  19th  of  February,  1881,  in- 
volving the  same  matters  presented  in  this  case,  precludes  any 
further  litigation  of  the  same  matters,  as  that  order  was  not  ap- 
pealed from,  and  remains  in  full  force ;  or,  if  that  is  not  conclusive 
as  res  judicata,  that  the  order  is  erroneous  in  holding  that  appel- 
lant was  testamentary  guardian,  and  holding  him  liable  as  such, 
and  in  also  holding  him  liable  for  the  loss  of  the  money  loaned  to 
the  Dunlaps  and  the  Seiberts.  We  are  at  a  loss  to  perceive  how 
it  can  be  held  that  the  order  of  the  county  court  of  the  19th  of 
February  is  res  judicata  as  to  this  claim.  There  is  no  pretense 
that  it  was  passed  or  decided  at  that  time.  On  the  contrary,  it 
was  expressl}^  held  up,  and  a  decision  withheld,  until  farther  evi- 
dence was  heard  and  additional  facts  were  ascertained.  It  is  be- 
lieved that  no  case  has  ever  gone  the  length  of  holding  anything 
res  judicata  short  of  a  judgment  on  the  facts  in  controversy.  If 
such  a  decision  could  be  found,  it  would  be  violative  of  plain  legal 
principles,  and  would  not  be  authoritative.  There  was  no  decision 
rendered  on  the  question  of  the  liability  of  appellant,  by  the  or- 
der of  the  19th  of  February,  and  there  is,  therefore,  no  bar  to 
this  judgment  or  order  of  the  Circuit  Court. 

But  was  appellant  a  testamentary  guardian?  He  was  so 
named  by  the  will,  but  he  never  qualified  by  giving  bond  or  re- 
ceiving letters  of  guardianship.  The  5th  section  of  the  chapter 
entitled  "Guardian  and  Ward"  authorizes  the  parent  to  appoint 
a  testamentary  guardian,  for  the  custody  and  tuition  of  his  un- 
married minor  child.  The  6th  section  of  the  act  provides  that  the 
custody  and  tuition  of  the  minor  may  be  given  to  one,  and  the 
custody  and  control  of  his  property  to  another,  guardian.  The 
8th  section  confers  on  a  testamentary  guardian  the  same  powers, 
within  the  scope  of  his  appointment,  as  a  guardian  appointed  by 
the  county  court.  The  9th  section  provides  that  a  testamentary 
guardian,  except  for  the  custody  and  tuition  of  the  minor,  shall, 
before  he  can  act,  be  commissioned  by  the  county  court  of  the 
proper  county,  and  give  the  bond  prescribed  in  Section  7  of  this 
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act,  unless  otherwise  requested  by  the  testator  in  his  will,  wh.-n 
none  shall  be  required,  unless  the  ^ardian's  circumstances  liave 
changed,  or  for  other  sufficient  reasons  a  bond  may  be  required. 
It  seems  that  counsel  in  this  case  were  not  aware  of  these  pro- 
visions or  decisions  of  this  court  bearing  on  this  question,  as  Uu-y 
are  not  referred  to  in  their  briefs.  When  considered  togcth<T,  the 
5th  and  9th  sections  authorize  the  appointment  of  a  testami-iitary 
guardian  for  the  custody  and  tuition  of  the  minor,  and  the  cus- 
tody of  his  property,  or  to  give  the  custody  and  tuition  to  one, 
and  the  custody  of  the  property  to  another.  The  guardian  of  the 
property  is  expressly  required,  unless  otherwise  provided  by  the 
will,  to  give  bond,  as  in  other  cases,  and  to  receive  a  commission 
to  act.  The  will  in  this  case  does  not  dispense  with  a  bond,  and 
none  being  given,  and  no  commission  being  issued,  appellant 
never  became  the  guardian  of  the  minors.  It  is  but  as  if  the  coun- 
ty court  should  designate  of  record  the  appointment  of  a  person 
as  a  guardian,  and  he  were  never  to  give  bond  or  receive  letters  of 
guardianship.  He  could  not,  by  such  an  order,  become  a  legal 
guardian,  because  the  statute  has  made  a  bond  impossible.  So  of 
the  appointment  by  will. 

In  what  capacity,  then,  does  appellant  hold  this  property?  He 
was  appointed,  and  qualified,  as  executor.  He  entered  upon  the 
discharge  of  the  duties  of  the  trust,  and  in  pursuance  of  the  pow- 
ers conferred  by  the  will  he  sold  the  property  and  converted  it 
into  money.  This  he  did  as  executor.  There  can  be  no  reasonable 
claim  that  this  was  done  as  guardian,  as  the  power  is  given  in 
connection  with  his  appointment  as  executor,  and  no  such  power 
is  conferred  on  him  as  guardian.  It  was  as  executor,  and  not  as 
guardian,  that  he  received  the  money,  and  he  so  holds  it,  as  it 
was  never  paid  over  to  a  guardian,  and  he  never  became  such. 
The  statute  has  not  conferred  on  executors  or  administrators 
power  to  loan  the  funds  of  the  estate,  nor  was  there  any  sui-h 
power  conferred  by  this  will.  It  then  follows  that  appellant 
made  these  loans  without  legal  authority,  and  of  his  own  wrong. 
This  being  the  case,  what  are  his  liabilities?  Having  wrongfully 
retained  the  money  and  failing  to  pay  it  over  to  those  entitled  to 
it,  as  required  by  the  statute,  he  has  clearly  rendered  himself  lia- 
ble for  the  amount  thus  received,  with  interest,  less  any  sum  or 
sums  paid  out  under  the  order  or  by  the  approval  of  the  county 
court.    Nor  can  he  be  heard  to  say,  as  a  defence,  that  he,  of  his 
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own  wrong,  and  without  legal  authority,  loaned  the  money  and  it 
was  thereby  lost.  He  loaned  it  at  his  peril.  Nor  had  the  county 
court  any  power  whatever  to  render  an  illegal  act  valid  and  bind- 
ing. That  was  without  jurisdiction,  and  void,  as  the  widow  and 
heirs  were  not  in  court  when  the  report  was  approved.  Appel- 
lant is  therefore  liable  to  account  for  these  loans  to  the  Dunlaps 
and  the  Seiberts  for  the  full  amount. 

In  the  cases  of  Gilbert  v.  Guptill,  34  111.  112,  and  Mclntyre  v. 
The  People,  103  id.  142,  we  held  that  a  guardian  failing  to  con- 
form his  acts  to  the  statute,  and  loaning  money  contrary  to  the 
requirements  of  the  statute,  does  so  at  his  own  risk,  and  in  case 
of  loss  he  is  liable  to  make  it  good ;  and  the  same  principle  applies 
to  all  persons  entrusted  by  the  statute  with  the  custody  of  the 
money  of  others.  Their  safety  consists  in  an  adherence  to  legal 
requirements.  In  the  case  of  Davis  v.  Harkness,  1  Gilm.  173,  it 
was  held  that  where  a  step-father  received  the  money  of  his  minor 
step-children,  by  reason  of  his  marriage  with  their  mother,  who 
held  their  money  as  administratrix  of  their  deceased  father,  and 
he  appropriated  it  to  his  own  use,  and  claimed  it  as  his  own,  in 
equity  he  would  be  held  and  required  to  account  for  it,  as  their 
guardian,  and  would  be  held  to  the  duties  imposed  upon  guar- 
dians appointed  by  law  for  the  custody  of  the  property  of  minors. 
Under  this  decision  appellant  may  be  held  in  equity  as  a  guar- 
dian and  under  Gilbert  v.  Guptill,  supra,  he  rendered  himself 
liable  by  failing  to  loan  on  the  security  required  by  the  statute. 

The  22d  section  of  the  Guardian 's  act  requires  the  guardian  to 
keep  the  ward  money  loaned  at  interest,  upon  security  to  be  ap- 
proved by  the  court.  It  allows  sums  of  less  than  $100  to  be  loaned 
on  personal  security,  but  loans  in  large  amounts  shall  be  on  real 
estate  security.  If  then,  as  he  may  be,  appellant  be  held  as  a 
guardian,  he  did  not  loan  this  money  on  real  estate  security,  as 
the  statute  requires,  and  he  is  therefore  liable  for  its  loss.  Then, 
whether  appellant  held  the  money  as  executor  or  guardian,  he  is 
liable  to  make  good  the  loss.  The  law  does  not  authorize  an  ex- 
ecutor or  administrator  to  loan  the  trust  fund  in  his  hands.  The 
will  in  this  case  authorized  him  to  loan  the  money  as  guardian, 
but  not  as  executor,  and,  as  we  have  seen,  he  never  became  the 
guardian  of  the  minors,  by  giving  bond  as  guardian,  by  the  law. 
But  under  the  above  authorities,  he  may  be  held  to  account  as 
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guardian,  if  he  so  acted  in  making  the  loans;  or  if  he  acted  as 
executor,  it  was  without  authority,  and  he  is  liable. 

If  it  be  said  that  it  is  only  in  equity  that  appellant  can  be 
treated  as  a  guardian,  and  this  was  simply  a  settlement  before  the 
court  of  his  accounts  as  executor,  it  may  be  answered  that  it  haa 
been  repeatedly  held  the  probate  court  may  exercLse  equitable 
jurisdiction  in  the  settlement  of  estates — not  its  full  jurisdiction, 
but  such  as  is  adapted  to  its  organization,  and  the  mode  of  pro- 
ceeding in  that  tribunal.  Moore  v.  Rogers,  19  111.  347 ;  llurd  v. 
Slaten,  43  id.  348 ;  Dixon  v.  Buell,  21  id.  203,  and  ^loline  Water 
Power,  etc.,  v.  "Webster,  26  id.  233.  The  county  court  is  as  com- 
petent to  afford  the  relief  in  this  case  as  a  court  of  equity,  and 
it  pertains  to  the  settlement  of  the  estate.  It  therefore  follows, 
that  on  this  ground  the  county  court,  or  the  circuit  court  on  ap- 
peal, had  full  power  to  apply  the  equitable  relief,  and  hold  ap- 
pellant liable  for  this  loss. 

On  either  of  these  grounds  appellant  was  liable  and  the  judg- 
ment of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Who  Must  be  Notified  of  Petition  to  Appoint  Guardian. 

TAFF  V.  HOSMER. 
14  Mich.  249.    1866. 

Special  motion  to  dismiss  a  writ  of  error,  to  Wajme  Circuit. 

Campbell,  J.  This  is  a  motion  to  dismiss  a  writ  of  error,  on 
two  grounds,  first  because  Taff  omitted  to  join  in  a  former  writ 
which  was  dismissed;  and  second,  because  he  is  not  entitled  to 
consider  himself  aggrieved  by  the  judgment  below. 

The  case  in  the  Court  below  was  an  appeal  from  the  allowance 
bv  the  Probate  Court  of  Wayne  County  of  the  last  will  of  Cyrus 
W.  Jackson,  whereby  he  left  all  his  property,  with  some  small  e.x- 
ceptions,  to  his  son,  Samuel  W.  Jackson,  an  infant  of  tender 
years,  and  appointed  Bissell  and  Hosmer  guardians  and  execu- 
tors. The  appeal  was  brought  by  Taff  as  grandfather  of  the 
child,  who  was  an  only  child ,r     m  ^  i 

We  are,  therefore,  compelled  to  consider  whether  ^Ir.  laff  has 
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the  right  to  consider  himself  aggrieved  by  the  judgment  below. 

It  appears  that  instead  of  moving  to  dismiss  his  appeal  in  the 
Circuit  Court,  the  proponents  of  the  will  joined  issue  with  him 
on  the  merits,  and  the  judgment  affirming  the  will  is  also  in  form 
a  personal  judgment  against  him  for  costs.  This  liability  is  clear- 
ly a  personal  grievance  of  his  own,  upon  which  error  may  be 
brought  and  the  writ,  therefore,  is  not  irregular.  But  if  he  has 
no  further  interest  in  the  judgment  below,  this  would  give  him  no 
right  to  dispute  the  will  itself,  and  no  error  appears  to  be  as- 
signed on  this  point.  We  are  therefore  called  upon  to  examine  the 
more  serious  question,  whether  he  was  legally  interested  in  the 
main  controversy. 

The  disposition  of  Mr.  Jackson 's  estate  and  the  appointment  of 
guardians,  are  both  contained  in  the  same  will,  there  being  no' 
codicils.  We  have  no  difficulty  in  holding  that  Taff  could  not 
contest  a  will  merely  disposing  of  the  property.  He  is  neither 
heir,  devisee,  nor  next  of  kin,  and  is  therefore  a  stranger  to  the 
inheritance.  No  case  has  been  cited,  and  we  presume  none  exists, 
which  would  favor  any  pretence  of  right  to  interfere  with  the 
disposition  of  property  because  he  is  next  of  kin  to  the  heir, 
who  is  the  only  person  living  concerned  in  opposing  a  will 
which  lessens  his  inheritance. 

It  is  claimed,  however,  that  Taff  has  a  legal  right  to  be  heard 
upon  any  question  involving  the  guardianship  of  his  grandchild, 
and  that  on  this  account  he  may  oppose  the  will,  because  the  ques- 
tion of  guardianship  cannot  be  severed  from  the  rest  of  that  in- 
strument. 

Our  statutes  give  to  the  father,  and  where  there  is  no  father,  to 
the  mother  (where  capable  of  acting)  control  of  the  infant's  per- 
son. 2  C.  L.  §§  3303-4.  In  all  other  cases  the  guardian  appointed 
by  the  Judge  of  Probate  controls  both  persons  and  property. 
And  where  an  infant  is  under  fourteen  years  of  age,  the  Judge 
(except  in  the  cases  mentioned),  is  not  compelled  to  select  the 
guardian  from  any  particular  class  of  persons.  §  3300.  We  do  not 
find  in  the  statute  any  right  secured  to  any  relatives  but  the 
father  and  mother,  to  retain  control  of  the  infant  by  any  species 
of  guardianship,  and  as  the  statute  covers  the  entire  subject,  we 
must  find  his  right,  if  it  exists,  in  some  form  distinct  from  any 
absolute  claim  to  appointment. 

The  question,  then,  arises,  whether  his  relationship  entitled  him 
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to  be  heard  in  any  proceeding  to  obtain  guardianship.  If  he  could 
appear  as  a  matter  of  right,  upon  any  application  for  that  pur- 
pose, we  think  it  must  follow  that  he  could  appear  to  contest  the 
validity  of  a  will  appointing  guardians.  If  he  could  not  inter- 
fere of  right  in  the  one  case,  he  is  upon  the  same  grounds  a 
stranger  to  the  other.  Although,  if  the  will  is  duly  executed,  no 
one  can  complain  of  the  father's  choice,  yet  we  think  it  competent 
for  such  persons  as  are  legally  concerned,  to  dispute  the  fact  of 
any  such  choice  having  been  made. 

We  are  therefore  to  inquire  what  persons  are  considered  as  au- 
thorized to  intervene  in  the  Probate  Court,  besides  the  father  and 
mother,  and  the  infant  himself. 

The  statute  throws  no  light  upon  this  question.  It  simply  de- 
clares that  "The  Judge  of  Probate  in  each  county,  when  it  shall 
appear  to  him  necessary  or  convenient,  may  appoint  guardians  to 
minors  and  others,"  etc. ;  §  3299 ;  and  that  "if  the  minor  is  under 
the  age  of  fourteen  years,  the  Judge  of  probate  may  nominate 
and  appoint  his  guardian."  §  3300.  If  we  were  to  assume  that 
this  language  was  designed  to  exhaust  the  subject,  we  should  be 
compelled  to  find  that  the  law  had  placed  infants  under  the  age 
of  fourteen  in  a  complete  state  of  isolation  from  all  the  ties  of 
blood,  and  all  the  associations  which  we  are  apt  to  consider  as 
natural  bonds  of  union.  It  does  not  seem  probable  that  any  civ- 
ilized legislation  would  deliberately  cut  him  loose  from  his  rela- 
tives altogether,  and  leave  him  entirely  at  the  mercy  of  strangers. 
There  can  be  no  doubt  that  the  Judge  of  Probate  is  the  ultimate 
arbiter  in  the  selection,  but  if  no  one  else  has  any  right  to  inter- 
vene to  aid  him  in  making  a  good  and  rejecting  a  bad  choice,  the 
condition  of  a  helpless  child  would  be  most  deplorable.  And  yet, 
if  there  is  no  law  on  the  subject  it  cannot  be  helped  by  any  re- 
grets. 

We  do  not  think  the  matter  has  been  left  in  such  an  anomalous 
condition.  Although  Probate  Courts  are  new  institutions  un- 
known to  the  ancient  law,  and  although  the  appointment  of 
guardians  is  in  this  state  vested  in  those  courts,  yet  the  junsthc- 
tion  is  not  in  itself  a  new  one,  and  must  be  considered  as  having 
been  transferred  with  such  of  its  incidents  as  can  be  properly  ex- 
ercised in  the  new  tribunal.  The  power  of  appointing  guardians 
is  one  which  was  formerly  vested  in  the  Court  of  Chancery.  Au- 
thorities have  not  agreed  upon  its  origin,  as  a  prerogative  or  a 
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judicial  authority,  but  it  has  long  been  settled  that,  so  far  as 
infants  are  concerned  (although  perhaps  otherwise  as  to  luna- 
tics), the  jurisdiction  is  one  belonging  to  the  Court  and  not  a 
personal  one  in  the  chancellor.  Ex  parte  Phillips,  19  Ves.  118; 
2  Fomblanque 's  Eq.  232.  It  has  also  been  sometimes  asserted 
that  the  jurisdiction  of  equity  was  one  relating  to  property 
rather  than  to  person,  but  while  the  Court  can  rarely  find  it 
necessary  to  interfere  when  an  infant  has  no  estate,  yet  the 
jurisdiction  does  not  depend  upon  that  fact.  Wellesley  v.  Duke 
of  Beaufort,  2  Russ.  Ch.  21.  We  regret  that  upon  the  argument 
the  authorities  bearing  upon  this  jurisdiction  were  not  brought 
to  our  attention.  We  have  been  obliged  to  make  such  investiga- 
tion as  our  own  facilities  have  enabled  us  to  pursue. 

It  is  apparent  that  if  there  are  not  some  persons  besides  the 
infant  who  have  an  absolute  right  to  present  their  views  con- 
cerning the  guardianship,  his  interests  will  often  be  at  the  mercy 
of  persons  by  no  means  calculated  to  protect  him.  And  when 
the  settled  practice  requires  certain  persons  to  be  at  liberty  to 
appear  before  the  master,  and  requires  him  to  ascertain  and  re- 
port who  are  the  infant's  relations,  it  must  be  for  some  useful 
purpose,  and  not  to  preclude  them  from  intervening.  Mr.  Hoff- 
man evidently  understood  the  English  practice  as  providing  for 
such  intervention,  and  he  expresses  regret  that  the  New  York 
rules  had  not  expressly  required  the  same  precautions  adopted 
in  England.— Hoffman's  Master  in  Ch.  131,  132. 

The  case  of  Morehouse  v.  Cooke,  Hopk.  Ch.  226,  is  the  only 
case  we  have  been  able  to  discover,  in  which  a  statute  like  ours, 
so  far  as  the  original  right  of  appointment  is  concerned,  has  re- 
ceived construction.  In  that  case  a  guardian  had  been  appointed 
on  an  ex  parte  hearing,  without  notice  to  the  relations.  One 
of  these  relatives,  who  had  not  appeared  before  the  surrogate, 
appealed  to  the  Court  of  Chancery.  The  chancellor  sustained 
the  appeal,  censured  the  surrogate  severely  for  not  giving  no- 
tice, and  although  the  proceedings  had  been  fair,  and  the  guar- 
dian was  unexceptionable,  he  removed  him  and  appointed  the 
appellant  in  his  place. 

The  attention  of  the  Legislature  being  thus  called  to  the  sub- 
ject, there  are  now  express  enactments  on  the  subject  in  New 
York,  requiring  notice  to  be  given,  but  only  to  such  relatives  as 
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the  surrogate  may  direct.  This  notice  was  by  the  Revised 
Statutes  required  to  be  given  to  all  relatives  by  blood  or  afTinity 
in  the  county.— Underbill  v.  Dennis,  9  Paige,  206.  Such  a 
notice  included  of  course  many  persons  who  had  no  interest  as 
possible  distributees,  and  the  amendatory  law,  while  it  left  the 
matter  somewhat  in  the  surrogate's  discretion,  did  not  confine 
the  notice  even  to  blood  relations.  The  object  of  such  a  notice, 
including  so  large  a  range  of  persons,  was  mainly  to  enabh;  him 
to  obtain  information  concerning  the  qualifications  of  candidates 
and  the  position  of  the  infant;  and  it  was  accordingly  held  in 
Kellinger  v.  Roe,  7  Paige,  362,  that  such  persons  resisting  an 
appointment,  but  not  acting  as  petitioners,  were  not  parties  to 
the  appeal  of  the  unsuccessful  applicant  whom  they  had  op- 
posed. But  in  Underbill  v.  Dennis,  9  Paige,  202,  where  a  person 
who  was  not  a  relative,  but  with  whom  the  infant  had  been  left 
by  his  mother,  applied  verbally  to  a  surrogate  and  was  refused 
guardianship,  and  appealed  from  a  subsequent  appointment  of 
a  guardian  made  on  a  written  petition  ex  parte  and  without 
notice,  the  chancellor  entertained  the  appeal,  and  reversed  the 
decree  as  irregular,  upon  the  express  ground  that  notice  should 
have  been  given  to  the  relatives. 

We  are  entirely  satisfied  that  the  next  of  kin,  may,  if  they 
see  fit,  make  themselves  parties  to  guardianship  proceedings,  and 
that  when  they  do  so,  they  may  appeal  from  an  adverse  decision. 
And  we  are  therefore  of  opinion  that  they  may  be  proper  parties 
to  oppose  the  probate  of  a  testamentary  provision  appointing 
guardians.  This,  of  course,  gives  them  no  right  to  oppose  it  on 
any  ground  except  that  it  is  not  a  valid  will,  as  a  father's  testa- 
mentary power  cannot  be  reviewed.  Neither  does  it  give  them 
rights  to  oppose  the  probate  of  any  instrument  not  appointing 
guardians. 

The  motion  must  be  denied,  but  under  the  circumstances  we 
do  not  deem  the  plaintiffs  entitled  to  costs.  We  shall  be  pre- 
pared to  hear  the  case  in  its  order  on  the  merits. 

The  other  Justices  concurred. 


200  GUARDIAN  AND  WARD. 

The  Court  Appointing. 

IN  THE  MATTER  OF  WILLIAM  RICE,  AN  INFANT. 

4.2  Mich.  528.     1880. 

Campbell,  J.  A  habeas  corpus  was  issued  in  this  ease  on 
behalf  of  a  Pennsylvania  guardian  to  obtain  possession  of  the 
infant  over  whom  a  guardian  had  been  appointed  by  the  pro- 
bate court  of  Jackson  county  before  any  appointment  was  made 
in  Pennsylvania. 

The  parents  of  the  child,  having  formerly  lived  in  Philadel- 
phia, determined  to  change  their  residence  and  left  that  city 
with  their  son  to  go  to  Kansas  to  reside.  They  were  both  killed 
and  the  child  injured  by  a  railroad  collision  at  Jackson  last 
October.  The  boy,  who  is  but  three  years  old,  was  cared  for  at 
that  cit}-  until  an  aunt,  Mary  C.  Rogers,  his  mother's  sister,  came 
on  and  has  since  taken  care  of  him,  and  was  in  December  last, 
appointed  guardian.  Afterwards  an  uncle  in  Philadelphia,  ap- 
plied to  the  orphan's  court,  and  a  corporation,  which  is  apparent- 
ly created  for  trust  purposes,  was  made  guardian  of  the  estate, 
and  an  aunt,  his  father's  sister,  Mrs.  Ellen  Taney,  appointed 
guardian  of  the  person. 

Our  laws  usually  contemplate  the  appointment  of  a  guardian 
who  has  custody  of  the  estate,  whoever  may  have  the  custody 
of  the  person,  and  provides  for  no  corporation  guardianships. 

All  of  the  infant's  property  is  now  in  Michigan,  and  his  chief 
interest  is  supposed  to  be  such  compensation  as  may  be  ob- 
tained for  his  own  injuries  and  the  death  of  his  parents. 

Our  laws  contemplate  that  guardians  may  be  appointed  for 
infants,  whatever  may  be  their  residence,  who  have  property'"  in 
this  state,  and  do  not  recognize  any  absolute  right  in  foreign 
guardians  to  be  recognized.  Whatever  respect  is  paid  them 
springs  from  comity,  and  not  from  law,  and  is  therefore  not  a 
matter  of  right. 

If  an  infant,  after  having  a  guardian  appointed  at  his  domi- 
cile where  he  has  been  in  that  guardian's  personal  custody, 
should  be  taken  or  found  elsewhere,  great  respect  should  be  paid 
to  the  claims  of  such  guardian,  which  would  probably  in  most 
cases  be  considered  as  paramount. 
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But  where  on  the  other  hand,  the  foreign  appointment  se- 
cures no  control  over  the  infant's  estate,  and  lias  been  created 
in  the  jurisdiction  from  which  he  was  personally  absent,  the  case 
is  materially  different.  It  may  or  may  not  be  that  Philadel- 
phia is  regarded  in  law  as  technically  the  domicile  of  the  parents 
and  infant,  in  as  much  as  they  were  still  on  the  road  to  another, 
and  had  not  reached  it.  Upon  this  we  express  no  opinion,  and 
assume  that  it  may  be.  But  for  purposes  of  comity,  the  domicile 
is  chiefly  respected  because  it  is  in  fact  the  home;  and  where 
there  has  been  a  departure  with  no  design  of  returning,  the  legal 
character  of  the  old  domicile  does  not  make  it  so  controlling  in 
matters  of  policy  as  it  would  be  under  other  circumstances, 
although  for  other  matters  it  may  possibly  control. 

In  the  present  case  there  can  be  no  doubt  that  the  Jackson 
probate  court  had  power  to  appoint  the  guardian,  and  the  in- 
fant 's  interests  are  also  chiefly  here,  which  made  it  a  very  proper 
thing  to  make  some  appointment  here,  whatever  might  be  done 
elsewhere.  The  Michigan  guardian  is  as  near  a  relative  as  any 
other  living  relative,  and  the  Pennsylvania  guardian  has  not  as 
full  powers.  There  is  nothing  in  the  case  which  indicates  that 
the  latter  should  be  preferred,  and  we  do  not  feel  that  there  is 
any  duty  imposed  upon  us,  under  the  circumstances,  of  changing 
the  custody. 

The  other  Justices  concurred. 


IN  THE  MATTER  OF  THE  GUARDLVNSIIIP  OF  LAURA 
DANNEKER,  A  MINOR. 

67  Cal  643.     1885. 

Application  for  a  writ  of  prohibition.  The  facts  are  stated  in 
the  opinion  of  the  court. 

Myrick,  J.  Application  for  a  writ  of  prohibition  to  the  Su- 
perior Court  of  the  city  and  county  of  San  Francisco.  Depart- 
ment Nine. 

On  the  19th  of  June,  1885,  one  Teresa  ^IcGee  presented  h?r 
petition  to  the  said  Superior  Court  of  the  city  and  county  of  San 
Francisco,  in  which  she  averred  that  some  six  years  ago  Mrs. 
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Danneker  a  widow,  the  mother  of  the  said  Laura,  placed  the 
child  under  her  care  as  Superioress  of  St.  Joseph's  Orphan 
Asylum  in  said  city  and  county ;  that  afterward  the  mother  died 
leaving  no  estate  except  $170,  which  had  been  expended  in  the 
maintenance  of  said  Laura  and  two  other  of  her  minor  children ; 
that  after  the  death  of  the  mother  the  petitioner  placed  the  said 
Laura  under  the  care  of  a  Mrs.  Trendle,  who  agreed  to  support 
and  raise  her  under  her  personal  care;  that  afterward  Mrs. 
Trendle,  without  the  knowledge  of  petitioner  gave  the  custody 
of  the  child  to  Jacob  Michelson,  who  had  ever  since  had  the 
custody  of  her,  and  that  she  was  then  at  a  boarding  school  in 
Alameda  County,  kept  by  Mrs.  Kegler;  that  said  child  was  then 
nine  years  of  age,  a  full  orphan,  and  had  no  property  and  no 
guardian,  that  said  Michelson  and  Mrs.  Trendle,  and  the  said 
child  were  residents  of  said  city  and  county,  though  the  child 
was  temporarily  at  a  school  in  Alameda  County,  and  the  peti- 
tioner prayed  that  letters  of  guardianship  be  issued  to  her. 

The  Superior  Court  made  an  order  that  citation  issue,  re- 
turnable June  30tli,  and  that  it  be  served  on  the  said  minor  and 
on  Jacob  Michelson,  Mrs.  Trendle  and  Mrs.  Kegler.  The  cita- 
tion was  duly  served. 

After  the  services  of  the  citation,  and  on  the  23rd  of  June  (the 
return  day  of  the  citation  being  June  30th),  the  said  Michelson 
presented  a  petition  to  one  of  the  judges  of  the  Superior  Court 
of  Alameda  County,  in  which  he  averred  that  said  minor  was  a 
resident  of  Alameda  County,  under  the  care  of  Mrs.  Kegler,  and 
had  no  guardian,  and  prayed  for  letters  of  guardianship.  The 
petition  was  signed  by  said  Michelson  and  C.  P.  Goff,  as  his  at- 
torney. In  this  petition  no  mention  Avas  made  of  the  proceedings 
in  the  Superior  Court  of  the  city  and  county  of  San  Francisco, 
and  the  judge  in  Alameda  County,  not  being  informed  thereof, 
made  an  order  for  service  of  citation  on  Mrs.  Kegler  and  Mrs. 
Trendle.  On  the  return  day,  to  wit,  June  29th,  after  hearing 
evidence  offered  by  Michelson,  the  court  found  that  the  minor 
resided  in  Alameda  County,  and  granted  the  prayer  of  the  peti- 
tion of  Michelson  for  letters.  On  the  return  day  of  the  cita- 
tion in  the  Superior  Court  of  the  city  and  county  of  San  Fran- 
cisco, to  wit,  June  30th,  the  said  Michelson,  by  his  attorney, 
filed  objections  to  the  petition  of  the  said  Teresa  McGee,  and 
the  hearing  was  postponed  until  July  14th,  on  which  day  the 
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said  Michelson,  by  his  said  attorney,  presented  a  certified  copy 
of  the  proceedings  in  the  Superior  Court  of  Alameda  County, 
and  moved  that  the  petition  of  said  Teresa  McGee,  be  dismissed! 
on  the  ground  tliat  the  court  had  no  jurisdiction,  letters  having 
been  already  granted  to  liim  by  the  Superior  Court  of  Alameda 
County.  Further  hearing  was  continued  to  July  23rd,  and  be- 
fore that  day  an  alternative  writ  of  prohibition  herein  was 
granted,  and  an  order  to  show  cause  made. 

There  is  no  doubt  that  at  the  tune  the  said  Teresa  McGee  pre- 
sented her  petition  to  the  Superior  Court  of  the  city  and  county 
of  San  Francisco,  and  citation  was  served  on  ]\Iichelson,  and  the 
others,  that  court  had  jurisdiction  to  hear  and  determine  whether 
the  minor  was  a  resident  of  that  city  and  county,  and  reciuired 
a  guardian,  and  w^hether  the  said  Teresa  was  a  proper  person  to 
be  appointed.  The  question,  then,  is  presented,  could  ^lichelson 
(instead  of  presenting  the  issue  of  residence  and  the  other  sub- 
jects involved  to  the  Superior  Court  of  the  city  and  county  of 
San  Francisco),  step  over  to  Alameda  County,  obtain  letters 
there,  and  thus  oust  the  former  court  of  jurisdiction  to  proceed  ? 
We  think  not.  It  is  proper  to  presume  that  the  Superior  Court 
of  Alameda  County  will,  when  its  attention  is  brought  to  the 
fact  that  a  petition  was  first  filed  in  the  city  and  county  of  San 
Francisco,  revoke  its  order  of  appointment  and  recall  its  let- 
ters, to  the  end  that  there  may  be  no  conflict  of  jurisdiction. 
It  is  apparent  that  there  cannot  be  two  guardianships  in  two 
different  courts  at  the  same  time.  Letters  will  be  issued,  if 
necessary,  by  the  court  of  the  county  where  it  may  be  legally 
determined  the  child  resides. 

The  application  for  the  writ  is  denied,  and  the  order  heretofore 
made  is  vacated. 
Morrison,  C.  J.,  and  Thornton,  J.,  concurred. 
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Who  Should  be  Appointed  Guardian. 

HEINEI^IANN'S  APPEAL. 
96  Pa.  St.  112.     1880. 

November  5th,  1880,  before  Sharswood,  C.  J.,  Mercur,  Gor- 
don, Trunkey,  and  Sterrett,  JJ.  Paxson  and  Green,  JJ.,  ab- 
sent. 

Appeal  from  the  Orphans'  Court  of  Allegheny  County;  of 
October  and  November  term,  1880,  No.  229. 

Appeal  of  Charles  Heinemann  from  the  decree  of  the  court 
in  the  matter  of  petition  of  Catherine  Heinemann,  praying  for 
the  appointment  of  guardian  for  the  two  minor  sons  of  said 
appellant. 

[The  facts  sufficiently  appear  in  the  decision  of  the  court,  and 
the  statements  in  the  pleadings  are  omitted.] 

The  court  entered  a  decree  appointing  a  guardian  for  the 
persons  of  the  minors,  from  which  this  appeal  was  taken. 

Mr.  Justice  Trunkey  delivered  the  opinion  of  the  Court, 
November  15th,  1880. 

The  general  rule  is  that  the  father  is  entitled  to  the  custody 
of  his  infant  children,  that  right  growing  out  of  his  obligation 
to  maintain  and  educate  them.  But  this  is  not  on  account  of 
any  absolute  right  of  the  father,  but  for  the  benefit  of  the  infant, 
the  law  presuming  it  to  be  for  its  interest  to  be  under  the  nur- 
ture and  care  of  its  natural  protector,  both  for  maintenance  and 
education.  It  is  a  mistake  to  suppose  that  the  father  has  an 
absolute,  vested  right  to  the  custody  of  the  infant ;  U.  S.  v.  Green, 
3  Mason,  482.  When  the  court  is  asked  to  appoint  a  guardian 
for  the  person  of  the  child  it  will  investigate  the  circumstances 
and  act  according  to  its  sound  discretion,  the  primary  object 
being  the  good  of  the  child. 

Under  the  act  of  1885,  Pamph.  1.  430,  the  Orphans'  Court 
may  appoint  a  guardian  for  a  child,  its  mother  being  dead,  whose 
father  shall,  for  any  cause,  neglect  or  refuse  to  provide  for  it. 
After  a  full  hearing  that  court  appointed  a  guardian  of  the  per- 
sons of  the  appellant's  children  which  act  is  alleged  to  be  error. 
Objection  is  now  made  that  the  petition  did  not  aver  specifically 
any  act  of  commission  or  omission  on  the  part  of  Charles  Heine- 
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mann,  to  justify  a  decree  taking  from  him  the  guardiaaship  of 
his  children;  but  in  the  court  below  he  answered,  without  sug- 
gesting a  defect,  and  the  case  was  heard  on  its  merits.  The  p<.- 
tition  sets  out  enough  to  bring  it  within  the  jurLsdic-tion  of  the 
court,  being  substantially  in  the  words  of  the  statute. 

These  children  are  aged  respectively,  eight  and  five  years, 
and  are  too  young  to  be  consulted  respecting  their  guardianship! 
They  have  some  estate,  and  it  appears  to  be  necessary-  to  support 
them  out  of  it.  That  their  father  is  in  indigent  condition,  ia 
no  reason  of  depriving  him  of  the  care  and  society  of  his  eliil- 
dren,  if  he  is  a  suitable  person  to  have  their  custody.  Unk*ss 
in  a  matter  of  importance,  they  would  likely  be  injured  if  in  hLs 
charge  he  should  have  them,  even  if  imable  to  maintain  and 
educate  them  without  an  allowance  from  their  estate.  Yet  his 
inability  to  support  them  must  be  considered  with  other  facts. 
It  is  not  suggested  that  the  guardian  appointed  is  in  other  way 
unfit  for  the  duties;  nor  that  he  denies  the  father  the  right  of 
\dsiting  his  children ;  nor  that  they  are  not  in  a  proper  place  for 
their  education.  The  appellant  alleges  that  he  "found  out  on 
the  hearing  that  he  was  guilty  of  no  particular  dereliction  of 
duty  as  a  father  as  to  the  two  boys  named  in  the  petition,  but 
that  his  supposed  offence,  consisted  in  the  fact  that  he  had  not 
entire  faith  in  the  infallibility  of  the  old  school  of  physicians." 
He  further  says  that  the  height  of  his  offending,  lies  in  the  fact 
that  he  is  a  convert  to  the  exanthematic  method  of  healing,  dis- 
covered by  Dr.  Carl  Baunseheidt.  If  the  decree  was  based  on 
that  cause  it  was  a  grave  mistake,  one  that  we  are  not  satisfied 
the  court  committed. 

An  examination  of  the  testimony  shows  that  the  appellant's 
conduct  towards  his  family  must  have  been  the  moving  cause 
for  the  decree,  while  the  evidence  reveals  that  he  had  no  faith 
in  allopathic  physicians,  it  also  reveals  that  he  had  neglected  to 
call  any  others  for  his  wife  and  three  children  who  had  died 
within  less  than  seven  months  prior  to  the  hearing.  lie  in.iy  have 
been  an  affectionate  husband  and  father,  and  have  done  what  he 
thought  was  best,  yet  according  to  the  e\ndence,  they  were  slianic- 
fully  neglected  as  regards  medical  treatment.  His  oUlest  cliild 
was  the  first  to  die,  after  having  been  very  sick  for  several  days, 
but  he  sent  for  no  physician.  For  the  others  he  employed  no 
physician  at  aU,  except  allopathic  and  did  not  call  them  until 
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death  was  at  the  door.  lie  himself  practiced  the  exanthematic 
treatment  on  his  sick  wife  and  children,  although  he  makes  no 
pretensions  as  a  practicing  physician,  and  says  through  his 
counsel  that  he  is  a  simple  journeyman  mechanic.  When  the 
physicians  were  called,  their  directions  were  disregarded,  but 
probably  that  made  little  difference,  for  they  were  called  so 
late.  There  were  two  practicing  physicians,  Charles  and  Leithead 
from  Pittsburg,  as  the  appellant  informs  us  who  used  the  mode 
of  treatment  he  believes  in,  but  he  called  neither.  Doubtless,  he 
thinks,  the  Baunscheidt  panacea  is  as  good  in  his  own  hand  as 
in  any  other.  He  has  used  it  on  his  two  surviving  children  and 
should  they  become  ill,  and  he  have  opportunity,  he  would  be  as 
likely  to  apply  the  treatment  to  them  as  he  was  to  those  which 
are  dead,  and  as  unlikely  to  call  any  physician,  of  any  school, 
qualified  for  his  business.  His  own  testimony  shows  no  change 
in  his  mind  as  to  the  medical  treatment  of  his  family,  nor  does  it 
appear  that  he  so  plies  his  trade  as  to  be  able  to  provide  for  his 
children,  but  on  the  contrary,  he  expects  the  guardian  of  their 
estates  to  furnish  means  for  their  maintenance. 

Upon  the  whole  case  we  are  not  convinced  that  the  court  erred 
in  making  the  decree. 

Decree  affirmed,  and  appeal  dismissed  at  cost  of  appellant. 


Rights  and  Duties  of  Guardian  as  to  Ward's  Person. 

WOOD  V.  GALE  ET  AL. 

10  N.  H.  247.     1839. 

Trespass,  for  that  the  defendants,  on  the  29th  of  July,  1837, 
made  an  assault  on  the  plaintiff,  and  imprisoned  her  and  de- 
tained her  for  a  long  space  of  time,  etc. 

Plea,  the  general  issue,  with  a  brief  statement  that  said  Gale 
was  guardian  of  one  Richard  Bartlett — that  the  plaintiff  was  a 
person  of  ill-fame,  and  not  fit  to  associate  with  him — that  she  was 
in  the  house  with  him — that  Gale  ordered  her  out,  and  on  her 
refusal,  directed  the  other  defendants  to  put  her  out,  etc.     .     .    . 

Upham,  Justice.    It  is  not  contended  in  this  case  that  the 
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guardian  had  no  authority  to  remove  an  improper  person  fur 
his  ward  to  associate  with  from  the  ward's  premises;  but  it  is 
alleged  that  no  legal  right  exists  for  her  removal  to  any  greater 
distance. 

The  original  act  of  the  defendant,  then,  is  not  objected  to, 
but  that  the  exercise  of  authority,  which  was  originally  legal, 
was  continued  to  such  an  extent  as  to  render  the  defendants 
trespassers  ab  initio.  It  can  hardly  be  contended  that  the  right 
of  removal  would  be  limited  to  the  precise  line  of  the  prenii.s.-s 
owned  by  the  ward.  This  doctrine  would  preclude  the  right  of 
removal  of  an  improper  associate,  or  a  separation  of  him  from 
the  company  of  the  ward,  except  on  the  ground  of  the  mere 
right  of  the  soil.  But  the  guardian's  right  to  protect  his  ward 
from  the  company  or  intrusions  of  improper  associates,  is  a  per- 
sonal right,  which  cannot  be  limited  in  this  manner. 

He  had  a  clear  right  of  removal  of  the  plaintiff  from  the  prem- 
ises, on  her  refusal  to  retire;  and,  to  protect  his  ward  from  a 
threatened  return,  a  farther  removal  under  some  circumstances, 
would  be  clearly  justifiable.  The  same  right  would  exist  as  in 
the  removal  of  a  common  brawler,  or  disturber  of  the  pnblic 
peace;  which,  if  it  existed  at  all,  would  justify  the  removal  to 
such  an  extent  as  to  obviate  the  nuisance. 

Any  exercise  of  authority  of  this  kind  is  an  exception  to  the 
general  rule,  and  cannot  be  too  strictly  limited,  lest,  under  some 
pretence  of  the  preservation  of  the  peace,  or  maintenance  of  per- 
sonal privilege,  the  rights  of  the  citizens  should  be  infringed. 
We  apprehend,  however,  that  no  injuries  can  arise  in  these  spe- 
cial cases  from  the  ruling  of  the  court,  that  the  party  injured 
may  remove  an  individual  from  his  premises,  under  the  circum- 
stances here  disclosed,  and  keep  her  out,  "using  no  more  force 
and  removing  her  no  further  than  is  necessary  to  effect  this  ob- 
ject." The  rights  of  the  citizen  will  be  sufficiently  protected 
under  such  a  limitation.  The  jury  have  found  that  the  acts  of 
the  defendants  were  within  the  rule  thus  prescribed,  and  wo 
think  their  verdict  should  be  sustained. 

It  has  been  further  contended,  that  evidence  of  the  character 
of  a  party,  could  not  be  offered  except  when  it  is  put  directly 
in  issue.  To  this  it  is  replied  that  the  character  of  the  plaintiff 
for  chastity,  owing  to  the  peculiar  nature  of  the  facts  in  this 
case,  was  in  issue,  and  that  the  case  is  thus  brought  within  th.^ 
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general  principle  laid  down  in  Stark.  Ev.  pt.  iv.  366.  It  became 
necessary  to  show  that  the  plaintiff  had  frequently  sought  the 
intimacy  of  the  defendant's  ward,  against  the  prohibition  of  the 
defendant  for  her  to  continue  to  associate  with  him,  or  to  be 
upon  his  premises ;  and  also  to  put  in  evidence,  not  only  the  man- 
ner of  her  being  found  in  company  with  the  ward,  but  her  char- 
acter for  chastity,  in  order  to  show  the  reasons  the  defendant 
had  to  expect  her  immediate  return,  unless  he  caused  her  to  be 
removed  some  short  distance  from  the  premises;  and  to  justify 
her  removal  to  that  extent,  we  are  of  opinion  the  evidence  sub- 
mitted was  admissible,  as  directly  bearing  on  the  ground  of 

defence  set  up  in  justification. 

Judgment  on  the  verdict. 


Rights  and  Duties  of  Guardian  as  to  Ward's  Property. 

STATE  V.  CLARK. 
16  Ind.  97.    1861. 

Appeal  from  the  St.  Joseph's  Common  Pleas. 

Perkins,  J.     Suit  upon  a  guardian's  bond.     .     .     • 

Two  questions  of  law  are  raised  and  argued  by  counsel  which 
will  be  considered  and  decided.  The  ward,  who  now  sues  her 
guardian  on  his  bond  for  wasting  her  estate,  was  supported  by 
that  guardian  from  infancy,  to  the  sixteenth  year  of  her  age.  In 
that  support,  the  guardian  used  the  interest  and  a  portion  of  the 
principal  of  her  personal  estate,  without  having  first  obtained  the 
direction  of  the  proper  court.  He  set  up  that  use  in  defence 
against  this  suit,  and  the  defence  was  allowed.  It  is  claimed, 
on  the  part  of  the  appellant ;  1.  That  the  guardian  cannot  have 
a  credit  for  such  expenditure  in  any  suit  in  any  court.  2.  That 
if  he  can,  it  will  not  be  allowed  in  a  suit  on  the  bond. 

If  the  credit  is  allowable  at  all,  the  account  can  be  taken  and 
the  credit  allowed,  under  our  present  practice  in  the  suit  on  the 
bond.  The  State  v.  Strange,  1  Ind.  538;  The  State  ex  rel.  v. 
Hughes,  15  Id.,  104.    Can  such  a  credit  be  allowed?  As  a  ques- 
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tion  of  power  with  regard  now  to  the  propriety  of  the  allowance 
in  this  particular  case,  can  the  court  make  it  in  any  case? 

Blackstone  says,  Book  1,  p.  462,  that,  "The  power  an<l  recipro- 
cal  duty  of  a  guardian  and  ward  are  the  same,  pro  tempore  as 
that  of  a  father  and  child ;  and  therefore  I  shall  not  repeat  them, 
but  shall  only  add  that  the  guardian,  when  the  ward  comes  of 
age,  is  bound  to  give  him  an  account  of  all  that  he  has  trans- 
acted on  his  behalf,  and  must  answer  for  all  losses  by  his  wilful 
default  or  negligence.  In  order  therefore  to  prevent  disagreeable 
contests  with  yoimg  gentlemen  it  has  become  a  practice  for  many 
guardians,  of  large  estates  especially,  to  indemnify  themselves, 
by  appljdng  to  the  Court  of  Chancery,  acting  under  its  direction, 
and  accounting  annually  before  the  officers  of  that  court.  For 
the  Lord  Chancellor  is,  by  right  derived  from  the  Crown,  the 
general  and  supreme  guardian  of  all  infants,  as  well  as  idiots 
and  lunatics;  that  is,  of  all  such  persons  as  have  not  discretion 
enough  to  manage  their  own  concerns.  In  case,  therefore,  any 
guardian  abuses  his  trust,  the  court  will  check  and  punish  him; 
and,  sometimes,  will  proceed  to  the  removal  of  him,  and  appoint 
another  in  his  stead." 

What  is  the  obligation  of  a  father  touching  the  support  of  his 
child? 

Walker,  in  his  American  Law  (4th  ed.),  p.  258,  said  that 
there  is  no  legal  obligation  at  common  law  on  the  part  of  the 
father  to  support  his  infant  children. 

It  is  laid  down  in  Blackstone,  Book  1,  p.  449,  that  "no  person 
is  bound  to  provide  a  maintenance  for  his  issue,  unless  where 
the  children  are  hnpotent  and  unable  to  work,  either  through 
infancy,  disease,  or  accident,  and  then  is  only  obliged  (by  1 
Anne,  St.  1,  eh.  30)  to  find  them  with  necessaries,  the  penalty 
on  refusal  being  no  more  than  20s.  a  month.  Fol-  the  policy  of 
our  laws,  which  are  ever  watchful  to  promote  industry,  did  not 
mean  a  father  to  maintain  his  idle  and  lazy  children  in  ease  and 
indolence."  See  Ind.  Dig.  492.  But,  see  Reeves'  Dom.  Rel.  283. 
So,  a  step-father  is  not  obliged  to  maintain  the  children  which 
his  wife  may  have  had  by  a  former  husband.  Note  by  Shars- 
wood  to  1  Black.  Com.  449;  Ind.  Dig.  492;  sections  2  and  3, 
Reeves'  Dom.  Rel.  285.  The  theory  of  the  common  law  then, 
its  policy,  is  that  children,  when  physically  able  are  to  support 
themselves  by  their  own  labor.    Hence,  the  right  on  the  part  of 
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the  father,  when  he  supports  his  child,  to  the  earnings  of  such 
child,  for  a  consideration  of  support.  Hence,  the  rule  that  guar- 
dians should  keep  their  wards  employed  in  earning  their  own 
support,  rather  than  to  permit  them  to  consume  in  idleness,  the 
principal  of  the  patrimony. 

But  if  the  ward  be  physically  unable  to  earn  such  support, 
or  cannot  do  it  without  encroaching  upon  the  time  which  should 
be  devoted  to  acquiring  a  good  English  education,  and  the  ward 
has  property,  the  guardian  may,  and  should  if  necessary,  en- 
croach even  on  the  principal  of  such  property  for  the  support 
and  education  of  the  child.  Mr.  Reeves,  in  his  Domestic  Rela- 
tions, 324,  says,  ''No  guardian  is  bound  to  maintain  his  ward 
at  his  own  expense,  except  he  be  the  father;  but  whatever  ex- 
pense he  is  at  for  the  ward's  maintenance,  the  guardian  shall 
be  reimbursed  out  of  the  ward's  estate."  He  further  says,  "the 
safest  way  for  such  guardian,  is  for  him  to  apply  to  Chancery 
[or  to  the  Probate  Court],  in  the  first  instance,  and  procure 
the  sanction  of  that  court,  for  the  expenditures  he  is  about  to 
make."  See,  also,  1  Black.  Com.  462.  But  suppose  he  does  not 
so  apply,  and  makes  expenditures  for  maintenance,  without  the 
previous  direction  of  the  Court,  can  the  Court  afterward  allow 
them  to  be  paid  out  of  the  principal  of  the  ward's  estate,  if  need 
be  ?  The  court  will  exercise  great  caution  and  scrutiny  in  allow- 
ing such  expenditures  to  be  charged  upon  the  infant 's  estate.  It 
may  refuse  the  allowance.  But  it  is  in  its  power  to  make  it,  if  it 
seems  right  so  to  do.  This  is  settled  in  the  matter  of  Bostwick, 
2  John.  Ch.  100,  where  Chancellor  Kent  states  the  history  of  the 
question,  and  the  change  of  ruling  upon  it,  in  the  English 
Chancery.  See,  also,  other  cases  to  the  same  point,  in  the  2d 
vol.  pt.  2,  of  Leading  Cases  in  Equity,  168 ;  see,  also,  cases  cited 
in  Ilarring  v.  Coles,  2  Bradf.  Sur.  Rep.  349.  Thus  far  we  have 
examined  the  power  of  the  guardian  upon  common  law  princi- 
ples. It  may  be  restricted  by  statutes.  Has  it  been  so  restricted 
in  this  state?  It  had  not,  at  the  time  the  expenditures  in  this 
case  were  made,  but  had  rather  been  enlarged.  R.  S.  1838,  §  52, 
p.  103.  Whether  the  power  of  a  guardian  or  of  the  Court,  had 
been  restricted  in  later  codes,  we  need  not  here  inquire,  though 
we  are  not  aware  of  any  such.  It  being,  then,  when  the  expendi- 
tures in  this  case  were  made  by  the  guardian,  a  right  possessed 
by  him  to  make  expenditures  for  the  support  of  the  ward,  taking 
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the  risk  of  their  allowance,  as  being  reasonal.h-,  by  Uw  pn.per 
court;  and  the  proper  court  having  allowed  them,  aft.-r  a  jury 
had  found  them  reasonable,  this  court  could  not  disturb  that 
allowance,  where  it  would  not  set  aside  the  verdict  of  a  jury  in 
other  cases. 

Per  Curiam— The  judgment  is  affirmed,  ^ith  costs. 


STARK  V.  GAMBLE. 
43  N.  H.  465.    1862. 


This  is  an  appeal  from  the  decree  of  the  Probate  Court  of  the 
County  of  Hillsborough,  made  November  22,  1859,  by  whicli  the 
guardian  accounts  of  the  appellant  with  his  ward,  Eleanor  Gam- 
ble, Susan  S.  Abbott,  John  Gamble,  and  Archibald  Gamble,  were 
ordered  and  decreed  to  be  opened  for  settlement,  and  that  tlie 
appellant  should  make  and  present  separate  and  distinct  ac- 
counts with  each  of  said  wards,  and  therein  charge  himself  with 
annual  interests  at  5%  on  all  the  money  of  the  several  wards, 
and  allowing  the  same  interest  on  his  expenditures. 

The  reasons  for  the  appeal  are,  that  the  accounts  with  each  of 
the  wards,  except  Archibald  Gamble,  were  settled  with  the  guar- 
dian after  they  severally  became  of  age,  and  that  Eleanor  anil 
Susan  received  the  amount  found  due  them,  and  gave  written 
discharges  therefor;  and  that  John  Gamble  gave  his  note  for  a 
balance  which  was  found  to  be  due  his  guardian ;  and  the  guar- 
dian also  claims  that  owing  to  the  great  lapse  of  time  since  such 
settlements,  the  accounts  ought  not  to  be  reopened.  And  as  to 
the  accounts  with  Archibald  Gamble,  the  appellant  says  he  has 
always  been  willing  to  render  and  settle  the  account  but  claims 
that  he  is  not  liable  for  interests  upon  the  moneys  received  by 
him,  for  the  reason  that  the  amount  was  so  small,  never  exceeding 
$225,  that  it  could  not  be  safely  invested  and  leave  the  necessary 
surplus  for  contingent  expenses,  and  that  lie  never  did  invest 
any  of  it,  or  receive  any  interest  upon  it;  but  that  a  larger  sum 
was  always  lying  idle  in  his  hands. 

From  the  report  of  the  commissioner,  C.  W.  Stanley,  maile 
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December  term,  1860,  it  appears  that  the  appellant  was  appointed 
guardian  of  these  wards  August  4th,  1840,  and  immediately- 
entered  upon  its  duties.  That  between  that  time  and  March  31st, 
1852,  he  received,  as  such  guardian,  $1,693.54,  of  which  $985 
was  received  Nov.  11th,  1843,  for  the  price  of  a  farm  sold  by 
him,  that  the  eldest,  Eleanor  Gamble,  became  of  age  October  21st, 
1851,  and  that  he  settled  with  her  May  30th,  1854,  about  two 
years  and  seven  months  after,  and  paid  her  $196.05,  and  took  her 
receipt  in  full  for  her  share,  and  the  auditor  finds  that  she,  at 
that  time  came  to  his  house  at  his  request  for  that  purpose ;  that 
he  showed  her  no  vouchers  nor  did  she  ask  him  for  them.  That 
his  account  was  in  a  large  book,  kept  in  ledger  form,  and  open 
on  the  table  before  him,  but  she  did  not  ask  him  to  explain  it  to 
her,  nor  did  he  offer  any  explanation,  that  he  wrote  a  receipt  for 
the  $196.05  in  full,  told  her  it  was  her  share,  and  requested  her 
to  sign  the  receipt,  which  she  did.  He  told  her  that  he  should 
not  pay  her  any  interest,  nor  did  she  ask  for  any,  and  he  made 
no  charge  for  commission. 

It  appeared,  also,  from  the  report,  that  Susan  became  of  age 
December,  1855,  and  on  the  12th  of  that  month,  she  went  to  her 
guardian's  house  for  her  money,  and  he  paid  her  $176.25,  and 
took  from  her  a  discharge  in  full  for  all  moneys  in  his  hands  as 
her  guardian ;  that  no  account  or  vouchers  were  shown  or  asked 
for,  but  he  informed  her  that  that  was  her  share.  On  her  asking 
for  interest  he  told  her  he  was  not  bound  to  pay  it,  and  he  should 
not,  and  did  not  pay  it,  and  she  then  signed  the  discharge  with- 
out being  informed  by  him  of  the  amount  received  or  paid.  John 
became  of  age  in  August,  1853,  and  after  it  the  guardian  settled 
with  him  in  the  same  manner  as  Susan,  except  that  he  told  him 
he  had  overpaid  him  and  he  took  John's  note  for  the  balance, 
without  allowing  any  interest,  although  Jolm  claimed  it.  The 
time  of  the  settlement  is  not  stated,  but  it  appears  from  the 
accounts  rendered  that  the  note  was  given  Sept.  14,  1853,  the 
month  following  John's  majority. 

It  appeared  further  that  the  guardian  was  the  maternal  uncle 
of  his  wards;  that  no  account  was  settled  with  Archibald,  who 
became  oi:  age  in  the  spring  of  1859,  and  that  nothing  further 
was  done  to  settle  the  guardianship  accounts,  until  June,  1859, 
when  a  petition  was  filed  by  the  wards  to  compel  him  to  settle 
in  the  probate  court,  and  since  the  filing  thereof,  the  said  Archi- 
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bald  has  died  and  the  petition  is  prosecuted  by  Yeaton,  hia 
administrator. 

Bellows,  J.  The  first  question  that  arises  is  as  to  the  effect 
of  the  settlement  with  the  three  wards.  On  this  point  it  is  (juite 
clear  that  such  a  settlement  is  not  a  compliance  with  the  condi- 
tion of  the  bond ;  which  requires  the  guardian  to  render  an  ac- 
count when  called  upon  in  the  probate  court.  Kittn"(l«,'e  v. 
Betton,  14  N.  H.  401 ;  Clark  v.  Clay,  31  N.  H.  393 ;  so  if  Ihere 
has  been  a  manifest  mistake  of  an  account  settled  in  the  probate 
court,  it  is  competent  for  the  judge,  at  any  time  before  a  final 
settlement  of  an  estate  to  correct  it  in  a  subsequent  account, 
provided  there  does  not  appear  by  the  record  to  have  been  a 
particular  adjudication  upon  the  subject;  as  mistakes  will  un- 
avoidably occur  and  it  is  just  and  reasonable  that  they  should  be 
thus  corrected.  Allen  v.  Hubbard,  8  N.  H.  487  and  cases  cited. 
In  Kittredge  v.  Betton,  before  cited,  which  was  also  an  ai)peal 
from  the  decree  of  a  judge  of  probate  a  settlement  had  been 
made  by  the  guardian  with  the  ward  more  than  three  years  after 
he  became  of  age,  but  it  appearing  that  there  were  some  errors 
in  it,  although  its  fairness  was  not  impeached,  the  court  held 
(Parker,  C.  J.)  that  the  settlement  ought  not  to  protect  the 
guardian  in  charging  w^hat  was  not  due,  or  more  than  was  due, 
and  that  all  claims  arising  from  errors,  mistakes,  omissions  and 
even  overcharges  could  be  accounted  for,  and  that  the  account 
might  be  considered  as  in  the  probate  court,  and  the  appellant 
might  object  to  it  as  on  leave  to  surcharge  and  falsify.  In  Clark 
V.  Clay,  31  N.  H.  393,  the  only  heir  to  the  estate  had  certified 
to  the  correctness  of  the  administration  account,  but  the  court 
held  that  the  settlement  with  the  administrator  or  guardian  is 
not  conclusive,  but  will  be  evidence  for  the  consideration  of  the 
court  in  deciding  whether  a  further  settlement  shall  be  ordered, 
and  in  this  case  the  accounts  were  still  re-examined  and  corrected. 
A  similar  doctrine  is  recognized  in  Bond  v.  Ward,  3  Met.  74, 
where  there  was  a  receipt  in  full  from  all  the  heirs  and  it  was 
held  to  be  no  bar  to  an  application  for  settlement  in  the  probate 
court,  the  receipt  being  nothing  more  than  prima  facie  evidence 
of  payment,  which  might  be  controlled. 

In  the  case  before  us,  the  settlements  and  receipts  were  had 
immediately  upon  the  coming  of  age  with  Susan  and  John  and 
two  years  and  seven  months  after  the  majority  of  Eleanor,  and 
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at  the  time  the  shares  of  Eleanor  and  Susan  were  delivered 
over  to  them.  It  appears  that  no  aecoimts  were  rendered,  or 
explanations  given,  nor  were  any  advisers  on  the  parts  of  the 
wards  present,  but  they  were  told  by  the  guardian  that  the  bal- 
ances stated  were  correct,  and  upon  the  subject  of  interest  being 
named,  he  declined  to  allow  interest,  and  to  two  of  the  wards 
said  he  was  not  bound  to  pay  it.  The  wards  thereupon  closed  the 
settlements,  in  the  manner  stated. 

As  a  general  proposition,  courts  of  equity  are  extremely  watch- 
ful to  prevent  a  guardian  taking  advantage  of  his  ward  by  a 
settlement  immediately  on  his  coming  of  age,  and  although  there 
may  be  no  other  evidence  of  undue  influence,  or  unfairness,  yet 
upon  grounds  of  public  utility,  the  courts  will  take  care  that  the 
ward  does  not  suffer  by  such  settlement,  and  especially  is  it  the 
case  where  the  settlement  is  made  at  the  time  the  estate  is  de- 
livered over  to  the  ward.  1  Story's  Eq.  Sees.  317,  320,  and 
cases  cited.  Hylton  v.  Hylton,  2  Ves.  547 ;  Wood  v.  Downes,  18 
Ves.  119,  where  a  guardian  within  a  month  after  the  ward  be- 
came of  age,  settled  an  account  with  him,  when  the  ward  had 
no  friend  or  adviser  on  his  part,  the  account  was  ordered  to  be 
opened.  Revett  v.  Harvey,  1  Sim.  &  St.  502,  cited  in  2  Kent's 
Com.  253,  and  a  similar  doctrine  was  announced  in  Kittredge  v. 
Betton  before  cited. 

Upon  the  authority  of  these  cases,  we  think  it  quite  clear  that 
any  errors  or  omissions  that  are  shown  to  exist  in  the  former 
settlement,  should  now  be  corrected;  and  the  omission  of  the 
guardian  to  charge  himself  with  interest,  when  he  should  have 
done  it,  stands,  for  aught  we  can  see,  upon  the  same  ground  as 
the  omission  to  charge  himself  with  the  principal  of  moneys 
received,  and  so  it  is  decided  in  Boynton  v.  Dyer,  18  Pick.  1. 

The  question  then  is,  whether,  under  the  circumstances  of  this 
case,  the  guardian  should  have  charged  himself  with  any  interest 
on  moneys  in  his  hands,  and  if  so,  what  interest.  Until  Novem- 
ber 11th,  1843,  the  amount  of  money  received  by  the  guardian 
was  very  small  and  but  a  trifle  more  than  his  expenditure  but  at 
that  time  he  received  from  the  sale  of  a  farm  of  his  wards  $985, 
and  at  the  close  of  that  year,  on  the  first  day  of  January,  1844, 
there  was  in  his  hands  $895.03,  after  deducting  the  expenditures 
of  the  year  1843.  This  sum  was  mingled  with  his  own  funds, 
which  he  was  accustomed  to  loan  upon  bonds  and  mortgages, 
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having,  as  the  auditor  finds,  invested  in  that  way  in  his  own 
name,  more  than  $25,000  during  his  said  guardianship;  and  al- 
though  the  creditor  also  finds  that  he  always  had  on  hand  money 
sufficient  to  meet  any  demand  that  might  be  made  on  him  on 
account  of  his  wards,  we  think  he  should  be  charged  witii  in- 
terest on  the  first  day  of  January,  1844.  For  five  years,  the  bal- 
ance in  his  hands  remained  nearly  stationary,  being  gradually 
diminished  to  $828.04,  in  1849,  and  it  was  not  until  fsu"!,  tliat  it 
fell  below  $500. 

Nor  do  we  think  there  was  occasion  to  retain  so  large  a  sum 
unemployed,  to  meet  contingencies,  inasmuch  as  the  wards  ap- 
pear to  have  lived  at  home  with  their  mother,  and  for  many  years 
the  payments  by  the  guardian  for  their  support  were  mainly  to 
her,  and  quite  small ;  in  some  years,  in  fact  nothing.  The  other 
expenditures  were  mainly  for  taxes  on  land  for  the  wards  which 
were  tolerably  uniform. 

Our  conclusion,  therefore,  is,  that  separate  guardian  accounts 
be  rendered  for  each  of  said  wards,  or  their  representatives,  and 
that  interest  be  credited  to  them,  from  January  1st,  1844,  upon 
the  moneys  received  by  the  guardian,  at  the  rate  of  5%  per 
annum,  with  annual  rests,  deducting  the  interest  on  expenditures 
made  by  him,  reversing  so  much  of  the  decree  as  directs  interest 
to  be  credited  prior  to  January  1st,  1844.  This  will  be  equivalent 
to  charging  the  guardian  with  6%  interest,  and  allowing  him  a 
commission  on  it  of  1%,  as  seems  to  be  the  ordinary  rule  in  this 
state.  Gordon  v.  West,  8  N.  PI.  455 ;  Wendell  v.  French,  19  N. 
H.  211. 

Let  a  decree  be  entered  according  to  these  views,  and  the  mat- 
ter remitted  to  the  probate  court  for  further  proceedings. 
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How  Guardian  May  Sell  Ward's  Real  Estate. 

SHANKS  ET  UX  v.  SEAMONDS  &  CAMPBELL. 
24  Iowa,  131.     1867. 

Real  action.  The  property  in  dispute  once  belonged  to  Alice 
M.  Zuber,  the  infant  child  of  J.  J.  Zuber,  defendant  claimed 
title  under  a  deed  made  by  the  father  as  the  guardian  of  said 
Alice. 

Plaintiffs  claim  under  a  deed  from  the  father  after  the  death 
of  the  child,  and  to  whom  the  property  descended,  if  the  title 
was  not  divested  by  the  guardian's  deed.  The  case  was  heard 
in  equity,  the  answer  setting  up  an  equitable  defence.  Judgment 
for  plaintiffs,  and  defendants  appeal. 

Wright,  J.  Plaintiff's  legal  title  seems  to  be  well  and  suffi- 
ciently sustained,  and  must  prevail  unless  the  equities  set  up  by 
defendants  are  sufficient  to  defeat  it.  And  here  we  are  called 
upon  chiefly  to  consider  and  determine  the  effect  due  to  the 
alleged  guardian's  sale. 

Without  setting  out  the  facts,  we  remark  that  this  title  has 
nothing  whatever  on  which  to  stand.  In  January,  1862,  the 
records  of  the  County  Court  recite,  that,  upon  the  petition  of 
J.  J.  Zuber,  natural  guardian  of  Alice  M.  Zuber,  to  sell  real  prop- 
erty belonging  to  her,  the  court  ordered  the  guardian  to  sell  said 
property  (describing  that  in  controversy),  at  private  sale,  etc. 
Beyond  this  there  is  nothing  whatever  to  show  that  the  father 
ever  was  appointed  guardian ;  that  he  ever  filed  petition  to  sell ; 
that  he  ever  gave  notice  of  such  application;  that  he  ever  sold 
or  conveyed  the  property  by  virtue  of  this  authority,  that  he 
made  any  return  or  settlement  as  guardian,  nor  that  he  took  any 
other  step  in  relation  to  the  property  of  the  ward.  Indeed,  it 
quite  conclusively  appears  that  he  never  w^as  appointed  guar- 
dian and  never  had  authority  as  such  to  dispose  of  this  property. 
Not  only  so,  but  it  is  left  in  much  doubt  whether  he  ever  executed 
or  delivered  a  deed  of  any  kind  to  the  party  under  whom  de- 
fendants claim.  On  the  other  hand,  plaintiff  showed  the  death 
of  a  child,  the  descent  to  the  father,  and  a  deed  in  due  form 
from  him  to  them.  Upon  these  facts,  there  can,  of  course  be  no 
question  as  to  what  party  has  the  legal  title.    And  under  them, 
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there  can  be  as  little  doubt  when  we  turn  to  er,uiti.-s  insisted 
upon  by  defendants. 

If  the  father  never  made  a  deed  as  guardian,  he,  of  coursp, 
would  not  be  estopped  from  denying  defendants'  title.  And  tliis' 
would  be  more  emphatically  true  of  a  plaintiff,  wlio  takes  title 
from  him.  Not  only  so,  but  a  deed  by  him,  as  natural  guardian, 
made  without  authority,  without  right,  and  in  the  absence  of  all 
right  or  authority',  for  which  nothing  was  ever  received,  or  pre- 
tended to  be  received  by  the  ward,  made,  if  for  anj-thing,  in 
consideration  of  an  old  debt  of  the  father's,  would  not  have 
estopped  these  plaintiffs  from  setting  up  titles  derived  from 
him  in  his  own  right.  If  there  was  any  fraud  on  the  part  of 
Zuber,  plaintiffs  are  not  connected  with  it,  and,  hence,  not  af- 
fected by  it. 

And  the  alleged  knowledge  on  the  part  of  plaintiffs,  that  de- 
fendants were  putting  improvements  upon  the  lot,  and  that  the 
husband  had  entered  into  and  had  a  contract  for  erecting  a 
building  thereon,  though  ever  so  fully  established,  is  of  but  little 
moment,  for  two  most  cogent  reasons.  In  the  first  place,  the 
defendants  were  advised  and  told  at  the  time  of  building,  that 
they  had  no  title,  and,  in  the  face  of  this  information,  proceeded 
•wdth  their  improvements.  Then,  again,  plaintiffs  then  had  no 
title  and  did  not  acquire  any  for  nearly  a  year  afterwards.  Of 
course,  therefore,  any  silence  on  their  part  before  actjuiring 
title,  if  shown,  would  not  estop  them  from  setting  up  that  subse- 
quently acquired.  And  the  same  is  true  of  the  alleged  sale  by 
plaintiff  to  defendant  of  the  deed  from  Remick,  (who  once  held 
the  title)  to  the  persons  under  whom  both  parties  claim  title. 
This  transaction  was  long  before  plaintiff  had  any  title,  and  so 
utterly  barren  of  everything  like  a  sale  of  the  property,  that 
we  cannot  imagine  any  single  ground  upon  which  it  could  be 
claimed  that  defendants  acquired  any  rights  under  it. 

This  judgment  must,  therefore,  be  affirmed.  What  rights,  if 
any,  defendants  may  have  for  improvements,  as  occupying  claim- 
ants, we  are  not  now  called  upon  to  determine. 

Affirmed. 


PERSONS  IN  LOCO  PARENTIS. 
CHAPTER  II. 

TEACHER  AND  PUPIL. 
Extent  of  Authority  to  Chastise  Pupil. 

BOYD  V.  THE  STATE. 
88  Ala.  169.     1889. 

The  defendant  in  this  case,  a  school  teacher,  was  indicted  for 
an  assault  and  battery  on  Lee  Crowder,  who  was  one  of  his 
scholars;  and  the  case  being  submitted  to  the  court  without  a 
jury,  he  was  convicted,  and  fined  $25.  The  material  facts  are 
stated  in  the  opinion  of  the  court. 

SosiERViLLE,  J.  The  defendant,  a  schoolmaster,  being  indicted, 
was  convicted  of  an  assault  and  battery  on  one  Lee  Crowder,  a 
pupil  in  his  school,  who  is  shown  to  have  been  about  eighteen 
years  of  age.  The  defence,  is,  that  the  alleged  battery  was  a 
reasonable  chastisement  inflicted  by  the  master  in  just  main- 
tenance of  discipline  and  in  punishment  of  conduct  on  the  part 
of  the  pupil  which  tended  to  the  subversion  of  good  order  in  the 
school. 

The  case  involves  a  consideration  of  the  proper  rule  of  law 
prescribing  the  extent  of  the  schoohnaster 's  authority  to  admin- 
ister corporal  correction  to  a  pupil. 

The  principle  is  commonly  stated  to  be,  that  the  schoolmaster, 
like  the  parent,  and  others  in  foro  domestico,  has  the  authority 
to  moderately  chastise  pupils  under  his  care — or,  as  stated  by 
Chancellor  Kent,  "the  right  of  inflicting  moderate  correction, 
under  the  exercise  of  a  sound  discretion."  2  Kent's  Com.  *203- 
206.  In  other  words,  he  may  administer  reasonable  correction, 
which  must  not  "exceed  the  bounds  of  due  moderation,  either 
in  the  measure  of  it,  or  in  the  instrument  made  use  of  for  the 
purpose."  If  he  go  beyond  this  extent,  he  becomes  criminally 
liable,  and  if  death  ensues  from  the  brutal  injuries  inflicted,  he 
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may  be  liable  not  only  for  assault  and  batter}',  but  to  th.-  i>4iial- 
ties  of  manslaughter,  or  even  murder,  according'  to  the  circum. 
stances  of  the  case.— 1  Archibald's  Cr.  Practice.  •218;  1  Bijih 
Cr.  Law  (7th  ed.)  §§  881-2. 

This  power  of  correction,  vested  by  law  in  parents,  is  founded 
on  their  duty  to  maintain  and  educate  their  olT.spriiij,'.  In  the 
support  of  that  authority,  they  must  have  "a  ri^dit  to  the  ox.-r- 
cise  of  such  discipline  as  may  be  requisite  for  the  diHchar^'e  of 
their  sacred  trust."  2  Kent's  Com.  •203.  And  this  power, 
allowed  by  law  to  the  parent  over  the  person  of  the  child,  "muy 
be  delegated  to  a  tutor  or  instructor,  the  better  to  accomplish  the 
purpose  of  education."    Ih.  *205;  1  Black.  Com.  •507. 

The  better  doctrine  of  the  adjudged  cases,  therefore,  is  tlmt 
the  teacher  is,  within  reasonable  bounds,  the  substitute  for  the 
parent,  exercising  his  delegated  authority.  He  is  vested  witli 
the  power  to  administer  moderate  correction,  with  a  proi)er 
instrument,  in  cases  of  misconduct,  which  ought  to  have  some 
reference  to  the  character  of  the  offence,  the  sex,  age,  size,  and 
physical  strength  of  the  pupil.  When  the  teacher  keeps  within 
the  circumscribed  sphere  of  his  authority,  the  degree  of  correction 
must  be  left  to  his  discretion,  as  it  is  to  that  of  the  parent,  under 
like  circumstances.  Within  this  limit,  he  has  the  authority  to 
determine  the  gravity  or  heinousness  of  the  offenee,  and  to  mete 
out  to  the  offender  the  punislunent  which  he  thinks  his  conduct 
justly  merits ;  and  hence  the  parent  or  teacher  is  often  saiil,  pro 
Jiac  vice,  to  exercise  "judicial  functions." 

All  the  authorities  agree,  that  he  will  not  be  permitted  to 
deal  brutally  with  his  victim,  so  as  to  endanger  life,  limb,  or 
health.  He  will  not  be  permitted  to  indict  "cruel  ami  mereile.ss 
punishment,"— Schouler's  Dom.  Rel.  (4th  ed.)  §244.  He  can 
not  lawfully  disfigure  him  or  perpetrate  on  his  pei-son  any  other 
permanent  injury.  As  said  by  Gaston,  J.,  in  State  v.  IVnder- 
grass,  2  Dev.  &  Bat.  Law,  365,  31  Amer.  Dee.  416,  a  case  pener- 
ally  approved  by  the  weight  of  American  authority,  "it  may  bo 
laid  down  as  a  general  rule,  that  teachers  exceed  the  limit  of 
their  authority,  when  they  cause  lasting  mischief;  but  act  within 
the  limits  of  it,  when  they  inflict  temporary  pain." 

There  are  some  well  considered  authorities,  whii-h  hold  teachers 
and  parents  alike  liable  criminally,  if  in  the  mtlietion  of  chastiiie- 
ment,  they  act  clearly  without  the  exercise  of  rc^isonable  judjj- 
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ment  and  discretion.  The  test  which  seems  to  be  fixed  by  these 
cases  is  the  general  judgment  of  reasonable  men. — Patterson  v. 
Nutter,  78  Me.  509 ;  57  Amer.  Rep.  818.  The  more  correct  view, 
however,  and  the  one  better  sustained  by  authority,  seems  to 
be,  that  when,  in  the  judgment  of  reasonable  men,  the  punish- 
ment inflicted  is  immoderate  or  excessive,  and  a  jury  would  be 
authorized  from  the  facts  of  the  case  to  infer  that  it  was  induced 
by  legal  malice,  or  wickedness  of  motive,  the  limit  of  lawful 
authority  may  be  adjudged  to  be  passed.  In  determining  this 
question,  the  nature  of  the  instrument  of  correction  used  may 
have  a  strong  bearing  on  the  inquiry  as  to  motive,  or  intention. 
The  latter  view  is  indorsed  by  Mr.  Freeman,  in  his  note  to  the 
ease  of  State  v.  Pendergrass,  31  Amer.  Dec.  419,  as  the  more 
correct.  "The  qualification,"  he  observes,  "that  the  school- 
master shall  not  act  from  malice,  will  protect  his  pupils  from 
outbursts  of  brutality,  whilst,  on  the  other  hand,  he  is  protected 
from  liability  for  mere  errors  of  judgment."  Lander  v.  Seaver, 
32  Vt.  114 ;  76  Amer.  Dec.  156,  and  note  pp.  164-167 ;  Slater  v. 
Alford,  68  N.  C.  322 ;  State  v.  Harris,  63  N.  C.  1. 

Judge  Reeves,  in  his  work  on  Domestic  Relations,  indorses  the 
same  view,  asserting  that  the  parent  and  school-master,  in  im- 
posing chastisement  for  cause,  must  be  considered  as  acting  in 
a  judicial  capacity,  and  are  not  to  be  held  legally  responsible 
for  errors  of  judgment,  although  the  punishment  may  appear  to 
the  trial  court  or  jury  to  be  unreasonably  severe,  and  not  pro- 
portioned to  the  offence,  provided  they  act  "conscientiously  and 
from  motives  of  duty."  "But,"  he  says  further,  "when  the 
punishment  is,  in  their  opinion,  thus  unreasonable,  and  it  ap- 
pears that  the  parent  acted  Malo  animo  from  wicked  motives— 
under  the  influence  of  an  unsocial  heart,  he  ought  to  be  liable 
to  damages.  For  error  of  opinion,  he  ought  to  be  excused;  but 
for  malice  of  heart,  he  must  not  be  shielded  from  the  just  claim 
of  the  child.  Whether  there  was  malice,  may  be  collected  from 
the  circumstances  attending  the  punishment.  "—Reeves '  Dom. 
Rel.  (4th  cd.)  357-358. 

Dr.  Wharton,  in  his  work  on  Criminal  Law,  thus  states  the 
principle:  "The  law  confides  to  schoolmasters  and  teachers  a 
discretionary  power  in  the  infliction  of  punishment  for  their  pu- 
pils, and  will  not  hold  them  responsible,  unless  the  punishment 
be  such  as  to  occasion  permanent  injury  to  the  child,  or  be  in- 
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flicted  merely  to  gratify  their  own  evil  passion,.  Tlu-  tea.-lu..r 
must  be  governed,  when  chastisement  is  proper,  as  t<,  the  mode 
and  severity  of  the  punishment,  by  the  nature  of  the  offense  the 
age,  size,  and  apparent  powers  of  endurance  of  the  pupil.  It  is 
for  the  jury  to  decide  whether  the  punishment  is  exc-cssiv.-  "  1 
Whart.  Cr.  Law  (9th  cd.)  §  G32. 

Mr.  Bishop  adds,  pertinent  to  the  same  subject:  "The  law  has 
provided  no  means  whereby  a  parent,  meditating  chasti.sement, 
can  first  obtain  a  judicial  opinion  as  to  its  necessity,  the  proi>er 
instruments,  and  its  due  extent.  In  reason,  therefore,  if  he  acts 
in  good  faith,  prompted  by  pure  parental  love,  witluiut  i)a.ssiou, 
and  inflicts  no  permanent  injury  on  the  child,  he  should  not  Ix' 
punished  merely  because  a  jury,  reviewing  the  ca.se,  do  n(.t  d.-em 
that  it  was  wise  to  proceed  so  far."  1  Bish.  Cr.  Law  (7th  ed.) 
§882.  See  also  Schouler's  Dom.  Rel.  (4th  ed.)  §244;  1  IJlack. 
Com.  *556;  1  Greenl.  Ev.  §97;  2  Addi.son  on  Tort.s  (Wood'.s 
Ed.),  §840;  Danenhoffer  v.  Slate,  G9  Lid.  295;  Com.  v.  Kandall, 
4  Gray  (Mass.),  36;  Slate  v.  Burton,  45  Wis.  150. 

To  the  foregoing  authorities,  I  may  add,  as  a  matter  of  literary 
curiosity,  rather  than  legal  authority,  the  following  views  ex- 
pressed on  this  subject  by  Dr.  Samuel  Johnson,  to  his  biographer 
Boswell,  as  far  back  as  1772.  Boswell  was  a  counsel  for  a  seluK»l- 
master  in  Scotland,  who  had  been  somewhat  severe  in  his  eha.s- 
tisement  of  one  of  his  pupils,  and  the  case  was  pending  on  ap- 
peal from  the  Court  of  Sessions,  before  the  Engli.sh  IIou.se  of 
Lords,  on  a  proceeding  to  remove  him  from  his  oflice.  The 
opinion  of  thi^'  most  learned  of  literary  philosophers,  having  boon 
solicited,  he  discoursed  as  follows:  "The  government  of  the 
schoolmaster,  is  somewhat  of  the  nature  of  a  military  government 
—that  is  to  say,  it  must  be  arbitrary ;  it  must  be  exercised  by  the 
will  of  one  man,  according  to  particular  circumstances.  A 
school-master  has  a  prescriptive  right  to  beat,  and  an  action  of 
assault  and  batter  cannot  be  admitted  against  him,  unle.ss  there 
be  some  great  excess,  some  barbarity.  In  our  schools  in  England 
many  boys  have  been  maimed,  yet  I  never  heanl  of  an  action 
against  the  school-master  on  that  account.  Puffendorf,  I  think, 
maintains  the  right  of  a  scliool-master  to  beat  his  scholars." 
Boswell 's  Life  of  Johnson,  vol.  2,  pp.  S9,  9G. 

While,  on  the  one  hand,  we  should  recognize  that  every  oliiUl 
has  rights  which  ought  to  be  protected,  against  the  brutality  of 
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a  cruel  teacher,  or  barbarous  parent,  on  the  other,  it  is  equally 
important  not  to  paralyze  that  power  of  correction  and  discipline 
by  the  rod,  given,  as  Blackstone  asserts,  *'for  the  benefit  of  edu- 
cation," which  has  for  ages  been  necessary  alike  on  the  part  of 
parents  to  prevent  their  children  from  becoming,  "the  victims 
of  bad  habits,  and  thereby  proving  a  nuisance  to  the  commu- 
nity," and  on  the  part  of  teachers  to  preserve  that  discipline  of 
the  schools,  without  which  all  efforts  to  promote  the  education 
of  the  present  and  future  generations  will  prove  a  lamentable 
failure. — Reeves'  Dom.  Rel.  367.  No  regulation  of  the  school- 
room, any  more  than  a  law  of  the  State,  can  be  successfully 
enforced  without  the  aid  of  coercive  penalties.  The  law  without 
a  penalty  is  in  practice  a  dead  letter.  Moderate  chastisement 
is  established  by  immemorial  usage  as  the  only  available  terror  to 
vicious  and  incorrigible  evil-doers,  both  in  the  homestead  and  the 
school-room;  at  least  in  cases  where  the  more  humane  law  of 
kindness  and  moral  suasion  has  proved  ineffectual.  "Foolish- 
ness," said  Solomon,  "is  bound  up  in  the  heart  of  a  child,  but 
the  rod  of  correction  will  drive  it  far  from  him ; "  "  The  rod  and 
reproof  give  wisdom,  but  a  child  left  to  himself  causeth  shame 
to  his  mother, ' '  and  again :  ' '  Train  up  a  child  in  the  way  he 
should  go,  and  even  when  he  is  old,  he  will  not  depart  from  it." 
These  words  are  as  true  now  as  they  were  a  hundred  generations 
ago,  when  they  were  uttered  by  the  wise  man.  This  right  of 
discipline  with  the  rod,  administered  without  malice  or  immodera- 
tion, has  been  well  characterized,  as  a  part  of  the  common  law 
of  the  school  room.  The  more  thoroughly  the  right  is  established, 
as  experience  in  all  discipline  shows,  the  less  frequent  will  be 
the  necessity  of  resorting  to  its  exercise  to  enforce  obedience  to 
the  lawful  mandates  of  the  parent,  or  of  the  school  master. 

AVe  have  said  this  much  in  order  that  we  may  not  be  misunder- 
stood in  the  conclusion  reached  by  us,  not  to  disturb  the  judg- 
ment of  conviction  in  this  case.  We  cannot  say,  under  the  prin- 
ciples above  stated,  that  the  Judge  of  the  Criminal  Court 
reached  an  erroneous  conclusion  when  adjudging  that  the  de- 
fendant exceeded  his  lawful  authority,  so  as  to  render  himself 
liable  for  an  assault  and  battery.     .     .     . 

There  was  evidence  in  this  case  from  which  the  inference  of 
malice  could  have  been  deduced  as  influencing  the  conduct  of 
the  defendant  in  his  chastisement  of  young  Crowder,  both  as  to 
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his  outbursts  of  temper,  and  in  the  use  of  iinpn.iuT  instruiii.'nU 
of  correction.  Taking,  as  we  must,  every  reu-sunabl..-  infi-rrne.' 
which  the  Judge,  acting  as  a  jury,  could  have  drawn  from  tlio 
evidence,  w^e  take  as  true,  amunj,'  ethers,  the  fulluwiIl^;  fai-U: 
that,  after  the  severe  chastisement  a«hninistered  in  the  r-HikiI- 
room,  the  defendant  followed  Crowder  into  the  school-yard,  and 
struck  him  with  "a  limb  or  stick"  and  then  "put  his  hands  in 
his  pocket  as  if  to  draw  a  knife;"  that,  althou-^di  Crowder  did 
not  strike  back,  and  only  protested  against  and  resisted  cjUitiKu- 
tion,  and,  after  apologizing  for  the  objcetionaljle  langiia^'e  im- 
puted to  him,  asked  permission  to  withdraw  from  the  school,  the 
defendant,  after  promising  not  to  strike  him,  "afterwards  struck 
him  in  the  face  three  licks  with  his  fist,  and  hit  him  several  licks 
over  the  head  with  the  butt  end  of  the  switch."  From  these 
blows,  the  eye  of  the  young  man  was  "considerably  swollen," 
and  was  "closed  for  several  days."  The  attending  physician 
testified,  that  there  were  "marks  on  his  hem!  matlc  by  a  stick, 
in  his  opinion. ' '  One  witness  asserts  that  the  defendant  declared 
he  "would  conquer  him  (Crowder),  or  Jiill  him."  AH  the  wit- 
nesses for  the  state  say  that  the  defendant  was  apparently  very 
angry  all  the  time,  and  was  very  much  excited,  and  that  after 
he  got  through  whipping  Crowder  he  remarked,  in  an  excited, 
angry  voice,  in  the  presence  of  the  school,  and  others,  that  ho 
"could  whip  any  man  in  China  Grove  beat!"  From  this  un- 
seemly conduct  on  the  part  of  one  whose  duty  it  was  to  set  a  giMid 
example  of  self-restraint,  and  gentlemanly  deportment  to  his 
pupils,  there  was  ample  room  for  the  inference  of  legal  malice, 
in  connection  with  unreasonable  and  immoderate  correction.  Nor 
was  the  limb  of  the  tree,  of  the  size  indicated  by  the  evidence, 
nor  a  clinched  fist,  applied  in  bruising  the  pupil's  eye,  after  the 
manner  of  a  prize  fighter,  a  proper  instrument  of  correction  to 
be  used  on  such  an  occasion. 

The   conviction  must   accordingly  be  sustainetl.  without   as- 
suming any  jurisdiction  to  review  the  correctness  of  the  Juilp^'s 

finding  on  the  facts. 

Afjinn((l. 
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COOPER  V.  McJUNKIN. 
4  hid.  290.     1853. 

Error  to  the  Allen  Circuit  Court. 

Stewart,  J.     Cooper  sued  McJunkin  in  trespass. 

First  count  is  in  the  usual  form  for  an  assault  and  battery. 
The  second  count  alleges  that  McJunkin  unlawfully  and  with 
inhuman  violence,  beat,  bruised,  cut,  and  gashed  the  face  and 
head  of  Cooper,  etc. 

The  defendant  filed  several  pleas,  none  of  which  are  now  before 
us,  except  the  fourth  plea. 

In  the  introductory  part,  that  plea  enumerates  the  several 
trespasses  in  the  first  and  second  counts,  and  avers  that  they  are 
one  and  the  same  acts  of  trespass.  The  pleader  then  states  that 
the  relation  of  teacher  and  pupil  subsisted.  That  at,  etc.,  in 
school,  and  during  school  hours,  Cooper,  as  such  pupil,  was  negli- 
gent, disorderly,  etc. ;  that  McJunkin,  as  such  teacher,  finding 
it  necessary  for  the  good  government  of  the  school,  did  there- 
upon moderately  correct  Cooper,  as  he  lawfully  might,  for  the 
cause  aforesaid,  etc.     .     .     . 

The  law  still  tolerates  corporal  punishment  in  the  school  room. 
The  authorities  are  all  that  way,  and  the  legislature  has  not 
thought  proper  to  interfere.     .     .     . 

One  thing  seems  obvious,  the  very  act  of  resorting  to  the  rod 
demonstrates  the  incapacity  of  the  teacher  for  one  of  the  most 
important  parts  of  his  vocation,  namely,  school  government. 
For  such  a  teacher  the  nurseries  of  the  public  are  not  the  proper 
element.  They  are  above  him.  His  true  position  will  readily 
suggest  itself. 

The  plea  assumes  to  answer  the  whole  declaration.  Moderate 
correction,  supposing  it  an  answer  to  the  first  count,  is  not  a 
sufficient  answer  to  the  matter  alleged  in  the  second  count,  7 
Blackf.  74  17  Ohio,  R.  454.  If  the  inhuman  beating,  cutting, 
etc.,  alleged  in  the  second  count  did  not  take  place,  the  defendant 
as  to  that,  should  have  pleaded  the  general  issue,  and  justified 
as  to  the  residue.  If  he  committed  the  alleged  violence,  he  could 
only  justify  by  showing  its  necessity;  for  example,  to  overcome 
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resistance  offered  to  the  legitimate  exercise  of  hi.s  authority. 
The  plea  before  us  does  neither. 

The  acts  of  cruelty  complained  of  in  the  second  count,  are 
therefore,  not  embraced  in  the  idea  of  moderate  corrc-tiou.  '  Ad- 
mitting the  right  to  chastise  moderately,  it  does  not  UAlow  that 
a  choleric  schoolmaster  will  be  justified  in  beating  the  head  and 
face  of  a  wayward  boy  with  any  weapons  whi-di  his  passions 
may  supply.  To  call  such  acts  of  extreme  vi(jk'nc(.',  niodcTate 
correction,  does  not  change  their  character.  It  is  not  a  denial 
of  the  allegations  in  the  second  count,  nor  does  it  confess  or 
avoid  them.  Such  pleading,  professing  to  answer  the  whole 
declaration,  is  bar  on  demurrer ;  and  was  reached  by  demurrer  to 
the  replication. 

The  law  having  elevated  the  teacher  to  the  place  of  the  parent, 
if  he  is  still  to  sustain  that  sacred  relation,  "it  becomes  him 
to  be  careful  in  the  exercise  of  his  authority,  and  not  make  his 
power  a  pretext  for  cruelty  and  oppression."  14  Johns.  K.  119. 
Whenever  he  undertakes  to  exercise  it,  the  cause  must  be  sufR- 
eient,  the  instruments  suitable  to  the  purpose;  the  manner  and 
extent  of  the  correction,  the  part  of  the  person  to  which  it  is  ap- 
plied, the  temper  in  which  it  is  inflicted,  all  should  be  dis- 
tinguished with  the  kindness,  prudence,  and  propriety  whieli  be- 
come the  station. 

Per  Curiam. — The  judgment  is  reversed  with  copts.  Cause 
remanded,  etc. 


When  Mandamus  Will  Ue  to  Reinstate  PuapiL 

HOLMAN  V.  TRUSTEES  OF  SCHOOL  DLSTKICT.  NO.  5. 

77  Mich.  605.     18S9. 

Relator  applies  for  mandamus  to  compel  respondents  to  rein- 
state his  son  in  the  public  schools.     Facts  are  stated  in  the 

opinion. 

T^IORSE.  J.  Hearing  on  order  to  show  cause  why  Joseph  J. 
Holman,  a  son  of  the  relator,  of  the  age  of  ten  years.  shouM  not 
be  reinstated  in  the  schools  of  the  above  named  district  from 
which  he  had  been  suspended. 
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The  return  of  the  respondents  shows  that  among  the  rules 
adopted  for  the  management  and  government  of  the  schools  in 
said  district: 

"Pupils  who  shall,  in  any  way  deface  or  injure  the  school- 
building,  outhouses,  furniture,  maps,  or  anything  else  belonging 
to  the  school  shall  be  suspended  from  school  until  full  satisfac- 
tion is  made." 

The  power  of  suspension  is  vested  in  the  teachers  in  the  re- 
spective departments,  but  in  this  particular  case,  the  suspension 
by  the  teacher  was  approved  and  confirmed  by  the  school  board. 
The  relator  in  his  petition  alleged  that  the  boy  was  suspended 
for  the  reason  that  he  had  accidentally  broken  a  window,  and 
had  not  replaced  it.  That  he  applied  to  Julia  Mason,  the  teach- 
er, who  suspended  his  son,  and  requested  her  to  reinstate  him, 
but  she  refused,  and  he  then  applied  to  the  trustees,  a  majority 
of  whom  also  refused  to  receive  the  boy  back  into  school.  The 
respondents  show,  that  October  1,  1889,  the  pupil — 

"negligently  and  carelessly  broke  a  window  pane  in  said  school 
building,  the  size  of  which  was  14x40  inches,  and  that  the  actual 
cost  of  replacing  it  would  be  the  sum  of  one  dollar."     .     .     . 

Attached  to  the  return  of  the  respondents  and  made  a  part 
of  it,  are  the  affidavits  of  two  boys,  one  14  and  the  other  12 
years  of  age,  eye  witnesses,  setting  out  the  circumstances  of  the 
breaking  of  the  window  pane,  and  giving  their  opinion  that  it 
was  carelessly  and  negligently  done. 

We  think  the  writ  should  be  granted.  It  will  be  noticed  on  the 
part  of  the  respondents  that  the  breaking  of  the  window  pane 
was  malicious  or  wilful.  It  is  averred  to  have  been  done  care- 
lessly and  negligently.  The  rule  of  the  respondents,  as  it  reads, 
is  broad  enough  to  include  any  accidental  injury,  and  the  re- 
spondents claim  that  they  have  the  right  to  enforce  it ;  that  it  is 
a  reasonable  and  proper  regulation,  and  is  the  same  rule,  in 
substance,  adopted  in  other  public  schools  in  this  state,     .     .     . 

A  boy  10  years  old,  or  even  older,  cannot  be  expelled  or  sus- 
pended for  a  careless  act,  no  matter  how  negligent,  if  it  is  not 
wilful  or  malicious.  The  action  taken  in  this  case  might,  to  a 
poor  boy,  mean  indefinite  suspension.  This  rule  might  in  a  great 
many  cases,  if  enforced,  prevent  the  further  attendance  of  pu- 
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pils  at  the  public  schools,  while  we  have  laws  on  our  statiito 
books  compelling  such  attendance.  It  is  not  desirable  or  per- 
missible that  a  child  may  be  excluded  from  the  cmimon  8<-h(K.lH 
because  by  a  careless  or  negligent  act,  without  malice  or  wilful! 
ness,  It  has  injured  or  damaged  school  property  to  such  an  .-xtent 
that  it  is  beyond  its  power,  or  that  of  its  parent  or  guardian,  u> 
make  compensation  for  it.  This  would  be  the  effect  of  the  rule, 
if  carried  out,  in  many  cases.     ... 

The  writ  wdll  issue  as  prayed. 

Sherwood,  C.  J.,  Champlain  and  Campbell,  JJ.  concurred. 
Long,  J.,  did  not  sit. 


Rules  for  Regulation  of  Pupils  Must  be  Reasonable. 

SHERiMAN  V.  THE  INHABITANTS  OF  CHARLESTOWN. 

8  Cushing,  160.     1851. 

This  was  an  action  of  the  case  brought  in  the  name  of  the 
plaintiff,  by  Nathaniel  Sherman,  her  father  and  next  friend,  on 
statute  of  1845,  c.  214;  and  came  before  the  court  on  exceptions 
taken  by  the  defendants  to  the  rulings  of  "Wells,  C.  J.,  at  the 
trial  in  the  court  of  common  pleas.  The  opinion  exhibits  the 
whole  case. 

Shaw,  C.  J.  The  plaintiff,  a  minor  under  twenty-one  years 
of  age,  has  brought  her  action  by  her  next  friend,  against  the 
town  of  Charlesto-wn,  to  recover  damages,  for  being  unlawfully 
excluded  from  attending  one  of  the  public  schools,  as  a  pupil. 
to  be  instructed.  The  action  is  founded  on  St.  1845,  c.  214,  \\\\\A\ 
provides,  that  any  child  unlawfully  excluded  from  public  schoc'l 
instruction  in  this  commonw^ealth,  shall  recover  damages  therefor 
in  an  action  on  the  case,  brought  in  the  name  of  the  child,  by  a 
guardian  or  next  friend,  in  any  court,  etc.,  against  the  city  or 
town,   by  whom  such  public  school  instruction  is  supported. 

The  plaintiff  claiming  damages  in  this  action  by  force  of  that 
statute,  the  question  is,  w^hether  she  has  been  wrongfiilly  ex- 
cluded. It  appeared  by  the  bill  of  exceptions,  that  she  wa.s 
inhabitant  of  Charlestown,  of  a  proper  age,  and  entitled  to  at- 
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tend  the  public  schools,  if  not  rightly  rejected.  The  notices  of 
defence  are  filed  and  made  part  of  the  case.  In  the  first  of  these 
specifications,  the  defendants  gave  notice  that  they  would  show, 
that  the  plaintiff's  character  in  regard  to  chastity  was  such,  that 
she  ought  not  to  be  allowed  to  remain  in  the  public  school,  and 
for  that  reason  she  was  excluded.  In  a  specification  subsequently 
filed,  the  defendants  gave  notice  that  they  would  show,  that 
during  the  year  1845,  and  prior  to  December  1st,  the  plaintiff 
was  at  unseasonable  hours  of  the  night  with  one  John  V.  Nichol- 
son, etc. — specifying  a  continued  course  of  open  and  notorious 
familiarities,  and  actual  illicit  intercourse  and  that  for  hire 
and  reward. 

The  plaintiff  objected  that  the  facts  stated  in  these  notices, 
if  proved,  could  not  constitute  a  justification  of  the  conduct  of 
the  defendants  in  excluding  her  from  the  school.  The  presiding 
Judge  sustained  this  objection  and  ruled  accordingly.  This  is 
the  question  we  have  to  consider. 

The  argument  for  the  plaintiff  is,  that  it  is  a  right  of  every 
child  between  seven  and  sixteen  to  go  to  the  public  school  for 
instruction;  that  this  right  is  absolute  and  indefeasible;  that  if 
a  young  person,  male  or  female,  sustains  a  bad  moral  character 
and  is  guilty  of  gross  acts  of  notorious  misconduct,  out  of  school, 
provided  there  is  no  violation  of  the  rules  of  the  school,  and  no 
misconduct  in  school,  such  pupil  cannot  be  rightfully  excluded 
for  any  cause,  and  of  course,  every  exclusion  must  be  wrongful. 
If  such  was  the  intent  of  the  legislature,  it  is  strange  that  they 
should  have  used  such  a  significant,  qualifying  term,  as  that  of 
"unlawfully,"  implying  that  there  might  be  a  lawful  exclusion, 
from  which  no  such  consequence  would  follow. 

On  general  principles,  it  would  seem  strange,  if,  in  the  estab- 
lishment of  such  a  great  public  institution  as  that  of  the  public 
schools,  in  the  benefits  of  which  the  whole  community  has  so 
deep  and  vital  an  interest,  there  were  no  power  vested  anywhere, 
sufficient  to  protect  the  schools  thus  established  from  the  noxious 
influence  of  any  one,  whose  presence  and  influence  would  be 
injurious  to  the  whole,  and  subversive  of  the  purposes  manifestly 
contemplated  by  their  establishment.  But  the  Court  are  of  the 
opinion,  that  the  schools  have  not  heen  left  by  the  law  without 
reasonable  protection  in  this  respect ;  and  that  a  power  is  vested 
in  the  general  school  committee,  or  the  master,  with  their  appro- 
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bation  and  direction,  to  exclude  a  pupil,  althout'li  within  the 
prescribed  age  of  seven  and  sixteen  for  good  and  sulTicient  caiw*..; 
and  that  the  notorious  imnioi-al  propensities,  practices  and  habitij 
of  anyone,  claiming  admission  as  a  pui)il,  if  proved  to  the  satis- 
faction of  the  committee,  do  constitute  a  good  and  suflicient  cause 
for  such  exclusion. 

But  it  is  argued,  that  though  good  discipline  may  be  main- 
tained in  the  school,  yet  the  master  and  the  committee  have  no 
right  to  look  beyond  the  walls  of  the  school  and  take  notice  of 
the  conduct  of  its  pupils.  We  cannot  perceive  the  force  of  this 
distinction,  pressed  to  the  extent  to  which  the  argument  attempts 
to  carry  it.  Truancy  is  a  fault,  committed  wholly  beyond  the 
precincts  of  the  school;  yet  no  example  is  more  contaminating, 
no  malconduct  more  subversive  of  discipline.  ^May  not  an  incor- 
rigible truant  be  expelled,  not  as  a  punislmient  merely,  but  as 
a  protection  to  others  from  injurious  example  and  inlluence. 
Children  of  both  sexes  and  various  ages,  capacities  and  .suseejtti- 
bilities,  must  be  thrown  together  on  their  way  to  and  from  school, 
and  their  amusements  out  of  school  hours,  under  such  circum- 
stances, as  to  exert  a  powerful  influence  on  each  other. 

It  must  be  considered  that  the  power  of  all  teachers  of  schools, 
and  of  the  committees  or  other  managers  under  whoso  direction 
they  act,  is  a  parental  authority,  to  be  exercised  for  the  best  good 
of  the  whole.  It  was  said  in  the  argiunent,  that  if  the  plaintiff 
had  violated  the  laws  of  the  country,  being  of  an  age  to  be  re- 
sponsible for  her  conduct,  she  was  liable  to  be  prosecuted  antl 
punished,  before  the  tribunals  of  justice.  Suppose  she  was  so 
liable,  she  was  not  the  less  unfit  to  be  the  member  of  a  public 
school.  The  two  powders  are  vested  and  arc  to  be  exercised 
diverso  intuito;  the  one  to  punish  offences  against  the  law,  the 
other  to  maintain  the  purity  and  discipline  of  the  school,  and  se- 
cure the  great  objects  for  which  it  was  established.  The  Court 
are  therefore  satisfied  that  upon  proof  of  the  facts,  entered  by  the 
defendants,  the  school  committee,  were  justified  m  excluding  the 
plaintiff,  and  that  such  exclusion  was  not  wrongful.  This  proof 
having  been  rejected,  the  verdict  must  be  set  aside,  and  a.  new 
trial  had. 
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STATE  EX  EEL.  CLARK,  APPELLANT,  v.  OSBORNE, 

ET  AL. 

24  Mo.  App.  309.     1887. 

Appeal  from  Johnson  Circuit  Court. 

The  case  and  facts  are  stated  in  the  opinion  of  the  court. 

Ellison,  J.  This  is  an  application  for  mandamus,  the  relator 
being  a  citizen  residing  within  the  limits  of  the  State  Normal 
school,  district  niunber  2,  and  is  the  father  of  Rosa  Clark,  a 
minor  aged  sixteen,  residing  Avith  him,  under  his  care,  guardian- 
ship and  control,  and  was,  prior  to  the  grievances  set  out  in  the 
petition,  attending  said  school,  as  a  pupil,  duly  enrolled  as  such, 
with  the  consent  and  by  direction  of  relator.  Respondents  are 
the  faculty  and  teachers  of  said  school.  The  petition,  continuing, 
states,  that  on  said  14th  day  of  March,  1884,  while  said  Rosa 
Clark,  relator's  said  daughter,  was  a  pupil  in  said  school,  and 
being  instructed  in  the  several  branches  of  learning  there  being 
taught  therein,  the  said  respondents,  as  said  teachers,  professors 
and  members  of  the  faculty  aforesaid,  not  regarding  their  duties 
in  the  premises,  wrongfully,  illegally,  oppressively,  wilfully,  in 
abuse  of  their  authority  and  contrary  to  law,  and  without  just 
cause  or  excuse,  did  strike  from  the  roll  of  said  school  the  name 
of  said  Rosa  Clark,  and  then  and  there  dismissed  and  expelled 
her  from  said  school,  and  refused  and  still  refuse  to  instruct, 
teach  or  in  any  manner  recognize  her  as  a  pupil  in  said  school, 
or  to  allow  her  to  recite  or  take  part  in  any  of  the  exercises 
therein,  for  the  following  reason,  and  none  other,  to  wit : 

"That  said  Rosa  Clark,  did,  previous  to  the  date  aforesaid,  in 
the  evening,  after  the  said  school  had  been  dismissed  for  the  day, 
and  after  she  had  returned  from  the  school  to  her  said  father's 
home,  and  while  under  the  care  and  control  of  her  said  father, 
attend  in  company  with  her  brother,  a  social  party  composed  of 
respectable  people  of  said  city." 

' '  That  the  said  respondents,  as  the  faculty  aforesaid,  had  made 
a  rule  prohibiting  students  from  attending  parties,  entertain- 
ments or  places  of  public  amusements,  except  by  permission. 
That  said  rule  had  previously  been  adopted  by  said  faculty  and 
published  by  order  of  their  board  of  regents,  in  the  annual 
catalogue  that  said  respondents  dismissed  and  expelled  said  Rosa 


STATE  V.  OSBORNE.  231 

Clark  from  said  school,  and  refused  to  teach  or  instruct  h.-r 
therein  or  permit  her  to  attend  the  same,  and  struck  hername 
from  its  rolls  as  aforesaid." 

Upon  the  petition,  an  alternative  writ  was  issued  by  the  Circuit 
Court,  respondents  filing  the  following  demurrer  tliLTcto: 

"I.  Because  said  alternative  writ  does  not  state  facts  suf- 
ficient  to  entitle  the  relator  to  relief  sought  therein,  or  constitute 
any  cause  of  action  against  respondents." 

This  demurrer  was  sustained  and  relator  appeals  to  this  court. 

This  brings  us  to  the  question  as  to  the  legality  of  the  rule 
complained  of  and  as  to  the  authority  of  the  board  to  adopt  it. 
If  the  rule  reaches  beyond  the  board's  proper  sphere  of  action, 
if  it  is  without  the  pale  of  their  authority,  the  courts  will  inter- 
fere to  prevent  its  enforcement.  King  v.  Jefferson  City  School 
Board,  71  Mo.  628 ;  Morrow  v.  Wood,  35  Wis.  59 ;  Tru.stees  etc. 
v.  Van  Allen,  87  111.  303.  By  the  writ  it  will  be  seen  that  the 
student  attended  the  party  in  the  evening  after  school  had  been 
dismissed  for  the  day,  and  after  her  return  to  her  father's  house, 
and  the  resumption  of  his  control  over  her.  That  the  entertain- 
ment was  social,  composed  of  respectable  people,  and  designed 
for  their  mutual  culture  and  advantage. 

Under  this  state  of  facts  confessed  by  the  demurrer,  we  are 
not  able  to  distinguish  this  case  from  that  of  Dritt  v.  Snodgra.ss 
(66  Mo.  286).  It  is  held  in  that  case,  that,  while  there  is  an  un- 
questioned right  to  adopt  and  enforce  needful  rules  for  the  con- 
trol of  the  pupils,  while  under  charge  of  the  teacher,  yet,  ' '  when 
the  pupil  is  released  and  sent  back  to  his  home,  neither  the 
teacher  nor  directors  have  the  authority  to  follow  him  thither 
and  govern  his  conduct  while  under  the  parental  eye."  It  has 
also  been  held  by  the  Supreme  Court,  that  the  rules  do  not  neces- 
sarily cease  to  operate,  immediately  upon  the  dismissal  of  the 
school,  but  may  continue  until  the  "parental  control  is  rcsimied." 
Deskins  v.  Gose,  85  Mo.  485. 

But,  as  before  stated,  parental  authority  had  been  resumed 
in  this  case,  as  the  pupil  had  returned  to  her  home  and  left  there 
for  the  party,  in  company  with  her  brother,  with  her  father's 
consent. 

Counsel  urge  that  there  is  a  distinction  between  Dritt  v.  Snod- 
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grass  (supra),  and  this  case,  as  in  that  case  it  was  a  local  public 
school,  where  the  children  are  all  supposed  to  be  attending  from 
their  homes,  while  in  this,  it  is  a  state  institution  designed  to 
receive  students  from  a  distance,  and  necessarily  taking  them 
from  under  control  or  authority  of  the  parent.  I  cannot  see 
the  force  of  the  point.  If  the  parent  entrusts  his  child  beyond 
his  immediate  supervision,  he  will  either  place  him  under  the 
authority  of  another,  or  leave  him  free  to  control  himself. 

This  is  a  matter  for  the  parent.  The  teacher  only  stands  in 
loco  parentis,  within  the  sphere  of  his  duty  as  a  teacher.  As 
has  been  remarked  in  other  cases,  the  matter  would  be  different 
in  a  private  school.  There  the  teacher  may  make  his  o^vn  terms, 
and  in  boarding-schools  where  the  student's  whole  time  is  spent 
within  the  environs  of  schools  it  may  be  a  necessity  for  the 
teacher  to  take  entire  supervision  of  the  student,  but  in  a  public 
institution,  supported  and  maintained  by  people  at  large,  differ- 
ent rights  exist,  and  to  which  different  legal  principles  apply. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
leave  for  the  respondents  to  answer.    All  concur. 


PART  IV.    INFANCY. 

CHAPTER  I.^ 

AGE  OF  MAJORITY— WHEN  COMPLETE. 
THE  STATE  v.  CLARK. 
3  Harr.  (Del)  557.    IS  10. 

The  defendant  was  presented  by  the  grand  jury  for  illegal 
voting  at  the  late  inspector's  election. 

The  presentment  set  forth  these  facts,  to  wit: — That  thf  de- 
fendant was  born  on  the  7th  of  October,  A.  D.  1819,  and  voted 
at  the  election  held  on  the  6th  of  October,  1840,  upon  a.i:o.  In 
his  behalf  a  motion  was  now  made  to  quash  the  presentment  on 
the  ground  that  it  appeared  from  the  face  of  it  that  the  defend- 
ant was  of  full  age  at  the  time  he  voted,  and  was,  therefore,  not 
guilty. 

Bayard,  C.  J.  Many  persons  suppose  that  the  expression  in 
the  Constitution  relative  to  the  qualifications  of  voters  is,  that 
citizens  between  the  ages  of  twent^'-one  and  twenty-two  yeai-s 
shall  be  entitled  to  vote  without  paying  tax;  and  on  this  the 
common,  but  erroneous  notion  is,  that  a  man  must  be  in  point 
of  fact  actually  within  his  twenty-second  year  before  he  can 
vote.  The  premises  and  conclusion  ai-e  both  wrong.  "Every 
free  white  male  citizen  of  the  age  of  twenty-one  yeai-s,  and  under 
the  age  of  twenty-two  years,  having  resided  as  aforesaid,  sliall 
be  entitled  to  vote  without  pajTnent  of  any  tax."  (Const,  art. 
4,  sec.  1.)  To  ascertain  when  a  man  is  legally  "of  the  age  of 
twenty-one  years,"  we  must  have  reference  to  the  common  law, 
and  those  legal  decisions  Avhich  from  time  immemorial  have  set- 
tled this  matter,  in  reference  to  all  the  important  atVairs  oi  life. 

AYhen  can  a  person  make  a  valid  will ;  when  can  he  execute  a 
deed  for  land ;  when  make  any  contract  or  do  any  act  wliich  a 
man  mav  do,  and  an  infant,  that  is,  a  pei-son  under  the  age  of 
twenty-one  years,  cannot  do?     On  this  (piestion  the  law  is  well 

*See  sections  373-388,  volume  3,  Cyclopedia  of  Law. 
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settled;  it  admits  of  no  doubt.  A  person  is  "of  the  age  of 
twenty-one  years ' '  the  day  before  the  twenty-first  anniversary  of 
his  birthday. 

It  is  not  necessary  that  he  shall  have  entered  upon  his  birth- 
day, or  he  would  be  more  than  twenty-one  years  old.  He  is,  there- 
fore, of  age  the  day  before  the  anniversary  of  his  birth ;  and,  as 
the  law  takes  no  notice  of  fractions  of  a  day,  he  is  necessarily  of 
age  the  whole  of  the  day  before  his  twenty-first  birthday;  and 
upon  any  and  every  moment  of  that  day  may  do  any  act  which 
any  man  may  lawfully  do.  1  Chit.  Gen.  Prac.  766.  "It  is  to  be 
observed  that  a  person  becomes  of  age  on  the  first  instant  of  the 
last  day  of  the  twenty-first  year  next  before  the  anniversary  of 
his  birth ;  thus,  if  a  person  were  born  at  any  hour  on  the  first  of 
January,  A.  D.  1801  (even  a  few  minutes  before  twelve  o'clock 
on  the  night  of  that  day),  he  would  be  of  full  age  at  the  first 
instant  of  the  31st  of  December,  A.  D.  1821,  although  nearly 
forty-eight  hours  before  he  had  actually  attained  the  full  age  of 
twenty-one,  according  to  years,  days,  hours,  and  minutes;  be- 
cause there  is  not  in  law  in  this  respect  any  fraction  of  a  day; 
and  it  is  the  same  whether  a  thing  is  done  upon  one  moment  of 
the  day  or  another. ' ' 

On  the  face  then  of  this  presentment,  it  appears  that  Mr. 
Clark  was  entitled  to  vote  on  the  6th  of  October,  being  on  that 
day  of  the  age  of  twenty-one  years ;  and  the  presentment,  show- 
ing no  offence,  must  be  quashed. 


Nature  of  Infant's  Contracts — Voidable. 

WEAVER  V.  JONES. 

24  Ala.  420.    1854. 

CniLTON,  C.  J.  Jones  sued  Weaver  in  assumpsit,  for  the  use 
and  occupation  of  a  lot  in  Selma.  It  appears  from  a  bill  of  ex- 
ceptions, which  was  sealed  upon  the  trial,  that  the  plaintiff, 
Jones,  while  an  infant,  had  sold  the  lot,  and  executed  his  bond 
for  title  in  the  usual  form ;  after  he  arrived  at  age,  he  disaffirmed 
the  contract,  paid  Weaver  back  the  purchase  money,  with  the 
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interest,  and  received  back  his  bond.  Weaver,  in  tlie  meantime, 
had  made  valuable  and  permanent  improvements  on  the  lot,  in 
the  erection  of  a  livery  stable.  This  suit  is  brought  bv  Jones, 
to  recover  rent  for  the  time  Weaver  occupied  the  lot ;  and  Weaver 
insists  that  he  should  be  allowed  to  recoup  the  value  of  his  im- 
provements, which  gave  to  the  lot  its  principal  yearly  value;  the 
rent,  aside  from  such  improvements,  being  quite  inconsiderabl.'. 

The  court,  among  other  things,  charged  the  jury  that,  if  the 
plaintiff  (Jones)  was  a  minor  at  the  time  of  selling  the  lot,  and 
they  should  find  that  such  sale  was  not  an  advantageous  one  to 
the  plaintiff,  then  the  contract  would  be  void,  and  the  damages 
could  not  be  recouped. 

The  counsel  for  the  defendant  in  error  endeavors  to  maintain 
the  correctness  of  this  charge,  upon  the  alleged  ground  that  a 
bond  with  a  penalty,  given  by  an  infant,  is  absolutely  void,  and 
that  being  void,  the  defendant  below  must  be  regarded  in  the 
light  of  a  mere  trespasser,  and  as  such  not  entitled  to  recoup  for 
improvements.  If  this  position  be  correct,  we  think  it  is  very 
clear  the  plaintiff,  Jones,  has  no  standing  in  the  court ;  for  the 
action  of  assumpsit  will  not  lie,  in  the  absence  of  a  contract 
either  expressed  or  implied ;  and  no  contract  for  the  pajTnent  of 
rent  is  implied,  by  law,  as  against  a  mere  naked  trespasser.  The 
owner,  in  such  case,  must  resort  to  his  action  of  trespa.ss,  to  re- 
cover damages  for  the  tortious  entry  and  holding  of  the  prem- 
ises. True,  there  are  cases  when  the  owner  of  the  term  may  elect 
to  treat  one  who  trespasses  on  him  as  his  tenant,  after  the  term 
expires,  for  otherwise  he  would  be  remediless.  Such  was  the 
case  of  Catterlin  v.  Spinks,  in  16  Ala.  467.  So,  also,  in  ca.ses 
of  permissive  holding,  as  where  the  party  in  possession  hoUls 
under  a  verbal  contract  of  purchase,  which  he  repudiates.  The 
ease  of  Davidson  v.  Earnest,  in  7  Ala.  817,  furnishes  an  illustra- 
tion of  this  latter  class.  See,  also,  Rochester  v.  Pierce,  1  Camp. 
466,  and  Hull  v.  Vaughn,  6  Price  Exchq.  Rep.  157.  If,  however, 
the  bond  in  this  case  be  absolutely  void— a  mere  nullity— and 
the  party  a  mere  trespasser,  the  case  falls  under  neither  of  the 
qualifications  above  stated.  There  would  be  no  demise,  express 
or  implied,  and  no  permissive  holding.  To  entitle  the  plaintilT 
below  to  a  recovery,  it  is,  therefore,  necessary  to  afiirm  the  valid- 
ity of  the  bond  for  some  purpose,  as  amounting  at  least  to  a  per- 
mission  to  the  plaintiff  in  error  to  occupy. 


236  INFANCY. 

But  is  a  bond  for  title,  given  by  an  infant,  an  absolute  nullity  ? 
The  old  cases,  and  several  elementary  writers  who  follow  them, 
maintain  the  affirmative  of  the  proposition ;  but  we  think  it  clear, 
both  upon  principle  and  the  current  of  modern  cases,  that  it  is 
not. 

The  object  of  the  rule  which  enables  an  infant  to  repudiate  his 
contracts,  when  he  arrives  at  full  age,  is  to  furnish  him  a  shield 
or  protection  against  the  improvident  bargains  he  may  enter  into, 
resulting  from  presumed  incapacity,  by  reason  of  his  youth,  to 
contract.  It  may  often  happen  that  his  contract  may  prove  a 
very  beneficial  one  to  him,  and  he  may  desire,  when  of  age,  to 
affirm  it,  which  he  could  not  do  if  it  were  void. 

The  better  opinion,  as  maintained  by  the  modern  decisions, 
is  that  an  infant's  contracts  are  none  of  them  (with  perhaps  one 
exception)  absolutely  void  by  reason  of  non-age;  that  is  to  say, 
the  infant  m.a.y  ratify  them,  after  he  arrives  at  the  age  of  legal 
majority.  Parsons  on  Contracts,  224  and  notes;  1  Amer.  Lead- 
ing Cases,  103,  104.  The  rule,  as  recognized  by  the  charge,  that 
the  court,  or  (as  in  this  case)  the  jurj^,  must  determine  whether 
the  contract  was  beneficial  or  prejudicial  to  the  infant,  and  hold 
the  contract  voidable  or  void  according  to  the  result  of  such 
finding,  has  been  rejected  by  many  of  the  courts  in  modern  times, 
as  unsatisfactory  and  unsafe  in  its  application,  and  as  often  con- 
travening the  principle  upon  v/hich  it  was  founded,  namely,  the 
benefit  of  the  infant.  It  is  certainly  more  conducive  to  his  benefit 
to  afford  him  the  opportunity  of  affirming,  when  of  age,  a  con- 
tract which  he  may  determine  to  be  beneficial,  than  for  the  court 
or  jury  to  determine  this  question  for  him.  15  Wend.  631;  1  J. 
J.  Mar.  236 ;  Parsons  on  Con.,  note  e,  to  page  244. 

We  must  consider  Weaver  as  holding  possession  of  the  lot 
under  a  contract  for  its  purchase,  which  was  voidable,  and  as 
holding  by  permission  of  Jones,  the  plaintiff,  who  may,  therefore, 
treat  him  as  his  tenant,  and  maintain  this  action  of  indehtitatus 
assumpsit  for  use  and  occupation.     .     .     . 

Let  the  judgment  be  reversed,  and  the  cause  remanded.* 


*  "There  is  a  good  deal  of  confusion  in  the  cases  in  regard  to  the 
nature  of  the  contract  entered  into  by  an  infant.  Under  the  early 
English  and  American  cases,  it  was  said  that  the  contracts  of  infants 
were  of  three  kinds.  First,  those  clearly  for  his  benefit,  such  as  con- 
tracts made  for  necessaries,  which  were  said  to  be  binding  like  any 
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contract  made  by  two  persons  of  full  age.  Secondly,  those  which  w.-re 
clearly  against  the  interest  of  the  Infant;  these  were  Bald  to  be  %-old, 
and  there  was  a  third  or  intermediate  class  which  constituted  the  bulk 
of  all  contracts  made  by  infants,  which  might  or  ml^ht  not  be  to  bis 
advantage,  and  were  voidable;  that  is  to  say.  when  the  Infant  came  of 
age  he  might  either  affirm  or  disaffirm  these  contracts. 

"The  later  rule,  however,  and  the  rule  which  seems  suMiorled  by  the 
weight  of  authorities,  and  certainly  cne  much  more  sound  upon  the 
grounds  of  reason,  is  that  all  contracts  of  an  infant  are  voidable,  except, 
first,  the  implied  contract  for  necessaries,  which  is  binding,  and  sec- 
ondly,  the  warrant  of  attorney,  and  perhaps  some  other  powers  of  at- 
torney, of  an  infant,  which  is  void." — Hollixgswortii,  Law  of  Contracts, 
p.  18  (1896). 

"From  a  careful  examination  of  the  modern  decisions  and  text- 
writers,  we  are  satisfied  that  the  following  propositions  may  be  re- 
garded as  settled:  First,  that  an  infant's  contracts  for  necessaries 
are  as  valid  and  binding  upon  the  infant  as  the  contracts  of  an  adult, 
and  that  such  contracts  cannot  be  disaffirmed,  and  need  not  be  ratified 
before  they  can  be  enforced;  second,  the  contract  of  an  infant  appoint- 
ing an  agent  or  attorney  in  fact,  is  absolutely  void  and  Incapable  of 
ratification;  third,  any  contract  that  is  illegal,  by  reason  of  being 
against  a  statute  or  public  policy,  is  absolutely  void  and  incapable  of 
ratification;  fourth,  all  other  contracts  made  by  an  infant  are  voidable 
only,  and  may  be  affirmed  or  disaffirmed  by  the  infant  at  his  election 
when  he  arrives  at  his  legal  majority. 

"The  second  proposition  may  not  be  founded  in  solid  reason,  but  it 
is  so  held  by  all  the  authorities." — Buskirk,  J.,  in  Fctrow  v.  Wiseman, 
40  Ind.  148,  155. 


COURSOLLE  V.  WEYERHAUSEK. 
69  Minn.  32S,  332.     1897. 

Mitchell,  J.     .     .     . 

The  rule  is  that  the  act  to  be  ratified  must  bt"  voidable  merely, 
and  not  absolutely  void ;  and  the  question  remains— which  to  our 
minds  is  the  most  important  one  in  the  caso-whether  the  act  of 
a  minor  in  appointing  an  agent  or  attorney  is  wholly  void,  or 
merely  voidable.  Formerly  the  acts  and  contracts  of  infants 
were  held  either  void,  or  merely  voidable,  depending  ou  whether 
they  were  necessarily  prejudicial  to  their  interests,  or  were  or 
might  be  beneficial  to  them.  This  threw  upon  the  courts  the  bur- 
den of  deciding  in  each  particular  case  whether  the  act  m  .jucs- 
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tion  was  necessarily  prejudicial  to  the  infant.  Latterly  the 
courts  have  refused  to  take  this  responsibility,  on  the  ground 
that,  if  the  infant  wishes  to  determine  the  question  for  himself 
on  arriving  at  his  majority,  he  should  be  allowed  to  do  so,  and 
that  he  is  sufficiently  protected  by  his  right  of  avoidance.  Hence 
the  almost  universal  modern  doctrine  is  that  all  the  acts  and 
contracts  of  an  infant  are  merely  voidable.  Upon  this  rule  there 
seems  to  have  been  ingrafted  the  exception  that  the  act  of  an 
infant  in  appointing  an  agent  or  attorney,  and  consequently  all 
acts  and  contracts  of  the  agent  or  attorney  under  such  appoint- 
ment, are  absolutely  void.  This  exception  does  not  seem  to  be 
founded  on  any  sound  principle,  and  all  the  text-writers  and 
courts  who  have  discussed  the  subject  have,  so  far  as  we  can  dis- 
cover, conceded  such  to  be  the  fact.  On  principle,  we  think  the 
power  of  attorney  of  an  infant,  and  the  acts  and  contracts  made 
under  it,  should  stand  on  the  same  footing  as  any  other  act  or 
contract,  and  should  be  considered  voidable  in  the  same  manner 
as  his  personal  acts  and  contracts  are  considered  voidable.  If 
the  conveyance  of  land  by  an  infant  personally,  who  is  of  im- 
perfect capacity,  is  only  voidable,  as  is  the  law,  it  is  difficult  to 
see  why  his  conveyance  made  through  an  attorney  of  perfect 
capacity  should  be  held  absolutely  void.  It  is  a  noticeable  fact 
that  nearly  all  the  old  cases  cited  in  support  of  this  exception 
to  the  general  rule  are  cases  of  technical  warrants  of  attorney 
to  appear  in  court  and  confess  judgment.  In  these  cases  the 
courts  hold  that  they  would  always  set  aside  the  judgment  at  the 
instance  of  the  infant,  but  we  do  not  find  that  any  of  them  go 
as  far  as  to  hold  that  the  judgment  is  good  for  no  purpose  and 
at  no  time.  The  courts  have  from  time  to  time  made  so  many 
exceptions  to  the  exception  itself  that  there  seems  to  be  very 
little  left  of  it,  unless  it  be  in  cases  of  powers  of  attorney  re- 
quired to  be  under  seal,  and  warrants  of  attorney  to  appear  and 
confess  judgment  in  court.  See  Freeman's  note  to  Craig  v.  Van 
Bebber,  100  Mo.  584,  18  Am.  St.  Rep.  629  (s.  c,  13  S.  W.  906) ; 
Schouler,  Dom.  Rel.  §  406 ;  Ewell  's  Lead.  Cas.  44,  45,  and  note ; 
Bish.  Cont.  §  930;  Mete.  Cont.  (2d  Ed.)  48;  Whitney  v.  Dutch, 
14  Mass.  457-463;  Bool  v.  Mix,  17  Wend.  119-131.  Hence,  not- 
withstanding numerous  general  statements  in  the  books  to  the 
contrary,  we  feel  at  liberty  to  hold,  in  accordance  with  what  we 
deem  sound  principle,  that  the  power  of  attorney  from  plaintiff 
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to  Dorr,  and  the  deed  to  Bro™  under  that  pow.,-,  were  not  ab 
solutely  v„.d  because  of  plaintifl-s  infancy,  but  ,n  rely  voidable 
and  that  they  were  ratified  by  him  alter  attaining  his  majorUy 


Infant's  Contracts  for  Necessaries. 

NEW  HAMPSHIRE  MUT.  FIRE  IXS.  CO.  v.  NOTES. 

32  N.  H.  345.    1855. 

Assumpsit  on  the  premium  note  of  the  defendant  for  tho 
sum  of  forty  dollars,  made  December  7,  1847,  payable  to  the 
plaintiffs,  in  such  portions  and  at  such  times  as  their  directors 
might,  agreeably  to  the  act  of  incorporation,  require. 

The  plea  was  infancy;  to  which  the  plaintiffs  replied,  first,  tlmt 
the  defendant,  after  he  became  of  age,  ratified  and  confirmed  hi.s 
promise;  and,  secondly,  that  the  note  declared  on  was  given  for 
necessaries.  Issue  was  joined  upon  both,  and  the  case  submitted 
for  decision  upon  an  agreed  statement  of  facts. 

Fowij:r,  J.  .  .  .  The  remaining  question  we  have  care- 
fully considered.  For,  as  has  been  well  suggested  by  the  plain- 
tiff's counsel,  although  an  infant  might  not  be  liable  to  pay  for 
the  goods  constituting  his  stock  in  trade,  yet,  having  the  goods, 
and  being  so  engaged  in  trade,  it  would  manifestly  be  for  his 
interest,  and  would  seem  almost  necessary  for  the  security  of 
his  property,  that  it  should  be  insured  against  loss  or  damage  by 
fire.  But  it  is  evident  from  the  mor>t  cursory  examination,  that 
the  contract  being  advantageous  or  disadvantngeous  to  tlie  infant 
or  his  estate,  furnishes  no  reliable  test  on  the  point,  as  to  whetht-r 
or  not  the  subject  matter  of  such  contract  is  properly  inchuled 
within  the  term  necessaries.  Very  many  things  can  be  men- 
tioned, the  acquisition  of  which  must  undoubtedly  liave  been 
beneficial  to  the  infant  or  his  estate,  contracts  for  which  have 
been  repeatedly  and  uniformly  holden  voidable,  at  the  election  of 
the  infant. 

In  Phelps  V.  Worcester,  11  N.  H.  51,  it  was  holden  that  the 
services  and  expenses  of  counsel  in  carrying  on  a  suit  to  protect 
the  infant's  title  to  his  estate,  could  not  be  regarded  as  neces- 
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saries,  and  that  the  infant 's  liability  for  them  might  be  avoided, 
even  under  an  express  promise  to  pay  for  them.  Upham,  J.,  in 
pronouncing  the  opinion  of  the  court,  remarked — "The  inquiry 
has  been  made,  if  there  had  been  no  guardian,  and  the  infant 
were  without  aid,  whether  he  might  not  employ  others  to  protect 
his  rights  to  his  property,  and  be  legally  holden,  notwithstanding 
the  interposition  of  his  minority.  We  think  clearly  not.  Though 
such  services  may  promote  the  sound  interests  of  the  ward  [in- 
fant?] they  are  not  such  assistance  as  comes  within  the  term 
necessaries.  Lord  Coke  considers  the  necessaries  of  the  infant 
to  include  victuals,  clothing,  medical  aid,  and  good  teaching  or 
instruction,  whereby  he  may  profit  afterwards.  Coke  Lit.  172  a. 
Such  aid  concerns  the  person  and  not  the  estate,  and  we  know 
of  no  authority  which  goes  beyond  this. ' ' 

Now  if  the  services  and  expenses  of  counsel  in  protecting  the 
property  of  an  infant  are  not  necessaries,  on  what  principle  can 
it  be  contended  that  the  insurance  of  that  property  against  loss 
by  fire  can  be?  The  object  is  the  same  in  both  cases — the  protec- 
tion and  security  of  the  infant's  property;  and  instances  can 
readily  be  conceived  where  the  services  of  learned  and  experi- 
enced counsel  might  be  quite  as  valuable  and  important  as  any 
contract  of  insurance.  The  test  of  beneficiality,  then,  cannot 
be  relied  on  as  determining  whether  or  not  a  thing  is  to  be  reck- 
oned among  necessaries. 

But  it  seems  to  us  the  suggestion  in  the  case  last  cited,  that 
necessaries  concern  the  person  and  not  the  estate,  furnishes  the 
true  test  on  this  subject.  Although  there  may  be  isolated  cases 
where  a  contrary  doctrine  has  obtained,  we  apprehend  the  true 
rule  to  be,  that  those  things,  and  those  only,  are  properly  to  be 
deemed  necessaries,  which  pertain  to  the  becoming  and  suitable 
maintenance,  support,  clothing,  health,  education  and  appearance 
of  the  infant,  according  to  his  condition  and  rank  in  life,  the 
employment  or  pursuit  in  which  he  is  engaged,  and  the  circum- 
stances under  which  he  may  be  placed  as  to  profession  or  posi- 
tion. Coke  Lit.  172  a ;  Whittingham  v.  Hill,  Cro.  Jac.  494 ;  Ive 
V.  Chester,  Cro.  Jac.  560. 

If  this  be  so,  then  matters  which  pertain  only  to  the  preserva- 
tion, protection,  or  security  of  the  infant's  property,  are  ex- 
cluded from  the  list  of  necessaries,  however  beneficial.  "What- 
ever relates  to  his  property  is  the  legitimate  business  of  a  guar- 
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dian,  and  if  transacted  by  the  infant  may  be  avoided  at  his  elec- 
tion. 

Such  are  our  convictions  of  the  proper  limit  of  the  validity  of 
the  contracts  of  infants.  Any  other  limitation  would,  it  K.'fms 
to  US,  lead  to  an  almost  interminable  variety  of  deeision.s  on  thin 
subject,  and  tend  to  destroy  those  safeguards  which  the  wisdom 
of  the  law  has  established  to  protect  the  inexperience  and  cred- 
ulity of  youth  against  the  wiles  and  machinations  of  designing 
men.  We  are  satisfied  that  the  principle  of  the  adjudged  cases 
does  not  require,  nor  would  sound  policy  justify  our  holding, 
that  a  contract,  made  by  a  minor  for  the  protection  or  preserva- 
tion of  his  property  by  insurance  against  fire,  is  a  contract  for 
necessaries,  within  the  legal  acceptation  of  that  term,  however 
judicious  or  beneficial  such  contract  might  ordinarily  be 
regarded. 

Had  we  arrived  at  a  different  conclusion  on  the  last  point,  the 
question  might  have  arisen,  v^'hether  this  action  could  be  nuiin- 
tained  on  the  present  declaration,  the  only  count  in  the  writ,  so 
far  as  appears,  being  upon  the  note,  which  is  avoided  by  the  plea 
of  infancy,  the  same  not  having  been  ratified  by  the  defendant 
after  he  became  of  age.  The  result  to  which  we  have  come,  how- 
ever, renders  it  unnecessary  to  enter  upon  this  inquiry. 

According  to  the  provisions  of  the  agreed  case,  there  must  be 
judgment  for  the  defendant. 


JORDAN  V.  COFFIELD  AND  WIFE. 

70  N.  C.  110.     lS7'i. 

Settle,  J.  The  plaintiff,  who  is  a  merchant,  furnished  to  the 
feme  defendant  certain  articles,  just  previous  to  her  marriage, 
consisting  of  a  chamber  set  and  other  articles,  constituting  her 
bridal  outfit,  amounting  in  all  to  the  value  of  $104.25.  It  is  .-.ni- 
ceded  that  the  chamber  set  is  still  iu  the  possessi..n  ami  use  of  the 

defendants. 

To  the  plea  of  infancy,  the  plaintiff  replies.  neces.snn.N. 

The  evidence  in  regard  to  the  estate  and  degree  of  tlie  feme 
defendant  is  set  forth  in  the  record. 
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His  honor  charged  that  if  the  jury  believed  the  articles  fur- 
nished were  actually  necessary,  and  of  a  reasonable  price,  the 
plaintiff  was  entitled  to  recover.  The  record  simply  states  that 
the  defendant  excepted.    But  we  see  no  objection  to  this  charge. 

In  Smith  v.  Young,  2  Dev.  &  Bat.  26,  Daniel,  J.,  states  the 
rule  governing  such  cases  with  great  clearness.  He  says :  ' '  The 
question  whether  necessaries  or  not,  is  a  mixed  question  of  law 
and  fact,  and  as  such  should  be  submitted  by  the  judge  to  the 
jury,  together  with  his  directions  upon  the  law ;  whether  articles 
furnished  to  an  infant  are  of  the  classes  for  which  he  is  liable, 
is  matter  of  law ;  whether  they  are  actually  necessary  and  of  rea- 
sonable price,  is  matter  of  fact  for  the  jury." 

In  addition  to  the  authorities  cited  by  the  learned  judge  in 
support  of  this  proposition  we  would  add  the  recent  case  of 
Ryder  v.  Wombwell,  decided  in  the  Court  of  Exchequer,  and 
reported  in  Law  Reports  of  1868-9,  page  31. 

His  honor  is  to  be  understood  as  holding  the  articles  furnished 
to  be  of  the  class  for  which  the  defendant  would  be  liable,  and  it 
appears  from  the  record  that  there  was  evidence,  which  was  well 
left  to  the  jury,  and  from  which  they  might  have  properly  found 
that  the  articles  were  necessary  to  one  in  the  degree  and  condi- 
tion of  the  defendant,  and  that  they  were  of  reasonable  price. 
There  is  an  exception  to  the  general  rule,  that  an  infant  is  in- 
capable of  binding  himself  by  a  contract  made,  not  in  favor  of 
tradesmen,  but  for  the  benefit  of  the  infant  himself,  in  order 
that  he  may  obtain  necessaries  on  credit.  As  is  well  said  in 
Hyman  v.  Cain,  3  Jones,  111,  "infants  had  better  be  held  liable 
to  pay  for  necessary  food,  clothing,  etc.,  than  for  the  want  of 
credit,  to  be  left  to  starve." 

Nor  are  we  to  understand  by  the  word  necessaries  only  such 
articles  as  are  absolutely  necessary  to  support  life,  but  it  in- 
cludes also  such  articles  as  are  suitable  to  the  state,  station  and 
degree  in  life  of  the  person  to  whom  they  are  furnished.  Peters  v. 
Fleming,  6  M.  &  W.  46. 

Although  the  point  is  not  distinctly  made,  upon  the  record, 
yet  it  would  seem  that  the  defendant  relies  somewhat  upon  the 
idea  that  her  mother  was  bound  to  support  her,  notwitlistanding 
the  fact  that  she  had  some  estate  of  her  o^vn.  The  obligation  of 
the  mother  is  not  the  same  as  that  of  the  father  to  support  infant 
children,  and  the  weight  of  authority,  both  in  this  country  and 
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m  England,  is  against  the  liability  of  the  moth.-r  t..  this  burden 
except  under  peculiar  circumstances.  1  Parsons  on  Con  (5th 
ed.),  p.  308. 

Let  it  be  certified  that  there  is  no  error. 
Judgment  affirmed. 


Aroidance  of  Infant's  ContracU. 

TOWLE  V.  DRESSER. 
73  Me.  252.     1882. 


Barrows,  J.    Trover  for  a  horse.    The  following  facts  may  be 
regarded  as  established  by  the  testimony  here  reported. 

In  October,  1876,  being  then  minors  aged  respectively  eighteen 
and  sixteen  years,  the  plaintiffs  sold  and  delivered  at*their  own 
house  their  colt  to  the  defendants  residing  in  a  distant  county, 
receiving  therefor  two  promissory  notes  of  one  of  their  towns- 
men amounting  to  two  hundred  dollars,  payable  to  the  defeiul- 
ants  or  bearer,  and  indorsed  by  one  of  the  defendants.     The 
following  summer  one  of  the  notes  having  become  due  and  re- 
maining unpaid,  an  attorney  at  law,  employed  by  the  plaintifTs 
with  the  assent  of  their  father,  went  with  the  notes  which  he 
tendered  to  each  of  the  defendants  and  demanded  the  colt.    The 
defendants  refused  to  receive  the  notes  or  return  the  colt,  and 
thereupon  this  suit  was  instituted,  October  9,  1877,  their  father 
appearing  as  procliein  ami,  never  having  been  appointed  tlieir 
legal  guardian.     The  defendants  severally  pleaded  the  general 
issue,  with  brief  statements  asserting  that  the  sale  was  made  as 
above  to  one  of  them ;  that  it  was  never  legally  rescinded  nor  any 
tender  of  the  notes  made  to,  or  legal  demand  for  the  restoration 
of  the  colt  upon  either  of  them,  and  denying  the  refusal  to  return 
or  the  conversion.     The  notes  were  placed  upon  the  clerk's  fih^ 
for  the  use  of  the  defendants  and  their  attorney  notified  of  the 
fact.     A  non-suit  having  been  ordered,  the  question  is,  whether 
upon  the  above  facts  the  action  is  maintainable,  and  tliis  involves 
the  inquiry :    1.  Whether  minors  can  rescind  an  executed  sale  of 
their  personal  property  during  their  minority?    2.  AAniether  they 
can  notify  the  vendee  of  their  election  to  rescind,  offer  to  return 
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the  consideration  and  demand  a  restoration  of  their  property 
by  an  agent?  3.  Whether,  if  the  response  to  such  notification, 
offer  and  demand  is  a  simple  refusal  by  the  vendee  to  accept  the 
return  of  the  consideration  and  to  restore  the  property,  without 
objection  on  the  ground  of  want  of  authority  in  the  agent  to 
make  the  demand,  it  would  be  competent  for  the  jury  to  find  a 
waiver  on  the  part  of  the  vendee  of  any  possible  defect  in  the 
demand  on  that  score    and  a  conversion  by  him  accordingly^ 

I.  As  to  the  power  of  minors  to  rescind  an  executed  sale  of 
their  personal  property  during  minority  upon  returning  the 
consideration  received.  We  find  no  good  reason  either  upon  prin- 
ciple or  authority  to  deny  that  power.  It  is  the  legitimate  use 
of  the  shield  with  which  the  law  covers  their  supposed  want  of 
judgment  and  experience,  and  places  both  parties  in  statu  quo 
ante,  a  condition  of  things  of  which  it  would  seem  neither  ought 
to  complain.  By  reason  of  the  transitory  nature  of  personal 
property,  to  withhold  his  right  from  the  infant,  perhaps  for  a 
term  of  years,  until  he  became  of  age,  would,  in  many  cases,  be  to 
make  it  utterly  valueless.     . 

And  this  is  the  principle  upon  which  alone  the  numerous  class 
of  cases  proceed  in  which  the  minor  after  he  has  worked  for  a 
man  has  been  allowed  to  repudiate  his  contract  to  labor  for  a 
fixed  period  of  time  at  a  certain  rate  of  wages,  and  to  recover 
by  suit  through  the  intervention  of  a  next  friend  what  his  work 
was  fully  worth  without  regard  to  his  stipulations.  For  illustra- 
tion, see  Judkins  v.  Walker,  17  Maine,  38;  Derocher  v.  Conti- 
nental Mills,  58  Maine,  217;  Boynton  v.  Clay,  Id.  236;  Vehue  v. 
Pinkham,  60  Maine,  142. 

The  learned  judge  who  uttered  the  dictum  in  Boody  v.  Mc- 
Kenney,  23  ]\Iaine,  525,  would  never  have  recognized  it  as  an 
authority  or  decision  of  the  point.  It  was  purely  a  dictum,  put 
forth,  apparently  on  the  strength  of  the  case  in  7  Cowen,  179, 
in  a  discussion  of  the  decided  cases  for  the  purpose  of  seeing 
how  far  the  remarks  in  them  were  capable  of  being  harmonized. 
Sec  Ibid,  p.  523.  Defendants'  counsel  cannot  expect  us  to  give 
it  more  credit  than  he  would  have  us  give  to  Hardy  v.  Waters, 
38  Maine,  450,  against  which  he  so  stoutly  contends. 

II.  But  this  last-named  case  was,  we  think,  rightly  decided, 
and  it  stamps  as  inaccurate  and  unsound  all  dicta  or  decisions 
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(if  such  there  be),  which  hold  all  acts  doue  and  contracU  ex- 
ecuted by  an  infant  thiough  the  intervention  of  an  otfont  void, 
and,  on  the  contrary,  relegates  the  appoiulnient  of  a  "or 

certain  purposes  at  least),  by  them  to  the  class  of  v...  ;  n- 

tracts  to  be  disposed  of  by  the  rules  applicable  to  tliat  i-lasH.  And 
it  recognizes  the  cardinal  principle  that  in  rdaticn  t..  iill  void- 
able acts  and  contracts,  infancy  is  a  personal  priviU-i,'.-  which 
no  one  but  the  infant  or  his  legal  representative  in  culitlcd  to 
assert. 

The  exceptions  must  be  su.stained. 
Nonsuit  set  aside.    New  trial  granted. 

Appleton,  C.  J.,  Walton,  Daxfoutu,  \'uiGiN  and  Symoxdb, 
JJ.,  concurred.* 


*  "The  deed  of  an  infant  cannot  be  avoided  until  he  boconieH  of  uki-. 
though  he  may  enter  and  take  the  profits  in  the  meantime.  Hut  It  seoms 
that  a  sale  and  manual  delivery  of  chattels  by  an  infant  may  be  avoided 
while  under  age.  Bac.  Ab.  Infancy  and  Age,  1;  Com.  Dig.  Enfant,  c.  4, 
5,  9;  F.  N.  B.  192;  Roof  v.  Stafford,  7  Cowen,  179;  9  Id.  C26.  Some  of 
the  old  books  say  that  an  infant  may  avoid  his  deed  by  entry  l)efore  he 
comes  of  age;  but  that  is  not  the  doctrine  of  the  present  day.  He  may 
enter  while  within  age  and  take  the  profits  until  the  time  arrives  when 
he  has  a  legal  capacity  to  affirm  or  disaffirm  the  deed,  but  the  deed  is 
not  rendered  utterly  void  by  the  entry;  it  may  still  be  conflrmed  after 
he  arrives  at  full  age." — Bboxson,  J.,  in  Bool  v.  Mix,  17  Wend.  (N.  Y.) 
119,  132  (1837). 

"The  rule  holding  certain  contracts  of  an  infant  voldal)le  (among 
them  is  conveyance  of  real  estate),  and  giving  him  the  right  to  afllrm 
or  disaffirm  after  he  arrives  at  majority,  is  for  the  protection  of  minora, 
and  so  that  they  shall  not  be  prejudiced  by  acts  done  or  obligation* 
incurred  at  a  time  when  they  are  not  capable  of  determining  what  Is 
for  their  Interest  to  do.  For  this  purpose  of  protection  the  law  give* 
them  an  opportunity,  after  they  have  become  capable  of  judging  for 
themselves,  to  determine  whether  such  acts  or  obllgatloii.s  are  Ix-n^ 
ficial  or  prejudicial  to  them,  and  whether  they  will  abide  b.v  or  avoid 
them.  If  the  right  to  affirm  or  disaffirm  extends  beyond  an  :ul«'<ju.iti> 
opportunity  to  so  determine  and  to  act  on  the  result.  It  ceases  to  be 
a  measure  of  protection,  and  becomes,  in  the  language  of  the  court 
in  Wallace  v.  Lewis,  'a  dangerous  weapon  of  offence,  instead  of  a 
defence.'  For  we  cannot  assent  to  the  reason  given  In  Boody  y.  Mr- 
Kenney  (the  only  reason  given  by  any  of  the  cases  for  the  rule  thai 
long  acquiescence  Is  not  proof  of  ratification),  'that  by  his  silent  ac- 
quiescence he  occasions  no  injury  to  other  persons,  and  secures  no 
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benefits  or  new  rights  to  himself.  There  is  nothing  to  urge  him  as 
a  duty  to  others  to  act  speedily.'  The  existence  of  such  an  infirmity 
in  one's  title  as  the  right  of  another  at  his  pleasure  to  defeat  it,  is 
necessarily  prejudicial  to  it;  and  the  longer  it  may  continue,  the  more 
serious  the  injury.  Such  a  right  is  a  continual  menace  to  the  title. 
Holding  such  a  menace  over  the  title  is,  of  course,  an  injury  to  the 
owner  of  it;  one  possessing  such  a  right  is  bound,  in  justice  and  fair- 
ness towards  the  owner  of  the  title,  to  determine  without  delay 
whether  he  will  exercise  it.  The  right  of  a  minor  to  disaffirm  on 
coming  of  age,  like  the  right  to  disaffirm  in  any  other  case,  should 
be  exercised  with  some  regard  to  the  rights  of  others, — with  as  much 
regard  to  those  rights  as  is  fairly  consistent  with  due  protection  to 
the  interests  of  the  minor. 

In  every  other  case  of  a  right  to  disaffirm,  the  party  holding  it  is  re- 
quired, out  of  regard  to  the  rights  of  those  who  may  be  affected  by  its 
exercise,  to  act  upon  it  within  a  reasonable  time.  There  is  no  reason 
for  allowing  greater  latitude  where  the  right  exists  because  of  infancy 
at  the  time  of  making  the  contract.  A  reasonable  time  after  majority 
within  which  to  act  is  all  that  is  essential  to  the  infant's  protection. 
That  ten,  fifteen  or  twenty  years,  or  such  other  time  as  the  law  may 
give  for  bringing  an  action,  is  necessary  as  a  matter  of  protection  to 
him,  is  absurd.  The  only  effect  of  giving  more  than  a  reasonable  time 
is  to  enable  the  mature  man,  not  to  correct  what  he  did  amiss  in  his 
infancy,  but  to  speculate  on  the  events  of  the  future — a  consequence 
entirely  foreign  to  the  purpose  of  the  rule,  which  is  solely  protection 
to  the  infant.  Reason,  justice  to  others,  public  policy  (which  is  not 
subserved  by  cherishing  defective  titles),  and  convenience,  require  the 
right  of  disaffirmance  to  be  acted  upon  within  a  reasonable  time.  What 
is  a  reasonable  time  will  depend  on  the  circumstances  of  each  particu- 
lar case,  and  may  be  either  for  the  court  or  for  the  jury  to  determine. 
Where,  as  in  this  case,  there  is  mere  delay,  with  nothing  to  explain 
or  excuse  it.  or  show  its  necessity,  it  will  be  for  the  court.  Cochran 
V.  Toher,  14  Minn.  293  (385) ;  Derosia  v.  W.  &  St.  P.  R.  Co.,  18  Minn. 
119  (133).  Three  years  and  a  half,  the  delay  in  this  case"  (excluding 
the  period  of  plaintiff's  minority),  after  the  time  within  which  to  act 
had  commenced  to  run,  was  prima  facie  more  than  a  reasonable  time, 
and  prima  facie  the  conveyance  was  ratified."  GilfiUan,  C.  J.,  in  Good- 
now  V.  Empire  Lumber  Co.,  31  Minn.  468;  884. 
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What  AcU  Amount  to  Avoidance. 

CHAPLN  V.  SIIAFER  ET  AL. 

49  N.  Y.  407.    1372. 

The  action  was  brought  to  recover  possession  of  a  horse. 

Defendants  denied  plaintiff's  title  and  claimed  title  in  them- 
selves. 

Peckham,  J.  One  George  Chapin,  an  infant,  being  indebted 
to  the  defendants  for  the  balance  of  an  account  for  three  suits 
of  clothes,  one  for  himself  and  two  for  others,  gave  them  a  chat- 
tel mortgage  upon  a  horse,  to  be  void  in  case  he  paid  .^110  in 
ninety  days  from  the  20th  of  January,  1868.  On  the  same  day 
he  sold  the  horse  to  this  plaintiff  and  delivered  it  to  her.  lie 
refused  to  deliver  the  horse  on  the  mortgage  to  the  defendants. 
When  the  mortgage  was  due,  the  defendants  took  the  horse  from 
plaintiff's  possession,  and  she  brought  this  action  therefor.  In 
August  thereafter,  directly  after  George  Chapin  beeanie  of  age, 
he  ratified  the  bill  of  sale  to  plaintiff  by  writing  indorsed  thereon. 

Assuming  that  the  mortgage  is  voidable  only,  then  the  mort- 
gagor had  a  right  to  avoid  it  at  any  time  before  he  arrived  at 
age,  and  within  a  reasonable  time  thereafter.  In-  any  aet  which 
evinced  that  purpose  (Bool  v.  Mix,  17  Wend,  119;  Stafford  v. 
Roof,  supra;  State  v.  Plaisted,  43  N.  H.  413),  and  an  uncondi- 
tional sale  of  the  property  is  such  an  act. 

I  think  the  sale  to  this  plaintiff  on  the  same  day  the  mort- 
gage was  executed,  and  the  delivery  of  the  horse  to  her,  wjus 
such  a  sale. 

True,  the  terms  of  the  sale  were  all  the  vendor's  "right,  title 
and  interest,"  in  the  property,  but  afterwards  came  a  covenant 
"to  warrant  and  defend  the  sale  of  said  goods  and  ehatt.-ls, 
hereby  made  unto  the  said  Eliza,  against  all  and  every  pei-son 
whomsoever. ' ' 

The  bill  of  sale  embraced  many  other  chattels  of  the  vemlor, 
and  these  words  therein  were  obviously  intended  to  convey  tlie 
chattels  absolutely.  Taking  the  whole  instrument  togetlier.  it 
was  an  unconditional  sale  with  warranty.  Such  is  its  manif.>st 
purpose.    The  covenant  of  warranty  so  in  substance  speaks.    The 


248  INFANCY. 

cases  referred  to  by  the  appellants'  counsel  are  all  cases  of  real 
estate,  where  the  rules  of  construction  are  different.  In  sales  of 
personal  property,  warranty  of  title  is  always  implied;  not  so 
as  to  real  estate. 

The  mortgage  is  thus  absolutely  avoided. 

Again,  the  ratification  of  the  bill  of  sale  after  the  infant's 
arrival  at  age  was  for  a  like  purpose,  treating  it  as  a  ''bill  of 
sale  and  assignment"  of  the  property.  The  purpose  to  ratify 
this  and  to  rescind  the  other  is  plain;  no  particular  form  of 
words  was  necessary.  This  avoided  the  mortgage.  It  was  thus 
made  void.  The  defendants'  authority  for  taking  the  horse  was 
gone.  The  defence  was  thereby  struck  out.  I  incline  to  think 
this  operated  to  make  the  defendants  trespassers  from  the  begin- 
ning in  taking  the  horse.  Their  title  was  never  perfected.  Be- 
fore it  ripened,  it  was  extinguished  by  this  dissent. 

The  order  should  be  affirmed  and  judgment  absolute  for  plain- 
tiff. 

All  concur  except  Folger^  J.,  not  voting. 

Judgment  accordingly. 


General  Effect  of  Avoidance. 

IIOYT  V.  WILKINSON. 

57  Vt.  'iOi.    188.5. 


RowELL,  J.  An  infant  may  avoid  his  contracts  relating  to 
personal  property  while  under  age  and  immediately.  1  Am. 
Lead.  Cas.  258 ;  Price  v.  Furman,  27  Vt.  268 ;  Willis  v.  Twambly, 
13  ]\Tass.  204;  Stafford  v.  Eoof,  9  Cow.  626;  Bool  v.  Mix,  17 
Wend.  119,  132.  The  dictum  to  the  contrary  in  Farr  v.  Sumner, 
12  Vt.  31,  is  not  sound,  although  not  without  some  support  in  the 
authorities. 

But  what  was  the  effect  of  the  avoidance  and  tender  here  re- 
joined ?  It  was,  as  between  the  parties,  nothing  else  appearing,  in 
the  language  of  Chief  Justice  Shaw  in  Boyden  v.  Boy  den,  9  Met. 
519,  to  "annul  the  contract  on  both  sides  ah  initio,"  and  to  divest 
the  plaintiff  of  title  to  the  note,  and  re-invest  him  with  title  to 
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the  horse.  Willis  v.  Twarably,  supra;  Badger  v.  Pinm-y,  15  Miikm. 
359;  1  Am.  Lead.  Cas.  258,  259.  Willis  v.  Twainl.ly  is  exactly 
in  point.  There  the  pluintill,  a  niiuoi,  liad  a  uon-nc},'utiuljle  note 
payable  to  himself  which  he  exchanged  with  Cook  for  a  worthloiw 
watch.  The  next  day,  under  the  direction  of  his  father,  ho  dis- 
affirmed the  contract  by  tendering  back  the  watch  to  Cook  and 
demanding  the  note,  which  Cook  refused  to  deliver,  and  also  to 
take  the  watch.  Subsequently  the  maker  of  tlie  note,  on  being 
informed  of  the  transaction  and  receiving  a  di.scharge  from 
plaintiff's  father,  gave  a  new  note  in  lieu  of  the  old  one,  aft<T 
which  Cook  passed  the  old  note  to  B.,  assuring  him  it  would  bo 
paid,  and  B.  brought  suit  thereon  against  the  maker  in  the 
plaintiff's  name;  and  it  was  held  that  the  note  ceased  to  be  the 
property  of  Cook  from  the  time  the  plaintiff  disaffirmed  tho  con- 
tract, and  that  the  settlement  made  by  the  defendant  wlien  ho 
gave  the  new  note  discharged  him  from  liability  of  tlie  old  note. 
The  case  does  not  disclose  what  was  done  with  the  watch  after 
it  W'as  tendered  back,  and  no  point  was  made  of  that  by  oithor 
court  or  counsel. 

Price  V.  Furman  is  also  much  in  point.  There  the  minor  ten- 
dered back  the  horse  and  demanded  the  property  he  had  given 
in  exchange  for  it,  and  on  defendant's  refusal  to  receive  the 
horse  or  to  re-deliver  the  property,  the  minor  turned  the  horse 
loose  into  the  highway  and  left  it;  but  the  court  laid  no  stros.s 
on  that  fact,  but  said  that  when  the  contract  was  rest-inded  it 
could  not  be  enforced,  and  that,  on  general  principles,  the  minor 
could  recover,  as  there  had  been  an  offer  to  rrturn  tlu'  horse, 
which  was  in  his  possession  and  under  his  control. 

This  is  very  analogous  to  the  tender  of  specific  articles  in 
payment  of  a  note  or  other  contract,  where  a  tender  of  the  arti- 
cles according  to  the  contract  vests  the  property  in  the  promisee 
and  discharges  the  debt ;  and  the  promisor  is  not  bound  to  keep 
the  property,  nor  to  plead  uncore  prist.    Barney  v.  Bliss,  1  D. 

Chip  399 

We  find  no  error  in  the  judgment  below ;  but  at  the  phunt.tT  s 
request,  the  same  is  reversed  pro  forma,  and  the  eause  remanded, 
with  leave  to  plaintiff  to  replead  on  the  usual  terms. 
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VEHUE  V.  PINKHAM. 

60  Me.  142.     1871. 

Assumpsit  to  recover  for  labor  from  Oct.  10,  1867,  to  July  25, 
1868,  $124.91. 

Plaintiff,  being  still  a  minor,  repudiated  his  contract,  and 
claimed  to  recover  on  a  quantum  meruit  the  balance  stated  as  the 
reasonable  compensation  for  his  services. 

It  appeared  that  while  the  plaintiff  was  in  the  employment  of 
the  defendant,  and  during  the  latter 's  absence,  the  plaintiff,  for 
his  own  gratification,  harnessed  the  defendant's  partially  broken 
colt  to  the  defendant's  wagon ;  that  the  bit  broke,  the  colt  became 
unmanageable,  and,  running,  threw  the  wagon  against  the  barn 
and  broke  the  wagon  and  harness. 

Barrows,  J.  The  jury  were  explicitly  instructed  that  the 
minor  was  not  bound  by  his  contract,  and  was  entitled  to  recover 
the  value  of  his  services,  deducting  what  he  had  received  from 
the  defendant;  and  "that  if  the  colt  was  harnessed  with  the 
consent  of  the  defendant,  the  plaintiff  would  not  be  liable  to 
have  the  damage  deducted  from  his  wages;  but  if  the  plaintiff 
harnessed  the  colt  contrary  to  the  defendant's  orders,  the  jury 
might  deduct  the  amount  of  the  injury  so  done  from  the  value  of 
his  services  to  the  defendant." 

The  phraseology  of  this  last  instruction  was  faulty;  but  we 
do  not  perceive  that  the  plaintiff  could  have  been  wronged 
thereby.  It  was  what  his  services  were  reasonably  worth  under 
all  the  circumstances  of  the  case  that  he  was  entitled  to  recover. 
If  by  his  negligence  or  disobedience  of  orders  he  broke  his  em- 
ployer's tools  or  damaged  his  property,  his  services  were  mani- 
festly worth  just  so  much  less.  The  proper  instruction  would 
have  been  that  the  jury  might  consider  such  circumstances  in 
estimating  the  value  of  his  services. 

Practically,  however,  the  effect  of  the  instruction  given  was 
precisely  the  same.  The  plaintiff  was  not  injured  by  the  failure 
of  the  presiding  judge  to  use  language  that  was  technically 
correct. 

Exceptions  overruled. 

Appleton,  C.  J. ;  Cutting,  Walton,  Danforth  and  Tapley, 
JJ.,  concurred. 


Thompson  v.  lay.  261 

EcsentiaU  of  Ratification. 

THOMPSON  V.  LAY. 

4  Pick.   (Mass.)   48.     1826. 

Assumpsit  on  the  promise  of  the  wife  before  marriage.  The 
defendants  pleaded  the  infancy  of  the  wife.  The  plaintills  re- 
plied a  ratification  after  she  came  of  age  and  before  her  mar- 
riage. 

The  plaintiff,  to  prove  a  ratification,  produced  evidence  that 
the  wife,  after  she  was  of  age  and  before  her  marriage,  acknowl- 
edged she  owed  the  money  on  the  note,  and  said  that  she  had  not 
the  means  of  paying  it  then,  but  that  she  would  pay  it  as  soon  as 
she  had  the  means,  or  as  soon  as  she  should  be  able. 

On  this  evidence  the  defendants  agreed  to  be  defaulted;  but  if 
it  was  insufficient  to  maintain  the  action,  the  default  was  to  be 
taken  off,  and  the  plaintiffs  were  to  become  nonsuit. 

Parker,  C.  J.,  delivered  the  opinion  of  the  court.  The  authori- 
ties cited,  especially  the  cases  of  Whitney  v.  Dutch  [14  Mass. 
460],  and  Ford  v.  Phillips  [1  Pick.  203],  explicitly  lay  down 
the  principle  that  the  promise  of  an  infant  cannot  be  revived  so 
as  to  sustain  an  action,  unless  there  be  an  express  confirmation 
or  ratification  after  he  becomes  of  age. 

Such  a  ratification  may  be  proved  in  divers  ways ;  but  it  can- 
not be  inferred  from  a  mere  acknowledgment  of  debt,  as  in  the 
cases  on  the  statute  of  limitations.  A  promise  to  pay  is  evidence 
of  a  ratification ;  so  is  a  direct  confirmation,  though  not  in  words 
amounting  to  a  direct  promise;  as,  if  the  party  should  say,  after 
coming  of  age,  I  do  ratify  and  confirm,  or  do  agree  to  pay.  tlie 
debt. 

But  a  ratification  may  be  absolute  or  conditional.  If  it  bo 
the  latter,  the  terms  of  the  condition  must  have  happened,  or  been 
complied  with,  before  an  action  can  be  sustained.  I  ratify  and 
confirm  my  promise,  provided  I  receive  a  certain  legacy,  or,  if  I 
succeed  to  a  certain  estate,  or,  if  I  recover  a  certain  sum  of 
money,  or,  if  I  draw  a  prize  in  a  certain  lottery,  would  make  a 
conditional  promise  or  ratification,  sufficient  to  make  the  defend- 
ant liable  on  a  contract  made  when  a  minor,  wlien  the  i.^\\n\{s 
happen,  but  not  before.     So  an  engagement  or  promise  to  pay 
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when  able  is  a  conditional  promise,  and  the  plaintiff  to  avail  him- 
self of  it,  must  give  in  evidence  the  ability  of  the  defendant. 
It  would  not  be  necessary  to  show  any  ability  to  pay  without 
inconvenience,  but  evidence  that  there  is  property  from  which 
the  debt  might  be  paid,  or  an  income  from  some  source  which 
would  enable  the  party  to  pay,  would  be  sufficient. 

The  cases  cited  by  the  plaintiff's  counsel  are  bottomed  upon 
this  principle.  That  of  Martin  v.  Mayo  [10  Mass.  (Rand's  ed.) 
141]  is  thought  to  be  of  a  different  description,  but  we  under- 
stand the  court  to  have  there  explicitly  admitted  the  principle, 
but  to  have  decided  that  the  words  appended  to  the  promise  did 
not  constitute  a  condition,  but  merely  postponed  the  time  of 
payment.  If  there  was  any  error,  which,  however,  we  do  not  per- 
ceive, it  was  not  in  the  principle  adopted,  but  in  the  construction 
of  the  words  of  the  promise. 

Plaintiff's  nonsuit.* 

* '  This  case  brings  before  the  court,  for  the  first  time,  the  ques- 
tion whether  it  is  necessary  to  the  ratification  of  an  infant's 
promise,  after  he  is  of  full  age,  that  he  should  know,  when  he 
makes  the  new  promise,  that  he  is  not  legally  liable  on  the  other. 
It  is  said  in  numerous  books  that  such  knowledge  is  necessary 
to  such  ratification.  But  we  are  all  of  opinion  that  it  is  not 
necessary,  either  on  principle  or  authority. 

"It  is  a  long-established  legal  principle,  that  he  who  makes  a 
contract  freely  and  fairly  cannot  be  excused  from  performing  it 
by  reason  of  his  ignorance  of  the  law  when  he  made  it.  2  Kent's 
Com.  (6th  ed.)  491,  note;  1  Story  on  Eq.  see.  111. "— Metcalf, 
J.,  in  Morse  v.  Wheeler,  4  Allen,  570.    (1862.) 


*"A  ratification  of  an  infant's  contract  sliould  be  something  more 
than  a  mere  admission  to  a  stranger  that  such  a  contract  existed ;  there 
should  be  a  promise  to  a  party  in  interest  or  his  agent,  or  at  least  an 
explicit  admission  of  an  existing  liability  from  which  a  promise  may  be 
implied."    Goodsell  v.  Myers,  3  Wend.  479. 
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HUCHTING  V.  EXGEL. 
17  'Wis.  230.     1863. 

Huchting  brought  an  action  before  a  justice  of  the  pearo 
against  Moritz  Engel,  for  breaking  and  entering  the  plaintiff's 
premises,  and  breaking  down  and  destroying  his  shniblxTv  and 
flowers  therein  standing  and  growing.  The  plaintilY  proved  the 
alleged  trespass  and  damages ;  and  on  the  part  of  the  defence  it 
was  shown  that  the  defendant,  at  the  time  of  the  trespass,  w;i.s 
but  little  more  than  six  years  old.  A  motion  to  dismiss  the  action 
on  the  ground  that  the  defendant  was  "of  such  tender  years 
that  a  suit  at  law  could  not  be  maintained  against  him,"  was 
overruled. 

The  justice  rendered  judgment  against  the  defendant  for 
$3.00  damages,  with  costs.  The  Circuit  Court,  on  appeal,  re- 
versed the  judgment ;  and  the  plaintiff  sued  out  his  writ  of  error. 

Dixon,  C.  J.  "Infants  are  liable  in  actions  arising  ex  delicto, 
whether  founded  on  positive  wrongs,  as  trespass  or  assault,  or 
constructive  torts  or  frauds."  2  Kent's  Com.  241. 

"Where  the  minor  has  committed  a  tort  with  force,  he  is  liable 
at  any  age;  for  in  case  of  civil  injuries  with  force,  the  intention 
is  not  regarded;  for  in  such  a  case  a  lunatic  is  as  liable  to  com- 
pensate in  damages  as  a  man  in  his  right  mind."  Reeve's  Dom. 
Rel.  258. 

"The  privilege  of  infancy  is  purely  protective,  and  infants 
are  liable  to  actions  for  wrong  done  by  them ;  as  to  an  action  for 
slander,  an  action  of  trover  for  property  embezzled,  or  an  aeti.ni 
grounded  on  fraud  committed."  Macpherson  on  Infants,  481 
(41  Law  Lib.  305). 

"Infants  are  liable  for  torts  and  injuries  of  a  private  nature; 
as  disseizins,  trespass,  slander,  assault,  etc."  Bingham  on  In- 
fancy, 110.  ,, 

"All  the  cases  agree  that  trespass  lies  against  an  infant.  Hart- 
field  V.  Roper,  21  "Wend.  620. 

This  is  the  language  of  a  few  of  the  many  writers  and  courts 
who  have  spoken  upon  the  subject.  All  agree,  and  all  are  suiv 
ported  by  the  authorities,  with  no  single  adjudged  case  to  the  con- 
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trary.  Jennings  v.  Rundall,  8  Term.  335;  Sikes  v.  Jolmson,  16 
Mass.  389 ;  Homer  v.  Thwing,  3  Pick.  492 ;  Campbell  v.  Stakes,  2 
Wend.  137;  Bullock  v.  Babcock,  3  Wend.  391;  Neal  v.  Gillett,  23 
Conn.  437 ;  Humphrey  v.  Douglass,  10  Vt.  71.  In  the  latter  case 
the  minor  was  held  answerable  for  a  trespass  committed  by  him, 
although  he  acted  by  command  of  his  father. 

The  authorities  cited  by  the  counsel  for  the  defendant  in 
error  have  no  bearing  upon  the  question.  They  relate  to  the 
criminal  responsibility  of  infants;  to  the  question  of  negligence 
on  their  part,  as  whether  it  can  be  imputed  to  them  so  as  to 
defeat  actions  brought  by  them  to  recover  damages  for  personal 
injuries  sustained  in  part  in  consequence  of  the  negligence  or 
unskilfulness  of  others ;  and  to  the  liability  of  parents  and  guar- 
dians for  wrongs  committed  by  infants  under  their  charge,  by 
reason  of  the  neglect  or  want  of  proper  care  of  such  parents  or 
guardians.  The  case  at  bar  is  none  of  these.  The  defendant 
is  not  prosecuted  criminally,  the  action  is  not  by  him  to  recover 
damages  for  personal  injury  occasioned  by  the  joint  negligence  of 
himself  or  his  parents,  and  another;  nor  is  the  liability  of  the 
parents  involved.  The  suit  is  brought  to  recover  damages  for 
a  trespass  committed  by  him ;  not  vindictive  or  punitory  damages, 
but  compensation ;  and  for  that  he  is  clearly  liable.  If  damages 
by  way  of  punislunent  were  demanded,  undoubtedly  his  extreme 
youth  and  consequent  want  of  discretion  would  be  a  good  answer. 

Judgment  of  the  circuit  reversed,  and  that  of  the  justice  of 
the  peace  affirmed.* 


*  A  boy  twelve  years  old  was  held  responsible  for  battery  in  Vosburg 
V.  Putney,  80  Wis.  523;  a  boy  thirteen  years  old  was  held  responsible  for 
negligence  in  Neal  v.  Gillett,  23  Conn.  437.  Rice  v.  Boyer,  108  Ind. 
472  (1886). 

"Infants  are  in  many  cases  liable  for  torts  committed  by  them,  but 
they  are  not  liable  where  the  wrong  is  connected  with  a  contract,  and 
the  result  of  the  judgment  is  to  indirectly  enforce  the  contract.  Judge 
Cooley  says:  'If  the  wrong  grows  out  of  contract  relations,  and  the 
real  injury  consists  in  the  non-performance  of  the  contract  into  which 
the  party  wronged  has  entered  with  an  Infant,  the  law  will  not  permit 
the  former  to  enforce  the  contract  indirectly  by  counting  on  the  in- 
fant's neglect  to  perform  it.  or  omission  of  duty  under  it  as  a  tort.' 
Cooley  Torts,  106.    In  another  place  the  same  author  says:     'So,  if  an 
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infant  effects  a  sale  by  means  of  deception  and  fraud,  his  Infancy  pro- 
tects him.'  Cooley  Torts,  107.  Addison,  following  the  EngHHh  cawcii, 
says:  An  infant  is  not  liable  'if  the  cause  of  action  Is  grounded  on 
matter  of  contract  with  the  Infant,  and  constitutes  a  breach  of  con- 
tract as  well  as  a  tort.'  Addison,  "^orts.  sec.  1314." — Eluott,  C.  J., 
in  Rice  v.  Boyd,  108  Ind.  472.     (1886.) 


PART  V.    MASTER  AND  SERVANT. 

CHAPTER  I.* 

FORMATION  OF  THE  RELATION— VOLUNTEERS. 

BARTHOLOMEW  v.  JACKSON. 
20  Johns.  28.     1828. 

In  error,  on  certiorari  to  a  Justice's  Court.  Jackson  sued 
Bartholomew  before  a  Justice,  for  work  and  labor,  etc.  B. 
pleaded  non  assumpsit.  It  appeared  in  evidence,  that  Jackson 
owned  a  wheat  stubble-field,  in  which  B.  had  a  stack  of  wheat, 
which  he  had  promised  to  remove  in  due  season  for  preparing  the 
ground  for  a  fall  crop.  The  time  for  its  removal  having  arrived, 
J.  sent  a  message  to  B.,  which  in  his  absence,  was  delivered  to 
his  family,  requesting  the  immediate  removal  of  the  stack  of 
wheat,  as  he  wished,  on  the  next  day,  to  burn  the  stubble  on  the 
field.  The  sons  of  B.  answered,  that  they  would  remove  the  stack 
at  10  o'clock  the  next  morning.  J.  waited  until  that  hour,  and 
then  set  fire  to  the  stubble,  in  a  remote  part  of  the  field.  The 
fire  spreading  rapidly,  and  threatening  to  burn  the  stack  of 
wheat,  and  J.,  finding  that  B.  and  his  sons  neglected  to  remove 
the  stack,  set  to  work  and  removed  it  himself,  so  as  to  secure  it 
for  B. ;  and  he  claimed  to  recover  damages  for  the  work  and 
labor  for  its  removal.  The  jury  gave  a  verdict  for  the  plaintiff 
for  50  cents  on  which  the  Justice  gave  judgment,  with  costs. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  I  should  be  very 
glad  to  affirm  this  judgment;  for  though  the  plaintiff  was  not 
legally  entitled  to  sue  for  damages,  yet  to  bring  a  certiorari  on 
such  a  judgment  was  most  unworthy.  The  plaintiff  performed 
the  service  without  the  privity  or  request  of  the  defendant ;  and 
there  was,  in  fact,  no  promise,  express  or  implied.  If  a  man 
humanely  bestows  his  labor,  and  even  risks  his  life,  in  voluntarily 
aiding  to  preserve  his  neighbor's  house  from  destruction  by  fire, 

*  See,  in  this  connection,  sees.  389-401,  Vol.  3,  Cyclopedia  of  Law, 
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the  law  considers  the  service  rendered  as  gratuitous  and  it 
therefore,  forms  no  ground  of  action.  The  judKment'mu.st  C 
reversed. 

Judgment  reversed. 


Formation  of  the  Relation— Independent  Contractor— Tests  of  the  Relation 
of  Master  and  Servant 

BENNETT  v.  TRUEBODY. 
66  Cal.  509.     1885. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  and  from  an  order  refusing  a  new 
trial. 

Action  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  through  the  negligence  of  the  defendant.  The  further 
facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Sharpstein,  J.  In  Milligan  v.  Wedge,  12  Adol.  &  E.  737,  the 
distinction  between  the  liability  of  the  master  of  a  mere  servant 
and  that  of  one  who  contracts  with  another,  who  is  carrying  on 
an  open,  distinct,  and  independent  calling  or  employment,  for 
the  production  of  results,  is  clearly  defined.  In  that  case  a 
butcher,  who  was  the  ovmer  of  a  bullock,  employed  a  drover  to 
drive  the  animal  from  one  specified  place  to  another.  Instead 
of  driving  it,  the  drover,  employed  a  boy  to  drive  it.  Through 
his  carelessness  in  driving  it  a  person  was  injured  and  he  brought 
an  action  against  the  owner  of  the  animal,  to  recover  damage.s 
for  the  injury  occasioned  by  the  careless  driving  of  the  boy. 
The  court  held  that  the  owner  was  not  liable.  Denman,  C.  J., 
said:  "Here  it  does  not  appear  that  the  defendant  attended  the 
drover  of  his  servant;  and  the  mischief  was  done  in  the  course, 
not  of  the  butcher's  business,  but  of  the  drover's." 

Coleridge,  J.,  said:  "I  make  no  distinction  between  the 
licensed  drover  and  the  boy;  suppose  the  drover  to  have  com- 
mitted the  injury  himself.  The  thing  done  is  the  driving.  The 
owner  makes  a  contract  with  the  drover  that  he  shall  drive  the 
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beast,  and  leaves  it  under  his  charge;  and  then  the  drover  does 
the  act.  The  relation  of  master  and  servant,  therefore,  does 
not  exist  between  them. ' ' 

Williams,  J.,  said:  ''When  the  person  who  does  the  injury- 
exercises  an  independent  employment,  the  party  employing  him 
is  clearly  not  liable." 

The  distinction  laid  down  in  that  case  has  since  been  generally 
recognized  by  the  courts  of  this  country,  as  the  following  cases 
show: 

The  distinction  laid  down  in  that  case  has  since  been  generally 
recognized  by  the  courts  of  this  country,  DeForrest  v.  Wright,  2 
Mich.  370;  Wood  v.  Cobb,  13  Allen,  58;  Kellogg  v.  Payne,  21 
Iowa,  575 ;  King  v.  New  York  Cent.  &  H.  R.  R.  Co.,  66  N.  Y. 
186 ;  McCarthy  v.  Second  Parish  of  Portland,  71  Me.  318 ;  Har- 
rison V.  Collins,  86  Pa.  St.  156 ;  Linton  v.  Smith,  8  Gray,  147. 
As  formulated  in  DeForrest  v.  Wright,  supra,  the  rule  is  "that 
where  the  person  employed  is  in  the  exercise  of  an  independent 
and  distinct  employment,  and  not  under  the  immediate  control  or 
supervision  of  the  employer,  the  latter  is  not  responsible  for  the 
negligence  or  misdoings  of  the  former."  Here  the  person  em- 
ployed to  repair  the  water-pipe  exercised  an  independent  and 
distinct  employment.  He  was  an  employer  of  men,  to  work 
under  his  direction  and  control.  He  directed  two  of  those  men 
to  go  and  repair  the  pipe.  They  went,  and  while  on  the  premises 
opened  a  trap-door  which  they  neglected  to  guard,  and  the 
plaintiff  fell  through  it,  and  was  severely  injured.  The  de- 
fendant was  the  o^vner  of  the  premises,  which,  at  the  time  were 
occupied  by  a  tenant  for  a  restaurant. 

The  transaction  out  of  which  it  is  claimed  the  defendant's 
liability  arises  is,  that  he  requested  the  plumber  to  repair  the 
water-pipe,  and  left  him  to  proceed  in  his  own  way  to  accom- 
plish that  result.  It  is  urged  that  the  plumber  was  not  an  inde- 
pendent contractor,  and  was  subject  to  the  control  of  the  de- 
fendant. It  nowhere  appears  that  it  was  contemplated  the 
defendant  should  superintend  the  work,  or  that  he  possessed  the 
requisite  skill  to  do  it ;  nor  does  it  appear  that  he  knew  whether 
the  plumber  would  do  the  work  himself,  or  send  his  servants,  as 
he  in  fact  did,  to  do  it.  The  plumber  was  left  to  produce  the 
desired  result  in  his  own  way.  If  that  did  not  constitute  him 
an  independent  contractor,  we  do  not  know  what  could.     There 
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was  no  stipulation  as  to  the  amonut  to  be  paid  for  the  work; 
but  that  is  an  immaterial  circumstance  in  this  case. 

Unless  we  have  mistaken  the  rule  applicable  to  thi.s  caso,  it  is 
quite  clear  that  the  court  did  not  err  in  kWIw^  the  instructions 
which  it  gave,  or  in  refusing  to  give  those  which  it  refused  to  tive. 
Judgment  and  order  affirmed. 

Myrick,  J.,  and  McKinstry,  J.,  concurred. 


HEXAIVIER  v.  WEBB. 

101  N.  Y.  377.     1886. 


Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  January  14,  1884,  which  affirmed 
a  judgment  in  favor  of  defendant,  entrsred  upon  an  order  dis- 
missing the  complaint  on  trial. 

The  action  was  brought  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

It  appeared  that  some  work  was  being  done  upon  the  cornices 
of  defendant's  hotel,  in  the  city  of  New  York,  by  men  in  the 
employ  of  one  Burford,  who  carried  on  "the  roofing  and  cornice 
business."  A  ladder  was  suspended  from  the  roof,  upon  which 
were  two  planks  fastened  to  the  ladder  by  ropes;  this  furni.shed 
a  scaffold  for  the  workmen,  which  was  shifted  from  place  to 
place  as  the  work  progressed.  The  wind  was  blowing  hard  and 
cut  the  ropes  by  striking  the  scaffold  against  the  building.  As 
they  were  moving  the  scaffold  a  gust  of  wind  raised  the  planks 
and  they  fell  to  the  ground;  one  of  them  struck  upon  the  side- 
walk, bounded  and  hit  the  plaintiff,  injuring  her  seriously.  Mr. 
Burford  was  called  as  a  witness  for  plaintiff.  lie  testified  tliat 
he  sent  the  man  to  do  the  work  at  the  request  of  the  defomlant ; 
that  the  latter  spoke  to  him  two  or  three  times  about  doing 
something  to  keep  the  pigeons  away  from  the  eaves,  as  they  were 
becoming  a  nuisance  and  were  injuring  the  building.  The  wit- 
ness then  testified,  "Finally,  he  told  me  he  was  going  in  the 
country,  something  must  be  done;  I  told  him  to  make  himself 
easy,  I  would  do  the  best  I  could  for  it,  and  it  was  a  very  diffi- 
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cnlt  place  to  get  at,  but  I  would  do  the  best  I  could  for  him, 
do  something."    This  was  all  the  contract.    The  witness  sent  in 
a  bill  after  the  work  was  finished,  charging  by  the  day  for  his 
workmen,  and  for  the  materials  used. 
Further  facts  are  stated  in  the  opinion. 

Miller,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  alleged  to  have  been  sustained  by  means  of  the  negli- 
gence of  defendant's  agents  and  servants  in  making  repairs  and 
improvements  upon  the  hotel  of  the  defendant,  situate  in  the 
city  of  New  York.  The  alleged  negligence  consisted  in  fixing 
and  securing  the  staging  used  in  performing  the  work,  and  the 
proof  showed  that  the  ladder  used  as  scaffold  was  suspended 
from  the  roof  over  the  eaves  of  the  hotel,  and  that  upon  it  was 
placed  planks  which  were  used  as  a  platform  upon  which  the 
workmen  employed  stood  to  do  the  work.  This  scaffold  was 
moved  from  time  to  time  around  the  bay  windows  from  place  to 
place.  A  heavy  wind  was  blowing,  and  while  shifting  the  ladder, 
a  gust  came,  and  the  working  of  the  wind  and  the  grating  against 
the  cornice  and  wall  cut  the  rope  which  held  the  planks  on  the 
ladder,  and  the  wind  turned  the  planks  up  so  that  they  fell,  and 
one  of  them  in  falling  to  the  sidewalk  bounded  and  struck  the 
plaintiff.  One  Burford,  who  was  engaged  in  the  roofing  and 
cornice  business,  was  employed  by  the  defendant  to  do  the  work, 
which  was  intended  to  obviate  a  difficulty  caused  by  pigeons 
making  their  nests  under  the  eaves  of  the  roof  of  the  hotel. 

At  the  close  of  the  testimony,  a  motion  was  made  to  dismiss 
the  complaint  upon  the  ground,  among  others,  that  if  there  was 
proof  of  negligence,  it  was  not  the  negligence  of  the  defendant 
or  his  agents  or  servants,  but  of  an  independent  contractor,  and 
the  plaintiff's  counsel  then  asked  to  go  to  the  jury  upon  several 
grounds,  which  were  stated  and  refused.  The  motion  to  dismiss 
the  complaint  was  granted,  and  the  defendant's  counsel  excepted 
to  the  decision  of  the  court. 

The  employment  of  Burford  was  of  a  general  character,  and 
the  contract  between  him  and  the  defendant  was  not  restricted  as 
to  time  or  amount,  or  the  specific  services  which  were  to  be  ren- 
dered. The  accident  occurred  while  Burford  and  his  men  were 
engaged  in  the  performance  of  this  work,  and  this  action  was 
sought  to  be  maintained  upon  the  ground  that  the  worlanen  em- 
ployed, including  Burford,  were  the  servants  of  the  defendant, 
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and  that  the  defendant  as  owner  of  the  real  estate  was  responsihi.. 
to  third  persons  for  the  carelessness,  iio^MigcruM-  or  want  of  skill 
in  those  who  were  carrying  on  or  conductiii-  the  business,  and 
this  whether  the  persons  employed  were  working  for  wages  or  on 
contract.  We  think  that  the  principle  lai.l  down  has  no  appli.-a- 
tion  to  the  facts  presented  in  the  case  at  bar.  As  a  general  rule, 
where  a  person  is  employed  to  perform  a  certain  kind  of  work', 
in  the  nature  of  repairs  or  improvements  to  a  building  by  the 
owner  thereof,  which  recpiires  the  exercise  of  skill  and  juilgnient 
as  a  mechanic,  the  execution  of  which  is  left  entirely  to  his  dis- 
cretion, with  no  restriction  as  to  its  exercise,  and  no  limitation 
as  to  the  authority  conferred  in  respect  to  the  same,  and  no  pro- 
vision is  especially  made  as  to  the  time  in  which  the  work  is 
to  be  done,  or  as  to  the  payment  for  the  services  rendered,  and 
the  compensation  is  dependent  upon  the  value  thereof,  sueh 
person  does  not  occupy  the  relation  of  a  servant  under  the 
control  of  the  master,  but  he  is  an  independent  contractor,  and 
the  owner  is  not  liable  for  his  acts  or  the  acts  of  his  workmen, 
who  are  negligent  and  the  cause  of  injury  to  another.     .     .     . 

In  the  case  considered,  we  think  that  by  the  contract  between 
the  defendant  and  Burford,  the  relation  of  master  and  servant 
was  not  created.  Burford  was  a  mechanic  engaged  in  a  partic- 
ular kind  of  business  which  qualified  him  for  the  pei-formanee 
of  the  work  which  he  was  employed  to  do.  By  the  arrangement 
with  the  defendant  he  was  an  independent  contractor  engaged  to 
perform  the  work  in  question.  He  was  employed  to  accomplish 
a  particular  object  by  obviating  the  difficulty  which  he  sought 
to  remove.  The  mode  and  manner  in  which  it  was  to  be  done  and 
the  means  to  be  employed  in  the  accomplishment  were  left  en- 
tirely to  his  skill  and  judgment.  Everything  connected  with  the 
work  was  wholly  under  his  direction  and  control.  No  right  was 
reserved  to  the  defendant  to  interfere  with  Burford  or  the  eon- 
duct  of  the  work.  It  was  the  result  which  was  to  be  attainted  that 
was  provided  for  by  the  contract  without  any  particular  m<'thod 
or  means  by  which  it  was  to  be  accomplished.  So  long  as  the  eon- 
tractor  did  the  work  the  defendant  had  no  right  to  interfere  witli 
his  way  of  doing  it.  The  fact  that  no  price  was  fixed,  and  no 
specifications  made  as  to  the  work  to  be  done  did  not  render 
the  contract  one  of  mere  hire  and  service,  or  create  the  relation 
of  master  and  servant  between  the  parties.    It  cannot,  we  thmk, 
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be  said  that  Burford  did  not  agree  to  do  the  work  required  of 
him,  and  that  no  contract  was  made  after  the  subject-matter 
and  the  difficulties  attending  the  work  had  been  considered  and 
talked  about.  Burford  said  he  would  try  and  do  something,  and 
the  defendant  replied  he  didn't  care  how  he  did  it.  The  con- 
versation had  amount  in  law  to  an  agreement  that  Burford 
would  perform  all  the  work  that  was  required  of  him  according 
to  his  own  judgment  as  to  what  was  necessary  to  be  done  to 
accomplish  the  object  intended.  He  was  an  independent  con- 
tractor, and  the  men  employed  by  him  were  his  servants  and 
had  nothing  to  do  with  the  defendant.  Burford  was  not  the 
agent  or  the  defendant  in  any  sense  in  purchasing  the  material 
or  in  hiring  the  men  to  do  the  work.  That  the  work  was  charged 
for  by  him  by  the  day  could  make  no  difference,  and  did  not  alter 
the  position  which  Burford  occupied  in  reference  to  the  de- 
fendant as  an  independent  contractor.  It  did  not  give  the  de- 
fendant control  over  the  job,  or  authority  to  hire  or  discharge 
the  men,  or  render  him  in  any  way  liable  to  them  instead  of 
Burford.  It  is  very  evident  that  the  men  employed  were  the 
servants  of  Burford,  and  therefore,  the  defendant  cannot  be 
made  responsible  for  their  negligence.  The  test  to  determine 
whether  one  who  renders  service  to  another  does  so  as  a  con- 
tractor or  not  is  to  ascertain  whether  he  renders  the  service  in 
the  course  of  an  independent  occupation,  representing  the  will  of 
his  employer  only  as  to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  (Shearm.  &  Redf.  on  Neg. 
§  76.)  In  Blake  v.  Ferris  (5  N.  Y.  48,  58),  within  the  rule  last 
stated  it  is  held  that  when  a  man  is  employed  in  doing  a  job  or 
piece  of  work  with  his  own  means,  and  his  own  men,  and  em- 
ploys others  to  help  him,  or  to  execute  the  work  for  him,  and  un- 
der his  control,  he  is  the  superior  who  is  responsible  for  their 
conduct,  no  matter  for  whom  he  is  doing  the  work.  To  attempt 
to  make  the  primary  principal  or  employer  responsible  in  such 
cases  would  be  an  attempt  to  push  the  doctrine  of  respondeat 
superior  beyond  the  reason,  on  which  it  is  founded.  Upon  these 
authorities  there  would  seem  to  be  no  question  as  to  the  character 
of  Burford 's  employment. 

After  a  careful  consideration  of  the  questions  presented,  it 
follows  that  no  error  was  committed  by  the  judge  in  dismissing 


CITY  OF  CINCINNATI  v.  STONE. 


263 


the  complaint,  or  in  his  refusal  to  allow  the  ease  to  go  to  th.- 
jury,  nor  did  he  err  upon  the  trial  in  striking  out  the  t.-stimony 
given  as  to  the  declaration  of  one  of  the  witnesses  sworn  upon 
xne  Lrial. 


The  judgment  should  be  afBrmed. 
All  concur. 


Judgment  affirmed. 


CITY  OF  CINCINNATI  v.  STONE  ET  AL. 

5  Ohio  St.  38.     1855. 

Error.     Reserved  in  the  district  court  of  Hamilton  county. 

Bartley,  J.  The  City  of  Cincinnati  having  given  a  contract 
to  a  person  to  regrade  and  repave  a  street,  providing  in  the 
contract  for  "the  work  to  be  done  under  the  direction  of  the  city 
civil  engineer,  or  agent  appointed  by  the  city  council  for  the 
same,  who  shall  have  entire  control  over  the  manner  of  doing  and 
shaping  all  or  any  part  of  the  same,  and  whose  directions  must 
be  strictly  obeyed,"  etc.,  the  contractor  carelessly  and  improperly 
left  piles  of  stones  and  materials  for  the  work  at  a  place  near 
or  about  the  gutter  of  a  street,  where  a  nuisance  was  likely  to 
be  created,  whereby  at  the  time  of  a  rain,  the  water  being  ob- 
structed, flowed  back  and  over  the  pavement,  on  the  premises 
and  building  of  the  defendants  in  error,  doing  the  damage  com- 
plained of. 

The  liability  of  one  person  for  damages  arising  from  the  neg- 
ligence or  misfeasance  of  another,  on  the  principle  of  respondeat 
superior,  is  confined  in  its  application  to  the  relation  of  master 
and  servant,  or  principal  and  agent,  and  does  not  extend  to  cases 
of  independent  contracts  not  creating  the  relation  of  principal 
and  agent,  and  where  the  employer  does  not  retain  the  control 
over  the  mode  and  manner  of  the  performance  of  the  work  und.T 
the  contract. 

But  where  the  employer  retains  the  control  and  direction  over 
the  mode  and  manner  of  doing  the  work,  and  an  injury  results 
from  the  negligence  or  misconduct  of  the  contractor  or  his  sei-v- 
ants  or  agent,  the  employer  is  placed  under  a  liability  equal  and 
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similar  to  that  which  exists  in  the  ordinary  case  of  principal  and 
agent. 

In  addition  to  the  fact,  in  this  case,  that  the  city  of  Cincinnati 
retained  the  entire  control  and  direction  over  the  work,  under 
the  contract,  it  was  a  public  duty  enjoined  on  the  city  to  remove 
all  nuisances  from  the  streets  of  the  city,  and  to  make  no  con- 
tracts for  the  improvements  of  the  streets  by  which  any  nuisance 
would  be  created  on  the  premises  of  the  adjacent  proprietors; 
the  city  was,  therefore,  clearly  liable  for  the  injury  sustained 
by  the  negligence  of  the  contractor,  or  of  any  of  his  subordinates 
in  the  performance  of  the  work. 

Judgmejit  affirmed. 


The  Contract  of  Hiring — By  the  Year. 

DEAN  V.  WOODWARD. 
52  Eun.  421.     1889. 

Appeal  by  the  defendants  from  a  judgment  of  the  Supreme 
Court,  entered,  upon  the  report  of  a  referee,  in  the  office  of  the 
clerk  of  the  county  of  Rensselaer  on  the  4th  day  of  September, 
1888,  in  favor  of  the  plaintiff  for  $464.65. 

[When  a  broker  engaged  in  procuring  sales  of  merchandise, 
enters  upon  such  employment,  without  any  definite  term  thereof 
being  fixed,  and  continues  such  service  through  a  series  of  years 
upon  substantially  the  same  terms  of  compensation  as  are  first 
agreed  upon,  the  parties,  at  the  end  of  each  year,  settling  their 
accounts  in  regard  to  such  services,  and  the  employer  paying  at 
such  time  the  compensation  found  to  be  due  therefor,  and  at 
the  beginning  of  each  year  furnishing  samples  of  the  merchandise 
to  be  sold,  and  the  broker  procuring  purchasers  thereof,  a  de- 
cision of  the  trial  court  that  the  original  contract  of  hiring  was 
for  one  year,  and  was  thereafter  renewed  from  year  to  year  upon 
the  same  terms  by  mutual  consent,  will  not  be  disturbed  on  ap- 
peal. 

Under  such  circumstances  there  exists  no  right  on  the  part 
of  the  employer,  should  the  trial  court  hold  that  there  was  an 
employment  from  year  to  year,  to  terminate  the  same  by  notice 
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in  the  middle  of  the  season  of  such  employment,  th.  Ham- 
only  be  terminated  at  the  end  of  the  year.  J 

Ingalls,  J.     ...     It  seems  to  be  established,  bv  th.-  de- 
cisions of  the  courts  of  this  State,  that  when,  by  th.:  contract 
of  hiring,  the  time  is  expressly  stated  to  be  for  one  year    that 
a  holding  over  will  be  regarded  in  law  as  hiring  for  another 
year,  and  so  on  from  year  to  year;  and  in  such  ca.se  the  em- 
ployment can  only  be  determined  by  a  proper  notic  to  take 
effect  at  the  end  of  the  current  year.    In  Wallace  v.  Devlin  (36 
Hun.  275) ;  Vail  v.  Jersey  L.  F.  Manufacturing  Company  (32 
Barb.  564)  Allen,  J.,  says:  "A  continuance  in  th.'  employment 
with  the  consent  of  the  defendants,  after  the  expiration  of  the 
current  year,  was  equivalent  to  a  new  hiring  upon  the  same 
terms."    Extracting  from  the  foregoing  decisions  the  legal  doc- 
trine applicable  to  this  case,  we  conclude  that  it  may  be  safely 
and  properly  held  that,  regarding  the  nature  of  the  service  the 
plaintiff  undertook  to  render,  and  the  terms  of  his  emijloymcnt, 
and  the  fact  that  such  service  was  continued  through  a  series  of 
years  upon  substantially  the  same  terms,  and  that  at  the  end  of 
each  year  the  parties  settled  their  accounts  in  regard  t<>  such 
hiring  and  service,  and  pajTnent  was  made  to  the  plaintiff  of  any 
balance  which  was  then  due  him,  and  that  the  plaintiff  was  fur- 
nished  samples   of   cotton   and   allowed   each  year   to   resume 
the  work;  and  particularly  that,  on  the  1st  of  September,  1886, 
the  plaintiff  visited  the  defendants,  and  an  interview  occurred  be- 
tween them  at  the  defendant's  place  of  business  in  regard  to  the 
continuance  of  the  plaintiff  in  the  defendants'  service,  and  that 
the  plaintiff  was  again  provided  with  samples  of  cotton  by  tlie 
defendants  and  allowed  to  enter  upon  the  same  service,  we  con- 
clude that  it  became,  at  least,  a  question  of  fact  for  the  referee 
to  determine  whether  the  parties  did  not  understanti  and  intend 
that  the  original  contract  for  hiring  was  for  one  year,  and  tluit 
thereafter  the  same  was  renewed  from  year  to  year  upon  the  .sjime 
terms  by  mutual  consent;  and  especially  whether  what  occurred 
between  them  on  the  1st  of  September,  1886,  did  not  amount  to 
a  recognition  of  such  a  relation,  and  to  a  renewal  of  the  con- 
tract of  hiring  and  service  upon  the  same  terms  for  another  year 
ending  on  the  1st  of  September,  1887. 
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Righi  of  Master  to  Discharge  Servant  Before  Expiration  of  Term.) 

DIERINGER  v.  MEYER. 
42   Wis.  311.     1877. 

Appeal  from  the  Circuit  Court  for  Fond  du  Lac  County. 

During  the  year  1875,  plaintiff  was  employed  by  defendant 
to  superintend  the  lumber  yard  of  the  latter  at  New  Cassel 
in  Fond  du  Lac  County.  At  that  year  defendant  also  carried 
on  the  business  of  purchasing  wood  and  shipping  it  to  the  city 
of  Fond  du  Lac,  to  be  there  sold.  Plaintiff  also  had  charge  of 
this  branch  of  the  defendant's  business  at  New  Cassel.  In  June, 
1875,  defendant  discharged  plaintiff  from  his  service,  and  paid 
him  to  the  time  of  such  discharge.  Plaintiff  claims  that  he  was 
so  employed  by  the  year,  that  is,  for  the  whole  of  the  year  1875, 
and  this  action  was  brought  to  recover  his  wages  at  the  stipulated 
rate  from  time  he  was  discharged  until  he  obtained  other  em- 
ployment. Defendant  denies  that  the  hiring  was  for  one  year, 
or  for  any  specified  time,  and  alleged  that  he  had  good  cause 
for  discharging  the  defendant. 

The  testimony  tends  to  show  that  while  so  in  defendant's 
service,  plaintiff  carried  on  the  wood  business  on  his  own  ac- 
count, purchasing  wood  at  New  Cassel  and  selling  it  in  the  Fond 
du  Lac  market. 

The  only  instruction  to  the  jury  which  it  is  necessary  to  state 
is  the  following :  ' '  The  plaintiff  had  a  right  to  be  interested  in 
any  kind  of  business,  but  his  interest  in  such  business  must  not 
in  any  way  interfere  with  his  time  and  attention  to  the  business 
of  his  employer."  The  plaintiff  recovered  in  the  action,  and 
defendant  appealed. 

Lyon,  J.  It  is  well  settled  that  if  a  servant,  without  the  con- 
sent of  his  master,  engage  in  any  employment  or  business  for 
himself  or  another,  which  may  tend  to  injure  his  master's  trade 
or  business,  he  may  lawfully  be  discharged  before  the  expiration 
of  the  agreed  term  of  service.  This  is  so  because  it  is  the  duty 
of  the  servant,  not  only  to  give  his  time  and  attention  to  his 
master's  business,  but,  by  all  lawful  means  at  his  command,  to 
protect  and  advance  his  master's  interests.    But  when  the  ser- 
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vant  engages  in  a  business  which  brings  him  in  direct  comiK'ti- 
tion  with  his  master,  the  tendency  is  to  iiijun-  or  (•n<lant.'rT,  not 
to  protect  and  promote,  the  interests  of  the  latter.  It  wuj*  Kai.l 
by  Lord  Ellenborough,  in  a  discussion  of  this  Kuhject  in  Thomp- 
son V.  Havelock,  1  Campb.  527,  that  "no  man  shall  !«•  alluwrd 
to  have  an  interest  against  his  duty."  Manifestly,  when  a  st-r- 
vant  becomes  engaged  in  a  business  which  necessarily  renders 
him  a  competitor  and  rival  of  his  master,  no  matter  how  much 
or  how  little  time  and  attention  he  devotes  to  it,  lu'  has  an  inti-rwit 
against  his  duty.  It  would  be  monstroas  to  hold  that  the  master 
is  bound  to  retain  the  servant  in  his  employment  aftt-r  he  has 
thus  voluntarily  put  himself  in  an  attitiidr  liustil.-  to  his  mas- 
ter's  interests. 

The  fact  may  be,  in  certain  cases,  that,  nolwillistandini:,  the 
servant  has  engaged  in  a  rival  business,  still  he  has  given  his 
whole  time  and  attention  to  the  business  of  his  master.  An 
attempt  was  made  to  show  that  this  is  such  a  case.  But  the  exist- 
ence of  that  fact  will  not  take  a  case  out  of  the  rule  above 
stated,  for  the  reason  that  the  servant  would  yet  have  an  interest 
against  his  duty.     .     .     . 

If  the  plaintiff  became  engaged  in  a  business  whii-h  neces- 
sarily made  him  a  competitor  of  his  employer  in  the  purchaiw? 
of  wood  at  New  Cassel,  or  in  selling  the  same  at  Fond  du  Lac, 
such  business  had  a  direct  tendency  to  raise  the  price  at  the 
former  place  and  depress  it  at  the  latter,  as  well  as  to  decrease 
the  defendant's  business;  and  hence  its  tendency  was  hostile  to 
the  defendant's  interests.  And  it  was  equally  hostile,  even  tliounh 
the  plaintiff  conducted  it  entirely  by  agents,  and  gave  his  whole 
time  and  attention  to  the  business  of  the  defendant. 

The  learned  circuit  judge  charged  the  jury,  in  effect,  that  it 
was  no  valid  cause  for  discharging  the  plaintiff  before  the  ex- 
piration of  the  term  for  which  he  was  employed,  that  he  engaged 
in  such  rival  and  hostile  business,  if  he  gave  the  whole  time  ami 
attention  to  the  business  of  the  defendant.  Within  the  rules  of 
law  above  stated,  this  instruction  was  erroneous,  and  the  verdirt 
may  have  been  predicated  upon  the  instruction  and  controlled  by 
it.     Plence  the  error  is  material,  and  fatal  to  the  jmlgmenL 

As  to  whether  the  contract  of  hiring  was  or  was  not  for  a 
specified  term  of  service,  we  express  no  opinion  upon  the  evi- 
dence; but  we  have  decided  the  case  on  the  theory  that  there 
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was  a  hiring  for  a  year,  that  being  most  favorable  to  the  plaintiff. 
By  the  Cowrf.— Judgment  reversed,  and  cause  remanded  for  a 
new  trial. 


Remedies  of  Servant  for  Wrongful  Discharge. 

COLBURN  V.  WOODWORTH. 
31  Barb.  381.     1860. 

Action  brought  to  recover  wages,  under  a  contract  to  work  for 
the  plaintiff  for  three  years,  from  August  1st,  1857,  payable 
quarterly,  and  damages  for  a  breach  of  the  contract,  by  the 
defendant,  in  discharging  the  plaintiff  from  his  employment  on 
the  26th  of  December,  1857,  v/ithout  cause.  The  defendant 
pleaded  and  proved  that  in  January,  1858,  after  the  plaintiff 
was  discharged,  he  commenced  an  action  in  the  court  against  the 
defendant,  and  in  his  complaint  claimed  one  quarter's  wages 
and  damages  for  the  wrongful  discharge  on  the  26th  of  Decem- 
ber, set  forth  in  the  present  complaint.  That  issue  was  joined, 
and  the  cause  referred,  and  the  referee  reported  in  favor  of  the 
plaintiff,  for  one  quarter's  wages  (less  the  value  of  his  lost  time 
and  payments  made  to  him),  and  "that  the  second  quarter  of 
the  contract  not  having  expired  when  the  suit  was  commenced, 
he  is  not  entitled  to  recover  for  the  payment  of  that  in  this 
action."  The  plaintiff  had  judgment  on  the  report.  The  court, 
on  the  trial  in  this  case,  rejected  evidence  offered  to  show  that 
the  plaintiff  had  been  ready  to  perform,  and  had  been  out  of 
emplojTnent  since  the  discharge,  and  granted  a  motion  for  a  non- 
suit, on  the  ground  that  the  former  action  was  a  bar  to  the  pres- 
ent claim.  The  plaintiff's  counsel  excepted,  and  the  court  or- 
dered that  the  exceptions  be  heard  at  the  general  term. 

By  the  Court,  Johnson,  J.  The  only  question  here  presented 
is,  whether  the  former  action,  brought  by  the  plaintiff,  to  recover 
damages,  against  the  defendant  for  a  breach  of  the  same  con- 
tract, is  a  bar  to  this  action.  The  plaintiff,  in  the  former  action, 
counted  upon  a  breach  of  the  contract  by  the  defendant  in  dis- 
charging him  from  further  work  and  labor,  under  the  contract. 
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and  refusing  to  allow  him  to  work  any  Um^or  under  tho  same 
and  claimed  damages  by  reason  of  such  hvnu-h,  and  for  loss' 
of  employment  and  inability  to  obtain  other  ..nw.l..v,n.-nt  ,m 
terms  as  favorable  as  he  had  secured  by  the  agreeni.-t.t." 

The  plaintiff  in  this  action  av.-rs  th.-  same  i.l.'nti<-al  l.r.a-h 
and  the  right  of  action  is  predicated  cnti.vlv  upon  it.    It  i.s  true 
that  in  addition  to  his  other  damages,  he  now  claims  for  ysHta^ 
according  to  the  contract,  for  the  three  (piartei-s  of  the  year 
ending  on  the  1st  of  August,  1858.    But  this  is  not  for  service 
rendered  under  that  agreement,  but  the  claim  for  compensjitjon 
is  founded  upon  the  alleged  offer  and  readiness  of  th.-  pI.-.iotifT 
to  work  according  to  the  agreement,  and  the  defendant's  n'fu.s^d 
to  allow  him  to  do  so.     This,  however,  makes  no  difference  in 
the  nature  of  the  action.     It  is  still  founded  upon  the  bn-a.-h 
of  the  contract  by  the  defendant,  and  not  upon  its  perfonnanee 
by  the  plaintiff.     It  is  entirely  clear  that  tli.-  two  eau.s«'s  of 
action  are  identical,  however,  the  measure  of  damages  claiin.-d 
may  be  varied.    On  the  former  trial  the  referee,  as  it  appears, 
found  as  matter  of  fact  that  the  defendant  had  wrongfully  put 
an  end  to  the  contract  as  alleged  in  the  complaint,  without  any 
fault  on  the  part  of  the  plaintiff",  but  held  nevertheless,  as  mat- 
ter of  law,  that  the  plaintiff  was  not  entitled  to  damages,  for 
such  breach,  but  must  wait  until  anothet-  payment  btH-ame  du«' 
by  the  terms  of  the  agreement,  before  he  could  maintain  an 
action  for  such  cause.    In  this  the  referee  was  clearly  mistaken. 
A  party  discharged  under  such  circumstances  has  thrtv  n-nio- 
dies,  either  of  which  he  may  pursue  at  his  election.     First,  he 
may  bring  a  special  action  to  recover  the  damages  arising  from 
such  breach;  and  this  remedy  he  may  pursue  the  moment  the 
contract   is  broken.     Secondly,  he  may   treat   the  contract    aa 
rescinded,  and  immediately  sue  on  the  quantum  tmndt  for  the 
work  actually  performed.     Or,  thinJhj,  h«>  may  wait  until  the 
termination  of  the  period  for  which  he  was  hired,  and  claim  jw 
damages  the  wages  agreed  to  be  paid  by  the  contract.     (S«?  2 
Smith's  Lead.  Cases,  p.  27,  notes  to  Cutter  v.  Powell.)     It  i« 
manifest,  however,  that  a  party  under  such  circumstances  could 
not  pursue  all  these  remedies,  in  separate  actions.     An  action 
upon  one,  and  judgment  upon  it,  would  operate  as  n  bar  to  nny 
further  action.     This  necessarily  results  from  tlie  d(X'trine  that 
a  party  cannot  split  up  a  demand,  and  maintain  several  actiona 
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for  the  same  cause.     (Fish  v.  Folley,  6  Hill.  54;  Bendemagle 
V.  Cooke,  19  Wend.  207.) 

There  can  be  no  doubt  that  the  cause  of  action  here  alleged 
is  in  its  nature  indivisible.  All  the  damages  which  the  plaintiff 
could  under  any  circumstances  recover,  were  such  as  flowed 
directly  and  necessarily  from  the  breach,  which  is  the  sole  cause 
of  action.  The  contract  is  not  in  the  nature  of  a  continuing 
covenant,  like  a  covenant  running  with  land.  It  is  idle  to  sup- 
pose that  when  such  a  contract  has  been  once  put  an  end  to,  by 
one  party,  entirely,  though  without  sufficient  cause,  and  the  other 
party  has  brought  his  action  for  the  damages  occasioned  by  such 
breach,  and  had  the  judgment  of  the  court  upon  his  claim,  the 
contract  still  remains  in  force,  so  as  to  entitle  such  other 
party  to  a  compensation  provided  for  in  case  of  its  performance. 
When  the  action  is  brought  to  recover  damages,  for  a  breach  of 
that  character,  it  is  necessarily  an  election  on  the  part  of  the 
parties  prosecuting  it,  to  consider  the  contract  at  an  end,  so  far 
at  least  as  performance  on  his  part  is  concerned.  The  action 
operates  as  a  rescission  by  him  as  to  further  performance.  If  the 
party  thus  situated  brings  this  action  before  the  entire  measure 
of  damages  has  been  filled,  or  before  the  damages  have  all  become 
known,  so  as  to  be  susceptible  of  proof,  it  is  his  folly,  or  mis- 
fortune. He  cannot  sever  them,  and  recover  part  in  one  action, 
and  the  residue  when  discovered,  in  another.  But  the  question 
as  to  what  damages  the  plaintiff  ought  to  recover  as  his  compen- 
sation, does  not  arise  here.  That  question  necessarily  arose  in 
the  other  action,  and  should  have  been  there  determined.  That 
action  being  a  bar,  the  nonsuit  was  properly  granted. 

New  trial  denied. 
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The  Master's  Duty  to  His  ServanU-Uability  for  Negligence. 

LYTTLE  V.  RAILWAY  CO. 

84  Mich.  289.     1890. 

1.  A  yard-master  who  has  full  charge  of  the  yard  of  a  rail- 
road company,  and  hires  and  discharges  the  men  emph^yed 
therein,  and  assigns  them  to  their  labor,  is  the  agent  or  vice- 
principal  of  the  company  in  this  respect,  as  well  as  in  furnishing 
proper,  suitable,  and  safe  appliances  and  places  for  their  labor; 
and  notice  to  him  of  defects  in  the  appliances  so  furnished  is 
notice  to  the  company,  which  is  chargeable  with  his  negligence, 
and  responsible  for  his  promise  to  remedy  such  defects,  and  to  see 
that  an  incompetent  fireman  shall  not  handle  an  engine  while 
switching  is  being  done,  upon  which  promise  the  switchman  cora- 
plainmg  of  such  defects  and  incompetency  has  a  right  to  rely  for 
a  reasonable  time,  and  to  a  reasonable  extent.  Mining  Co.  v.  Kitts, 
42  Mich.  34;  Ryan  v.  Bagaley,  50  Id.  179;  Rodman  v.  Railroad 
Co.,  35  Id.  62 ;  59  Id.  395 ;  Slater  v.  Chapman,  67  Id.  523 ;  Luke 
V.  Mining  Co.,  71  Id.  364;  Van  Dusem  v.  Letellier,  78  Id.  492; 
Harrison  v.  Railroad  Co.,  79  Id.  409;  Brown  v.  Gilchrist,  80 
Id.  56. 

2.  The  rule  that  a  servant  in  entering  a  service  accepts  the 
ordinary  hazards  and  dangers  of  his  occupation,  and  that  if, 
with  knowledge  of  defects  in  the  machinery,  and  appliances  fur- 
nished by  the  employer,  or  of  the  unusual  dangers  of  the  occu- 
pation, he  continues  in  the  employment,  he  will  be  regarded  {ls 
assuming  the  dangers  and  cannot  recover  for  injuries  arising 
therefrom,  does  not  apply  to  a  case  where  the  employer  (a 
railroad  company)  is  notified  by  a  switchman  of  the  incompe- 
tency of  a  fireman  who  had  been  permitted  to  operate  an  engine 
in  switching  cars  and  who  refuses  to  work  if  the  fireman  is 
allowed  to  continue  so  to  do,  and  who,  in  reliance  upon  the 
promise  of  the  company  that  he  shall  not,  continues  his  work,  and 
is  injured  while  the  fireman  is  running  the  engine  withoiit  liis 
knowledge,  the  immediate  cause  of  such  injury  being  the  negli- 
gence of  the  fireman. 

Negligence  case.  Defendant  brings  error.  Aflfii-med.  The 
facts  are  stated  in  the  opinion. 
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Morse,  J.  On  June  19th,  1886,  the  plaintiff  was  in  the  em- 
ploy of  the  defendant  as  a  switchman  in  the  yards  at  Muskegon. 
He  had  been  in  such  employment  since  February  of  the  same 
year,  and  had  an  experience  of  about  three  years  before  that  time 
as  a  switchman  for  the  company.  While  on  the  foot  board  at  the 
rear  end  of  a  tank  to  a  locomotive,  the  engine  running  back- 
wards, he  was  injured  in  attempting  to  uncouple  cars.  He 
brought  suit  against  the  defendant  in  the  Kent  Circuit  Court, 
and  recovered  a  verdict  of  $4,000. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved  that 
the  court  direct  a  verdict  in  its  favor,  on  the  ground  of  a  con- 
tributory negligence  of  the  plaintiff,  and  also  for  the  reason  that 
the  evidence  did  not  tend  to  show  any  negligence  in  the  defen- 
dant, as  alleged  in  plaintiff's  declaration.  The  declaration  was 
in  four  counts,  and  charged  negligence  on  the  part  of  the  de- 
fendant in  the  following  particulars : 

1.  In  not  providing  a  hand  rail  across  the  rear  end  of  the 
tender  of  said  locomotive,  after  complaint  was  made,  and  the 
promise  by  defendant  that  it  would  be  provided. 

2.  In  not  providing  the  tender  of  said  locomotive  with  the 
proper  foot  board  at  the  rear  end  thereof,  in  a  reasonable  state 
of  repair,  after  notice  to  defendant  of  its  defective  condition, 
and  a  promise  that  same  would  be  repaired. 

3.  In  allowing  an  unskilful  and  incompetent  person  to  run 
and  operate  the  said  engine,  after  complaint  was  made  to  de- 
fendant, and  the  promise  on  the  part  of  defendant  to  plaintiff, 
that,  if  he  would  continue  in  its  employ,  said  unskilful  and  in- 
competent person  should  not  run  the  engine  any  more. 

4.  And  the  fourth  count  of  said  declaration  is  a  combination 
of  all  the  above  alleged  acts  of  negligence. 

The  motion  was  overruled  and  the  defendant  thereupon  sub- 
mitted testimony  in  its  defence. 

"The  defendant  company  were  bound  to  furnish  for  these 
employes  and  for  the  transaction  of  its  business,  reasonably  safe 
and  proper  rolling  stock  and  locomotives,  and  reasonably  safe 
appliances  thereto,  and  a  competent  engineer  and  fireman.  All 
the  circumstances  and  the  nature  of  the  employment  being  con- 
sidered, they  were  bound  to  do  this,  and  what  is  reasonable  in 
that  respect  is  left  to  the  jury  as  a  matter  of  fact  to  find.  But 
there  is  no  obligation  on  the  part  of  the  company  to  furnish  the 
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best  that  can  be  procured  of  i-ilher  maeliinery  or  men; 'and,  in 
entering  upon  the  employ  of  a  company,  an  employe*-  is  :  '  .  .| 

to  know  at  least  as  much  upon  that  subject  jls  may  I-  .1 

by  a  person  having  a  reasonable  degree  of  experience  lu  llie 
employment  upon  which  he  enters.  If,  therefore,  you  fin.l  that 
the  defendant  company  did  provide  upon  thi.s  locomotive  reiLson- 
ably  good  appliances  for  the  purpose  of  which  it  wan  u«c<l— I 
may  say  appliances  for  the  purpose  for  which  they  were  ils.i1, 
and  kept  them  in  a  good  state  of  repair,  and  a  rea.s(mably  ^'.xhI 
engine  driver,  for  the  purpose  in  the  person  of  the  fireman, 
who  was  at  the  time  running  this  locomotive,  then  the  plaintiff 
cannot  recover.  If  you  find  that  the  company  did  not  furni.sh 
suitable  locomotives,  or  attachments  thereto,  or  appliances  there- 
for, for  the  purposes  shown  in  this  ca.se  that  it  was  used  ft>r, 
or  a  competent  engineer  and  fireman,  and  the  plaiiitilT  knew  it, 
or  had  reasonable  opportunity  to  know  it,  and  did  not  impart 
such  information  to  the  company,  the  plaintiff  cannot  recover. 

"If  you  find  from  the  evidence  that  the  plaintiff  was  reekiess 
or  careless  in  his  employment^  and  that  such  recklessness  or 
carelessness  on  his  part  contributed  in  any  way  to  his  injuries, 
then,  under  the  law  as  it  exists  in  this  state,  he  cannot  recover; 
that  is,  if  he  has  been  guilty  of  what  we  call  'contributory  negli- 
gence' he  cannot  recover." 

"If  you  find  that  plaintiff,  while  in  defendant's  emph»y, 
learned  that  the  switch  engine  upon  which  he  was  working  was 
defective  and  dangerous,  and  stated  to  the  yard  ma.ster  that 
unless  the  defects  and  dangers  were  removed,  he  would  «iuit 
work,  and  the  yard  master  promised  to  remedy  the  defects  and 
remove  the  dangers,  and  requested  the  plaintiff  to  continue  work 
on  the  defective  and  dangerous  engine,  and  that  the  plaintiff 
relying  on  such  promises,  continued  in  the  employ  of  the  de- 
fendant for  a  reasonable  length  of  time  thereafter,  and  wliile  in 
the  exercise  of  due  care  and  without  fault  on  his  part— I  iuU\ 
these  words  'without  fault  on  his  part'— was  injured  by  mi.st»n 
of  such  danger  not  being  removed,  and  such  defect  not  IxMut: 
repaired,  plaintiff  is  entitled  to  recover.  As  to  what  wouM  l»o 
a  reasonable  time  to  continue  in  the  use  of  an  allegeil  defet-Uvc 
switch  engine  after  promise  of  repair  was  made,  if  yi)U  find  tliat 
it  was  made,  which  he  claims,  would  depend  on  th.-  circum- 
stances of  the  case,  as,  for  instance,  the  frequency  with  which 
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the  engine  was  used,  the  danger  of  using  it  while  out  of  repair, 
if  you  find  it  was  out  of  repair,  and  the  opportunity  which  the 
defendant  had  for  repairing  it,  etc. ;  you  are  to  say,  after  con- 
sidering all  these  circumstances  of  the  case,  whether  plaintiff 
acted  reasonably  and  ordinarily  prudent,  in  continuing  in  the 
use  of  this  alleged  defective  and  dangerous  switch  engine  during 
the  time  which  he  did  use  it. 

' '  If  you  find  that  the  plaintiff,  while  in  the  defendant 's  employ 
learned  that  the  fireman  was  running  the  engine,  in  a  careless, 
reckless,  and  incompetent  manner,  and  stated  to  the  yard  master, 
that  he  was  going  to  quit  work  if  the  fireman  was  going  to  be 
allowed  to  run  the  engine,  and  the  yard-master  told  the  plaintiff 
to  continue  work,  that  he  would  see  that  the  fireman  did  not  run 
the  engine  any  more,  and  that  the  plaintiff,  relying  on  this 
promise  continued  in  the  employ  of  the  defendant,  and,  while  in 
the  exercise  of  due  care,  was  injured  by  reason  of  the  fireman's 
running  the  engine  in  the  manner  aforesaid,  plaintiff  is  entitled 
to  recover." 

These  instructions  correctly  embodied  the  law  of  the  case. 
Cooley,  Torts,  558 ;  Hough  v.  Railway  Co.,  100  U.  S.  225 ;  Brab- 
bits  V.  R.  R.  Co.,  38  Wis.  289 ;  Conroy  v.  Iron  Works,  62  Mo.  35 ; 
Furnace  Co.  v.  Abend,  107  111.  45;  Greene  v.  Railway  Co.,  31 
Minn.  248;  (17  N.  Y.  Rep.  378)  ;  Hoffman  v.  Dickinson,  31  W. 
Va.  142  (16  S.  E.  Rep.  53)  ;  Laning  v.  Railroad  Co.,  49  N.  Y. 
521 ;  Shear.  &  R.  Neg.  96. 

The  judgment  of  the  lower  court  is  affirmed,  with  costs. 
The  other  Justices  concurred. 


NICHOLS  V.  BRUSH  &  DEXSLOW  CO. 


L'<D 


BKIDGET  NICHOLS,  AS  ADMIXISTRATOR  Fjv  (JF 
HENRY  NICHOLS,  DECEASED,  KEHI'OXDENT  v 
THE  BRUSH  AND  DENSLOW  iLVNUFACTUKING 
COMPANY,  APPELLANT. 

53  Hun.  137.    1889. 

Appeal  by  the  defendant  from  a  judgment  rendered  at  the 
Kings  County  Circuit,  on  a  trial  before  the  court  and  a  jury, 
in  favor  of  the  plaintiff  for  $4,250  damages,  which  ju.l-ni.-nt 
was  entered  in  the  office  of  the  clerk  of  Kings  County  on  D^'ccm- 
ber  29,  1888,  and  also  from  an  order  denying  the  defendant 'g 
motion  for  new  trial. 

Barnard,  P.  J.  The  defendant  is  a  distiller  of  crude  oil.  In 
the  process  of  distillation  a  large  amount  of  gas  is  generated. 
Some  of  it  was  used  for  fuel  and  the  remainder  was  dt-signcd  to 
escape  into  the  running  room  which  was  at  all  times  dangerous 
if  a  lighted  candle  was  brought  there  when  the  machinery  was 
in  operation.  One  of  the  stills  needed  repairs.  The  nn'chanic 
and  the  plaintiff's  intestate  went  into  it  with  a  candle  and  there 
was  an  explosion,  and  both  men  were  instantly  killed.  The  de- 
ceased intestate  was  not  a  mechanic,  but  a  common  laborer,  and 
was  ordered  in  the  still  by  White,  the  mechanic,  but  he  had 
worked  with  White  before  in  and  about  repairing  the  stills;  but 
whether  he  had  been  in  the  habit  or  even  went  into  the  .still  is 
not  proven.  It  appears  that  gas  from  the  other  stills  in  luse,  i»f 
which  there  was  some  twelve  or  thirteen,  will  return  back  into 
the  empty  still  in  process  of  repair,  and  that  this  result  wjjs 
occasioned  by  the  absence  of  the  stop-cock.  This  result  wouKl 
not  be  occasional  and  doubtful,  but  would  happen  with  absolute 
certainty.  The  place  in  which  the  deceased  was  put  to  work 
was  not  a  safe  place.  A  servant  takes  the  risk  of  the  craphiy- 
ment,  but  he  has  the  right  to  rely  upon  the  performance  of  the 
master's  duty.  The  rule  of  duty  is  explained  by  the  Court  of 
Appeals  in  these  words:  "The  rule  is  unqualified  that  a  niast.T 
is  bound  to  use  all  reasonable  care,  diligence  and  caution  in  pnv 
viding  for  the  safety  of  those  in  his  employ,  and  furnishini,'  for 
their  use  in  his  work,  safe,  sound  and  suitable  tools,  imph-ments, 
appliances  and  machinery  in  the  prosecution  thereof,  and  ktvp- 
in-  the  same  in  repair."    (Benzing  v.  Steinway  &  Sons.  101  N. 


276  MASTER  AND  SERVANT. 

Y.  547 ;  Bushby  v.  The  New  York,  Lake  Erie  and  Western  Rail- 
road Co.,  107  Id.  374.) 

The  master  cannot  delegate  the  performance  of  this  duty  to 
another  and  escape  liability  on  the  ground  that  the  neglect  was 
the  neglect  of  the  employee,  and  ignorance  of  the  defendant 
in  the  instrumentality  will  not  excuse.  (Ellis  v.  The  New  York, 
Lake  Erie  and  Western  Railroad  Co.,  95  N.  Y.,  546.) 

If  the  accident  could  have  been  prevented  by  the  exercise  of 
proper  care  it  is  negligence  in  the  master  not  to  have  avoided 
the  danger.  Contributory  negligence  is  generally  a  question  for 
the  jury.  If  he  had  the  right  to  assume  the  performance  of  his 
master's  duty,  there  is  no  ground  upon  which  he  can  be  charged 
with  negligence  on  his  part  which  contributes  to  the  injury.  He 
went  in  the  still  at  the  request  of  the  mechanic,  Wliite.  It  is 
true  that  he  had  refused  to  go  in  unless  White  went  in  first, 
but  his  suspicion  was  removed  by  the  fact  that  on  those  occasions 
no  accident  happened.  The  inquiry  made  of  the  witness  Esdale 
was  proper.  He  testified  for  the  entire  two  years  that  he  had 
worked  in  defendant's  distillery  there  was  always  gas  in  the 
running  room,  the  room  connected  with  the  still  in  question.  He 
was  defendant's  superintendent,  and,  in  respect  to  the  question 
at  issue,  was  the  master.  The  judgment  therefore,  is  supported 
by  evidence  which  makes  out  a  liability  against  the  master,  and 
should,  therefore,  be  affirmed,  with  costs. 

Pratt,  J.,  concurred. 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


RUMMEL  V.  DILWORTH. 

131  Fa.  St.  509.     1889. 


On  September  6,  1881,  George  Rummel,  Jr.,  then  about  seven- 
teen years  of  age,  went  to  work  as  a  ''drag-down"  in  the  mill  of 
the  defendant  company.  His  duty  was  to  drag  heated  billets  of 
iron  from  the  furnace  to  a  train  of  ten  pairs  of  continuous  rolls 
by  moans  of  which  they  were  converted  into  material  for  spikes. 
Two  drag-downs  served  each  pair  of  rolls  and  they  were  required 
to  move  with  rapidity. 
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of  about  two  feet.  In  this  space  was  what  was  callo.l  a  "(.atc" 
which  consisted  of  two  bars  of  metal,  perpendicular  or  n.-ariy  «.. 
fastened  to  the  floor  by  hinges.  These  bars  were  k.-pt  upri^jh^ 
m  their  places  by  a  chain  tightly  drawn  from  th.-  top  of  .,„,.  to 
the  top  of  the  other,  and  they  held  between  thm  small  n.ll,.ni 
upon  which  the  heated  billet  would  move  in  its  pas.sag,.  from  one 
pair  of  rolls  to  the  other.  Sometimes  the  bill.-t,  too  hot  or  .soft 
would  bend  downwards  as  it  was  passing  from  one  pair  of  rolls 
and  would  then  stick  by  failing  to  reach  the  rollers  on  th.-  gate. 
When  this  would  occur,  an  adjustment  was  made  by  loosing  the 
chain  from  the  top  of  the  gate  bars,  so  that  the  billet  would  be 
caught  and  carried  on  its  way,  or  removed. 

The  pairs  of  rolls  were  kept  in  motion  by  a  system  of  cog. 
wheels  at  the  end  of  the  rolls.  These  wheels  were  guarded  by  a 
board  railing  at  the  sides  of  the  train,  except  at  the  i)lace  between 
the  first  and  second  pair  of  rolls.  To  reach  the  gate  between 
these  pairs  and  make  its  adjustment  when  necessary,  the  person 
in  charge  called  the  ''roller"  or  his  assistant,  was  obliged  to  step 
quickly  to  the  point,  to  loosen  the  chain  at  the  top  of  the  gate 
bars,  and  when  the  billet  was  caught,  to  reach  over  the  cog-wheels 
and  with  both  hands  catch  the  bars,  draw  them  together  and 
replace  the  chain.  This  adjustment  had  to  be  done  carefully  and 
quickly  also,  to  be  ready  for  the  heated  billet  following. 

On  September  10,  1881,  when  young  Rummel  had  been  work- 
ing in  the  mill  for  four  daj's,  a  heated  billet  stuck  at  the  gate 
between  the  first  and  second  pair  of  rolls.  Rummel  opened  tlie 
gates  by  using  an  appliance  kept  for  the  purpose,  and  in  adju.st- 
ing  it  again  for  the  next  billet  he  was  caught  in  the  cog-wlieels 
of  the  second  pair  of  rolls,  his  leg  drawn  into  them,  and  so 
crushed  that  amputation  was  necessary. 

The  defendants  introduced  testimony  from  which  it  wa.s 
claimed  that  the  operation  of  the  train  of  rolls  was  turned  over 
by  the  defendant  firm  to  a  pair  of  men  knoNvn  as  "roller  bo.s.si's," 
and  these  roller  bosses  operated  the  rolls  with  a  forc(>  employetl 
by  themselves,  that  in  fact,  the  defendants  had  nothing  to  do 
with  such  employes  as  young  Rummel  and  had  no  control  over 
them;  that  Rummel 's  sole  duty  in  his  employment  a.s  a  drng- 
down  was  to  assist  in  taking  the  billet  from  the  furnace  to  the 
rolls,  when  it  became  the  duty  of  the  "roller"  and  his  assistant.s 
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to  superintend  its  passage  through  the  train;  that  Rummel 
had  at  various  times  before  been  employed  as  a  drag-down,  doing 
spare  work;  and  that  not  only  had  he  been  cautioned  not  to  go 
in  to  the  gate,  but  was  familiar  with  the  danger  at  the  time  he 
was  injured. 

Opinion,  Mr.  Justice  Williams:  This  case  was  first  brought 
into  this  court  several  years  ago  by  the  plaintiff,  against  whom  a 
compulsory  nonsuit  had  been  entered  in  the  court  below.  The 
judgment  of  nonsuit  was  reversed^  and  the  case  sent  back  for 
trial;  Rummel  v.  Dilworth,  111  Pa,  343.  On  the  next  trial  a 
verdict  was  rendered  in  favor  of  the  plaintiff.  The  pending  writ 
of  error  was  sued  out  by  the  defendants,  who  complain,  not  that 
the  court  below  failed  to  follow  the  rule  laid  down  by  this  court, 
but  that  the  rule  should  be  reconsidered  and  modified.  We 
were  so  much  impressed  by  the  importance  of  the  subject,  and  so 
desirous  to  correct  any  error  into  which  we  might  have  fallen, 
that  a  re-argument  was  ordered  by  this  court  of  its  own  motion. 
That  re-argument  has  taken  place,  and  we  have  had  the  benefit 
of  a  clear  and  able  discussion  of  the  questions  on  which  we  are 
asked  to  modify  the  opinion  expressed  when  the  case  was  here 
before. 

These  questions  are  two  in  number:  1.  Was  not  the  danger 
of  injury  from  the  cog-wheels  in  which  the  plaintiff's  leg  was 
crushed,  a  danger  incident  to  his  employment,  the  risk  from 
which  he  assumed  when  he  entered  upon  his  work?  2.  If  the 
first  question  is  not  answered  affirmatively,  then  was  not  the  in- 
jury received  in  the  performance  of  an  act  which  it  was  not  his 
duty  to  perform,  and  the  risk  from  which  was  for  that  reason 
self-imposed?    We  will  consider  these  questions  in  their  order. 

The  general  rule  that  a  workman  assumes  the  risks  incident 
to  his  employment  when  he  enters  upon  it  is  well  settled,  but  its 
application  is  subject  to  certain  qualifications.  He  certainly 
has  the  right  to  expect  his  employer  to  provide  machinery,  tools, 
and  appliances  that  are  reasonably  safe  for  his  use,  and  he 
assumes  no  risks  growing  out  of  their  defective  character,  unless 
he  has  been  fully  advised  that  they  are  defective  and  dangerous. 
He  has  the  right  to  suppose  that  his  employer  has  provided  such 
guards  and  means  of  protection  from  injury,  in  the  use  of  the 
machinery,  tools  and  appliances,  as  are  usual  and  reasonably 
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necessary  for  his  safety;  and  he  cannot  be  held  to  aaume  the 
risks  attendant  on  their  absence,  unless  such  absenc..  in  appan-nt, 
or  his  attention  has  been  called  to  it.  If  the  business  is  on.,  with 
which  he  is  not  familiar  he  has  a  ri-ht  to  expect  that  it«  danj^eni 
will  be  pointed  out  to  him,  and  that  he  will  be  instructed  in 
those  things  necessary  for  him  to  know  in  order  to  insure  hiM 
own  safety.  He  cannot  be  held  to  assume  the  risk  of  danjfeni  of 
the  existence  of  which  he  has  no  knowledge.  In  the  t-nsc  of 
young  persons,  it  is  the  duty  of  the  employer  to  take  notie..  of 
their  age  and  ability,  and  to  use  ordinary  care  to  protect  them 
from  risks  which  they  cannot  properly  appreciate,  iind  to  whieh 
they  should  not  be  exposed.  The  duty  in  such  eases  to  warn  and 
instruct  grows  naturally  out  of  the  ignorance  or  inexperience 
of  the  employee,  and  it  does  not  extend  to  those  wlio  are  of 
mature  years,  and  who  are  familiar  with  the  employment  and  its 
risks. 

In  the  present  case,  Rummel  was  a  lad  of  about  seventeen 
years,  with  very  little  ac(iuaintance  with  the  busini'ss  or  its 
dangers.  He  went  into  the  employ  of  the  defendants  on  Tues- 
day. He  left  on  Friday  of  the  same  week,  with  a  leg  so  eruslied 
that  immediate  amputation  was  necessary.  He  was  enii)loyed  its 
a  "drag-down"  but  was  hurt  while  performing  the  dutii-s  of  h 
''roller"  in  opening  and  closing  the  gate  between  the  first  and 
second  pair  of  rollers.  The  cog-wheels  by  whieh  the  rollers  were 
moved  were  covered  along  the  whole  length  of  the  train  except 
at  the  point  over  which  Rummel  had  to  reach  to  open  and  elose 
the  gate.  If  they  had  been  covered  at  that  point  the  accident 
would  not  have  happened.  In  view  of  the  youth,  and  want  of 
experience  in  the  business  on  the  part  of  Rummel,  it  was  niTcs- 
sarily  a  question  for  the  jury  whether  his  employers  ha.l  suftl- 
ciently  warned  and  instructed  him  about  the  dangers  of  the  em- 
ployTuent,  and  how  to  avoid  them,  or  had  done  all  that  was 
reasonably  necessary  to  protect  hun  from  injiuy.  This  is  what 
is  meant  by  the  passage  from  the  opinion  of  this  court  found  in 
Rummel  v.  Dilworth,  111  Pa.  243,  to  which  except i..n  is  taken. 
It  was  not  meant  to  assert  that  the  dangerous  character  o(  a 
piece  of  machinery,  a  bridge,  or  an  effort  to  cross  a  railroad 
track  in  front  of  a  moving  train,  should  be  .l.-termiued  by  tho 
result  of  an  experiment  in  each  case,  but  that  a  worknum  must 
know  the  dangers  of  his  employment  by  actual  experience  in 
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the  employment,  or  by  the  instructions  of  his  employer,  before 
he  can  be  held  to  have  assumed  them.  In  other  words,  it  is  not 
just  to  the  employee  to  hold  him  to  have  assumed  dangers  of 
which  he  has  no  knowledge  by  experience  in  the  business  or  by 
the  warning  and  instructions  of  his  employer.  Such  risks  cannot 
be  estimated,  because  they  are  not  known  to  exist,  or,  because 
their  real  character  and  extent  can  only  be  known  by  familiarity 
with  the  business  or  information  from  one  who  has  such  familiar- 
ity. The  court  could  not  declare,  therefore,  as  matter  of  law, 
on  the  facts  of  this  case,  that  the  danger  from  which  Rummel 
suffered  was  one,  the  risk  of  which  he  assumed  when  he  ac- 
cepted employment  as  a  drag-down. 

Our  second  question  grows  out  of  the  answers  complained  of 
in  the  fifth  and  sixth  assignments  of  error.  As  we  have  already 
had  occasion  to  remark,  Kummel  was  employed  as  a  drag-down. 
He  was  hurt  while  in  the  discharge  of  the  duties  of  a  roller  and 
the  court  was  asked  to  say  that,  in  attempting  that  for  which 
he  was  not  employed,  he  voluntarily  assumed  the  risk  incident 
to  his  unnecessary  undertaking.  If  the  facts  presented  a  case 
such  as  is  thus  assumed,  it  may  be  that  the  rule  invoked  should 
have  been  given  to  the  jury ;  but  the  learned  judge  of  the  court 
below  well  said  that  "the  scope  of  duty  within  which  a  servant 
is  entitled  to  protection  is  to  be  defined  by  what  he  was  employed 
to  perform,  and  what,  with  the  knowledge  and  approval  of  his 
employer  he  did  not  perform,  rather  than  by  the  verbal  desig- 
nation of  his  position."  If,  in  the  absence  of  the  roller,  he  was 
permitted  and  expected  to  open  the  gate  in  case  the  billet  stuck 
fast,  he  was  entitled  to  instruction  and  protection  in  the  same 
manner  as  though  he  had  been  employed  as  a  roller.  Whether 
he  was  permitted  and  expected  to  manage  the  gates  in  the  ab- 
sence of  the  roller  was  a  question  of  fact.  If  the  jury  found  that 
he  was,  then  the  defendants  were  not  entitled  to  the  instruction 
asked  for  in  their  third  point,  and  the  answer  complained  of  was 
right. 

On  examination  of  the  whole  case,  we  are  of  opinion  that  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Limitations  Upon  "  Fellow-Servant "  Rules. 

HOUGH  V.  RAILROAD  COMPANY. 
100  V.  S.  213.     187'J. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Wo«t- 
ern  District  of  Texas. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Justice  Haelan  delivered  the  opinion  of  the  court. 

Plaintififs  in  error,  the  widow  and  child  of  W.  C.  Ilouph, 
deceased,  seek  in  this  action  to  recover  against  the  Texas  arid 
Pacific  Railway  Company  damages,  compensatory  and  exemi)lary, 
on  account  of  his  death,  which  occurred  in  1874,  while  he  was  in 
its  emplojTnent  as  an  engineer. 

In  substance  the  case  is  this: 

The  e\adence  in  behalf  of  the  plaintiffs  tended  to  show  that 
the  engine  of  which  deceased  had  charge,  coming  in  contact  with 
an  animal,  was  thrown  from  the  track,  over  an  embankm«'nt, 
whereby  the  whistle,  fastened  to  the  boiler,  was  blown  or  kn(K'k«'<l 
out,  and  from  the  opening  thus  made  hot  water  and  steam  is- 
sued, scalding  the  deceased  to  death ;  that  the  engine  was  thrown 
from  the  track  because  the  cow-catcher  or  pilot  was  defwtive, 
and  the  whistle  blown  or  knocked  out  because  it  was  insecur»*ly 
fastened  to  the  boiler;  that  these  defects  were  owing  to  the  negli- 
gence of  the  company's  master  mechanic,  and  of  the  foreman 
of  the  round-house  at  IMarshall ;  that  to  the  former  was  com- 
mitted the  exclusive  management  of  the  motive  power  of  de- 
fendant's line,  with  full  control  over  all  engines,  and  with  un- 
restricted power  to  employ,  direct,  control,  and  discharge  them  at 
pleasure;  that  all  engineers  were  required  to  report  for  onlers 
to  those  officers,  and  under  their  directions  alone  could  engines  po 
out  upon  the  road;  that  deceased  knew  of  the  defective  c<mdition 
of  the  cow-catcher  or  pilot,  and  having  complained  then-of  to 
both  the  master-mechanic  and  foreman  of  the  round-house,  he 
was  promised  a  number  of  times  that  the  defect  should  be  reme- 
died, but  such  promises  were  not  kept;  that  a  new  pilot  was 
made,  but,  by  reason  of  the  negligence  of  those  officers,  it  was 
not  put  on  the  engine. 

The  evidence  in  behalf  of  the  company  conduced  to  show 
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that  the  engine  was  not  defective ;  that  due  care  had  been  exer- 
cised, as  well  in  its  purchase  as  in  the  selection  of  officers  charged 
with  the  duty  of  keeping  it  in  proper  condition;  that  the  de- 
fective cow-catcher  or  pilot  was  not  the  cause  of  the  engine  being 
thrown  from  the  track;  that  the  whistle  was  securely  fastened, 
and  did  not  blow  out,  but  the  cab  being  torn  away,  the  safety 
valve  was  opened,  whereby  the  deceased  was  scalded;  that  if 
any  of  the  alleged  defects  existed,  it  was  because  of  the  negli- 
gence of  the  master-mechanic  and  the  foreman  of  the  round- 
house for  which  negligence  the  company  claims  that  it  was  not 
responsible. 

The  principal  question  arising  upon  the  assignments  of  error 
requires  the  consideration,  in  some  of  its  aspects,  of  the  general 
rule  exempting  the  common  master  from  liability,  to  one  servant 
for  injuries  caused  by  the  negligence  of  a  fellow-servant  in  the 
same  employment. 

''The  general  rule,"  said  Chief  Justice  Shaw,  in  Farwell  v. 
Boston  &  Worcester  Railway  Corporation  (4  Mete.  (Mass.)  29), 
"resulting  from  consideration  as  well  of  justice  as  of  policy,  is, 
that  he  who  engages  in  the  employment  of  another  for  the  per- 
formance of  specified  duties  and  services,  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident 
to  the  performance  of  such  services,  and  in  legal  consideration 
the  compensation  is  adjusted  accordingly.  And  we  are  not  aware 
of  any  principle  which  should  except  the  perils  arising  from 
the  carelessness  and  negligence  of  those  who  are  in  the  same 
employment.  These  are  perils  which  the  servant  is  as  likely  to 
know,  and  against  which  he  can  as  effectually  guard,  as  the 
master.  They  are  perils  incident  to  the  service,  and  which  can 
be  as  distinctly  foreseen  and  provided  for  in  the  rate  of  com- 
pensation as  any  other." 

To  prevent  misapprehension  as  to  the  scope  of  the  decision, 
he  deemed  it  necessary,  in  a  subsequent  portion  of  his  opinion, 
to  add:  "We  are  far  from  intending  to  say  that  there  are  no 
implied  warranties  and  undertakings  arising  out  of  the  relation 
of  master  and  servant.  Whether,  for  instance,  the  employer 
would  be  responsible  to  an  engineer  for  the  loss  arising  from 
a  defective  or  ill-constructed  steam-engine ;  whether  this  would 
depend  upon  an  implied  warranty  of  its  goodness  and  sufficiency, 
or  upon  the  fact  of  wilful  misconduct,  or  gross  negligence  on  the 
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part  of  the  employer,  if  a  natural  person,  or  if  the  superinten- 
dent or  immediate  representative  and  managing  agent,  in  case 
of  incorporated  company— are  questions  on  uhi.-h  w<.  giv  no 
opinion. ' ' 

As  to  the  general  rule,  very  little  conflict  of  opinion  is  U)  be 
found  in  the  adjudged  cases,  where  the  court  has  l)crn  at  lib.-rty 
to  consider  it  upon  principle,  uncontrolled  by  statut(,ry  regula- 
tions. The  difficulty  has  been  in  its  practical  application  to  the 
special  circiunstances  of  particular  cases.  What  aiv  tli.-  natural 
and  ordinary  risks  incident  to  the  work  in  which  tiu-  .servant 
engages;  what  are  the  perils  which,  in  legal  contemplation  are 
presumed  to  be  adjusted  in  the  stipulated  compensation;  who, 
within  the  true  sense  of  the  rule,  or  upon  grounds  of  puliiic 
policy,  are  to  be  deemed  fellow-servants,  in  the  same  common 
adventure  or  undertaking — are  questions  in  reference  to  which 
much  contrariety  of  opinion  exists  in  the  courts  of  the  several 
States.  Many  of  the  cases  are  very  wide  apart  in  the  solution 
of  these  questions. 

It  would  far  exceed  the  limits  to  be  observed  in  this  opinion  to 
enter  upon  an  elaborate  or  critical  review  of  the  authorities  upon 
these  several  points.  Nor  shall  w^e  attempt  to  lay  down  any  gen- 
eral rule  applicable  to  all  cases  involving  the  liability  of  the  com- 
mon employer  to  one  employe  for  the  negligence  of  a  co-employe 
in  the  same  service.  It  is  sufficient  to  say,  that,  while  the  general 
doctrine,  as  stated  by  Chief  Justice  Shaw,  is  sustained  by  ele- 
mentary writers  of  high  authority,  and  by  numerous  adjudica- 
tions of  the  American  and  English  courts,  there  are  well-defined 
exceptions,  which,  resting  as  they  clearly  do  upon  principles  of 
justice,  expediency,  and  public  policy,  have  become  too  tirmly 
established  in  our  jurisdiction  to  be  now  disregardeil  or  shaken. 

One,  and  perhaps  the  most  important,  of  these  exceptions 
arises  from  the  obligation  of  the  master,  whether  a  natural  per- 
son or  a  corporate  body,  not  to  expose  the  servant,  when  conduct- 
ing the  master's  business,  to  perils  or  hazards  against  which  he 
may  be  guarded  by  the  proper  diligence  on  the  part  of  the 
master.  To  that  end  the  master  is  bound  to  observe  all  the  care 
which  prudence  and  the  exigencies  of  the  situation  re<iuirc,  in 
providing  the  servant  with  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter.  It  is  implied  in  the  con- 
tract between  the  parties  that  the  servant  risks  the  dangers  which 
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ordinarily  attend  or  are  incident  to  the  business  in  which  he  vol- 
untarily engages  for  compensation ;  amount  which  is  the  careless- 
ness of  those,  at  least  in  the  same  work  or  employment,  whose 
habits,  conduct,  and  capacity  he  has,  in  the  course  of  his  duties, 
an  opportunity  to  become  acquainted,  and  against  whose  neglect 
or  incompetency  he  may  himself  take  such  precautions  as  his 
inclination  or  judgment  may  suggest.  But  it  is  equally  implied 
in  the  same  contract  that  the  master  shall  supply  the  physical 
means  and  agencies  for  the  conduct  of  his  business.  It  is  also 
implied,  and  public  policy  requires,  that  in  selecting  such  means 
he  shall  not  be  wanting  in  proper  care.  His  negligence  in  that 
regard  is  a  hazard  usually  or  necessarily  attendant  upon  the  busi- 
ness. Nor  is  it  one  which  the  servant,  in  legal  contemplation,  is 
presumed  to  risk,  for  the  obvious  reasons  that  the  servant  who  is 
to  use  the  instrumentalities  provided  by  the  master  has,  ordi- 
narily, no  connection  with  their  purchase  in  the  first  instance,  or 
with  their  preservation  or  maintenance  in  suitable  condition  after 
they  have  been  supplied  by  the  master. 

A  railroad  corporation  may  be  controlled  by  competent,  watch- 
ful and  prudent  directors,  who  exercise  the  greatest  caution  in 
the  selection  of  a  superintendent  or  general  manager,  under 
whose  supervision  and  orders  its  affairs  and  business,  in  all  of  its 
departments  are  conducted.  The  latter,  in  turn,  may  observe  the 
same  caution  in  the  appointment  of  subordinates  at  the  head  of 
the  several  branches  or  departments  of  the  company's  service. 
But  the  obligation  still  remains  to  provide  and  maintain,  in  suit- 
able condition,  the  machinery  and  apparatus  to  be  used  by  its 
employes, — an  obligation  more  important,  and  the  degree  of  dili- 
gence in  its  performance  the  greater,  in  proportion  to  the  'dan- 
gers which  may  be  encountered.  Those,  at  least,  in  the  organiza- 
tion of  the  corporation,  who  are  invested  with  controlling  or 
superior  authority  in  that  regard  represent  its  legal  personality; 
their  negligence,  from  which  injury  results  is  the  negligence  of 
the  corporation.  The  latter  cannot,  in  respect  to  such  matters, 
interpose  between  it  and  the  servant,  who  has  been  injured,  with- 
out fault  on  his  part,  the  personal  responsibility  of  an  agent  who, 
in  exercising  the  master's  authority,  has  violated  the  duty  he 
owes,  as  well  to  the  servant  as  to  the  corporation. 

To  guard  against  misapplication  of  these  principles,  we  should 
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say  that  the  corporation  is  not  to  be  held  as  L^nn-mf    • 

respect  to  its  employes  is  discharged  whVn    hut  o        u-  I 

a^nt  whose  business  it  is  to  supp^  su.h  iL  1  ^    n^^:;.: 
cises  due  care  as  well  in  their  purchase  ori-Mn-dlv  ^'''  '  "  '■ 

and  maintain^,  the.  in  ^<^on^::^:1^ ^ZZ;;:^Z 
adequately  safe  for  use  by  employes.  ' 

A  leading  case  upon  the  question  before  us,  is  Ford  v  Fitc-h 
burg  Radroad  Co.,  110  Mass.  241.  That  wa.;  an  act  on  ^  a  ." 
engineer  to  recover  damages  for  injuries  caused  by  th.  expl^sio 
of  his  engine,  which  was  old  and  out  of  repair.  His  ri^rht  to 
recover  was  disputed,  upon  the  ground  that  the  want  .,f  n-pair 
ot  the  engine  was  due  to  the  negligence  of  fellow-servants  in  the 
department  of  repairs. 

But  the  court  said:     "The  rule  of  law  whi.-h  exempted  the 
master  from  responsibility  to  the  servant  for  injuries  received 
from  the  ordinary  risks  of  his  employment,  including  the  negli- 
gence of  his  fellow-servants,  does  not  excuse  the  exercise  of  ordi- 
nary care  in  supplying  and  maintaining  proper  instrumontalitit-s 
for  the  performance  of  the  work  required.    One  who  enters  the 
employment  of  another  has  a  right  to  coimt  on  this  duty,  and  is 
not  required  to  assume  the  risks  of  the  master's  negligence  in  thi.s 
respect.     The  fact  that  it  is  a  duty  which  must  always  be  di.s- 
charged,  when  the  employer  is  a  corporation,  by  ofTieers  and 
agents,  does  not  relieve  the  corporation  from  that  obligation. 
The  agents  who  are  charged  with  the  duty  of  supplying  .safe 
machinery  are  not,  in  the  true  sense  of  the  rule  relied  on,  to  !x' 
regarded  as  fellow-servants  of  those  who  are  engaged  in  operat- 
ing it.    They  are  charged  with  the  master's  duty  to  his  servant. 
They  are  employed  in  distinct  and  independent  depaiinients  of 
service,  and  there  is  no  difficulty  in  distinguishiug  them,  even 
when  the  same  person  renders  service  b}'  turns  in  each,  as  the 
convenience  of  the  employer  may  require. "    Tu  a  subse<iuent  por- 
tion of  the  same  opinion,  the  court  said:    "The  corporation  ia 
equally  chargeable,  whether  the  negligence  was  in  originally  fail- 
ing to  provide,  or  in  afterwards  failing  to  keep  it.s  machinery  in 
safe  condition. ' ' 
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It  is  scarcely  necessary  to  say  that  the  jury  were  not  correctly 
informed  by  the  court  below  as  to  the  legal  principles  governing 
this  case.  It  is  impossible  to  reconcile  the  general  charge  or  the 
specific  instructions  with  the  rules  which  we  have  laid  down. 
They  were,  taken  together,  equivalent  to  a  peremptory  instruc- 
tion to  find  for  the  company.  The  jury  may  have  believed,  from 
the  evidence,  that  the  defects  complained  of  constituted  the  effi- 
cient proximate  cause  of  the  death  of  the  engineer:  such  de- 
fects would  not  have  existed  had  the  master  mechanic  and  fore- 
man of  the  round-house  exercised  reasonable  care  and  diligence 
in  the  discharge  of  the  respective  duties  touching  the  machinery 
and  physical  appliances  supplied  to  employes  engaged  in  running 
trains;  and  that  the  deceased  was  not  chargeable  with  contribu- 
tory negligence ;  yet,  consistently  with  any  fair  interpretation  of 
the  charge,  and  the  specific  instructions,  they  were  precluded 
from  finding  a  verdict  against  the  company. 

One  other  question,  arising,  upon  the  instructions,  and  which 
has  been  discussed,  with  some  fulness  by  counsel,  deserves  notice 
at  our  hands.  It  is  contended  by  counsel  that  the  engineer  was 
guilty  of  such  contributory  negligence  as  to  prevent  the  plaintiffs 
from  recovering.  The  instruction  in  that  branch  of  the  ease  was 
misleading  and  erroneous. 

The  defect  in  the  engine,  of  which  the  engineer  had  knowledge, 
was  that  which  existed  in  the  cow-catcher  or  pilot.  It  is  not 
claimed  that  he  was  aware  of  the  insufficient  fastening  of  the 
whistle,  or  that  the  defect,  if  any,  in  that  respect,  was  of  such 
a  character  that  he  should  have  become  advised  of  it  while  using 
the  engine  on  the  road.  But  he  did  have  knowledge  of  the 
defective  condition  of  the  cow-catcher  or  pilot,  and  complained 
thereof  to  both  the  master-mechanic  and  the  foreman  of  the 
round-house.  They  promised  that  it  should  be  promptly  rem- 
edied, and  it  may  be  that  he  continued  to  use  the  engine  in  the 
belief  that  the  defect  would  be  removed.  The  court  below  seem 
to  attach  no  consequence  to  the  complaint  made  by  the  engineer, 
followed,  as  it  was,  by  explicit  assurances  that  the  defect  should 
be  remedied.  According  to  the  instructions,  if  the  engineer  used 
the  engine  with  knowledge  of  the  defect,  the  jury  should  find  for 
the  company,  although  he  may  have  been  justified  in  relying 
upon  those  assurances. 

If  the  engineer  after  discovering  or  recognizing  the  defective 
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condition  of  the  cow-catcher  or  pilot,  ha.l  ,.ontinu..|  to  „«o  tho 
engine  without  givin^^  notic  thereof  to  th.  pn.p.r  officen.  of  th. 
company,  he  would  undoubtedly  have  Wen  K'uilty  of  «uch 
contributory  negligence  as  to  bar  a  recovery,  so  far  as  hik-H  d.M 
was  found  to  have  been  the  effieicnt  oausc  of  the  death  H.. 
would  be  held  in  that  case,  to  have  hims.-lf  risked  the  danc-n. 
which  might  result  from  the  use  of  the  engine  in  such  d.f.vtive 
condition. 

Our  attention  has  been  called  to  two  cases  dcterminrd  in  th.- 
Supreme  Court  of  Texas,  and  which,  it  is  urged,  sustain  th.- 
principles  announced  in  the  court  below.  Aft.T  a  careful  con- 
sideration of  those  cases,  we  are  of  opinion  that  they  do  not 
necessarily  conflict  with  the  conclusions  we  have  reached.  Bo 
this  as  it  may,  the  question  before  us,  in  the  absence  of  statutory 
regulations  by  the  State  in  which  the  cause  of  action  an>sc, 
depend  upon  principles  of  general  law,  and  in  their  determina- 
tion we  are  not  required  to  follow  the  decisions  of  the  State 
courts. 

Judgment  reversed,  and  cause  remanded  with  directions  to  set 
aside  the  verdict  and  award  a  new  trial,  and  for  such  other  pro- 
ceedings as  may  be  consistent  with  this  opinion.* 

*  The  liability  of  corporations  or  persons  engaged  as  common  carriers, 
and  subject  to  the  jurisdiction  of  the  federal  courts,  Is  now  governed  by 
the  following  statute: 

"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the 
United  States  of  America  in  congress  assembled,  that  every  common 
carrier  engaged  in  trade  or  commerce  in  the  District  of  Columbia,  or  In 
any  territory  of  the  United  States,  or  between  the  several  states,  or  bo- 
tween  any  territory  and  another,  or  between  any  territory  or  torrltorle* 
and  any  state  or  states,  or  the  District  of  Columbia,  or  with  foroljfo 
nations,  or  between  the  District  of  Columbia  and  any  state  or  states  or 
foreign  nations,  shall  be  liable  to  any  of  its  employes,  or.  In  the  case  of 
his  death,  to  his  personal  representative  for  the  benefit  of  his  widow 
and  children,  if  any,  if  none,  then  for  his  parents.  If  none,  then  for  hl« 
next  of  kin  dependent  upon  him,  for  all  damages  which  may  result  from 
the  negligence  of  any  of  its  officers,  agents,  or  employes,  or  hy  reason  of 
any  defect  or  insufficiency  due  to  its  negligence  In  Its  cars,  engines.  ai>- 
pliances,  machinery,  track,  roadbed,  ways,  or  works. 

"Sec.  2.  That  in  all  actions  hereafter  brought  against  any  common 
carriers  to  recover  damages  for  personal  injuries  to  an  employe,  or 
wh«re  such  injuries  have  resulted  in  his  death,  the  fact  that  the  employe 
may  have  been  guilty  of  contributory  negligence  shall  not  bar  a  rwovcry 
where  his  contributory  negligence  was  slight  and  that  of  the  employer 
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was  gross  in  comparison,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  attributable  to  such  em- 
ploye. All  questions  of  negligence  and  contributory  negligence  shall  be 
for  the  jury. 

"Sec.  3.  That  no  contract  of  employment,  insurance,  relief,  benefit, 
or  indemnity  for  injury  or  death  entered  into  by  or  on  behalf  of  any 
employe,  nor  the  acceptance  of  any  such  insurance,  relief,  benefit,  or  in- 
demnity by  the  person  entitled  thereto,  shall  constitute  any  bar  or  de- 
fense to  any  action  brought  to  recover  damages  for  personal  injuries 
to  or  death  of  such  employe:  Provided,  however,  that  upon  the  trial  of 
such  action  against  any  common  carrier  the  defendant  may  set  off 
therein  any  sum  it  has  contributed  toward  any  such  insurance,  relief 
benefit,  or  indemnity  that  may  have  been  paid  to  the  injured  employe, 
or,  in  case  of  his  death,  to  his  personal  representative. 

"Sec.  4.  That  no  action  shall  be  maintained  under  this  act,  unless 
commenced  within  one  year  from  the  time  the  cause  of  action  accrued. 

"Sec.  5.  That  nothing  in  this  act  shall  be  held  to  limit  the  duty  of 
common  carriers  by  railroads  or  impair  the  rights  of  their  employes 
under  the  safety-appliance  act  of  March  2,  1893,  as  amended  April  1, 
1896,  and  March  2,  1903. 

"Approved  June  11,  1906." 


Servant's  Liability  to  the  Master. 

SMITH  V.  FORAN. 

43  Co7in.  241.     1875. 


Trespass  on  the  case  for  an  injury  to  property  in  the  hands  of 
the  plaintiffs  as  common  carriers,  by  the  negligence  of  the 
defendant,  who  was  their  servant ;  brought  to  the  City  Court  of 
the  city  of  Meriden. 

The  case  was  tried  to  the  court  on  general  issue,  and  the  fol- 
lowing facts  found  by  the  court : 

The  plaintiffs,  on  the  15th  of  May,  1872,  were  partners  and 
engaged  in  the  carriage  of  goods  for  hire  in  the  town  of"  Meriden, 
and  had  the  defendant  in  their  employ  as  a  workman.  On  that 
day  they  undertook,  for  a  valuable  consideration,  to  transport  to 
Middlctown,  for  one  P.  T.  J\I;insHeld,  a  piano,  of  the  value  of 
$175,  whif'h  piano  they  enlnislcd  to  \\\o  defendant  to  deliver  in 
good  ord<'r  in  Middletown. 

The  piano  was  not  boxed,  but  was  properly  packed  in  straw 
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upon  a  suitable  wa-on  furnished  by  th.-  plnintifT  to  Ih.-  dcfrnd. 
ant,  M-hich  was  drawn  by  lioi-scs  driven  by  the  »l«-f.-ndant. 

Upon  the  road  to  Middb-town,  and  befon-  th.-  (b-f.-ndnnl  hjul 
reached  his  destiiiiitioi),  the  straw  in  the  wanon  wait  Met  on  fin* 
by  the  gross  careb'ssness  of  the  (b-frncbint,  who  in  suv  '  *  d 
communicated  the  fire  from  his  pip.-  to  th.-  straw,  wl.. 
straw  was  burned,  and  the  piano  badly  (bima^'.-d,  the  amount  of 
the  injury  to  it  being  $155.  Tb.-  defendant,  th.-n-upon,  n-turncl 
the  piano  to  the  phdntitV. 

The  plaintiff,  shortly  after  the  accident,  voluntarily  paid  to 
the  consignor,  upon  his  recpiest  the  sum  of  $155,  in  fid!  i*.ttb«- 
ment  of  the  damage  and  thrreuixm  deniaudt-d  the  Kajno  of  th« 
defendant  which  he  refused  to  pay. 

At  the  trial  the  defendant  cjainis  that  tin-  law  was  so  tbut, 
although  the  court  should  find  that  tlu-  piano  was  damaged  by  the 
gross  negligence  of  the  defendant,  yet  oevertheiesK  as  th«'  plain- 
tiff had  paid  the  damages  without  eompidsion,  they  coidd  not 
recover  of  the  defendant;  but  to  cntitlf  tln-m  to  a  ri^dit  of  a'ti<.n 
against  the  defendant  their  liability  must  have  b«H.'n  cstablulK*il 
by  the  judgment  of  a  court  of  law. 

The  plaintiff  denied  that  the  law  was  so,  and  claimed  that  lljiy 
might  pay  such  damages  without  incurring  costs  of  suit,  and 
that  if  it  should  appear  upon  the  trial  that  the  damat^Ts  n-sult.il 
solely  from  the  carelessness  of  the  defendant,  and  th.-  plainlitT 
had  paid  the  same  to  avoid  the  expense  of  a  suit,  he  wa«  liable  to 
the  plaintiflPs  without  proof  of  a  suit  against  them. 

But  the  court  held  that  the  plaintitT  eould  not  recover  of  th- 
defendant  unless  their  lial)ilify  for  the  damage,  had  N-en  ■ 
lished  by  the  judgment  of  a  (-ourt  and  a  suit  bmuirht  a: 
them  by  the  consignor,  and  reuderetl  judgmi-nt  for  th.-  def.-n  : 

The  plaintiffs  brought  the  records  before  the  Superior  Court 
of  New  Haven  County  by  a  motion  in  error,  which  otMirt 
(Granger,  J.)  reversed  the  judgment  of  th.'  City  Court,  and  thf 
defendant  thereupon  brought  the  record  b.-f-.r-  thin  court  by  a 
motion  in  error. 

Park,  C.  J.    If  the  plaintifTs  in  this  ca.so  had  bo<>n  owners  of 
the  piano   which   was   injured   thn^ugh   the  earrlcssm-s.  of  •»- 
defendant,  it  would  be  clear  thnt  lb.-  defendant  wo.dcl  Iv  i 
to  them  for  the  amount  of  the  damage  done  to  the  pn.i>erty .  f-r 
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a  hired  servant  is  as  much  bound  to  exerei§e  reasonable  care  not 
to  injure  the  property  of  his  employer  while  engaged  in  his  serv- 
ice, as  he  is  to  exercise  such  care  in  relation  to  the  property  of 
other  persons.  There  is  nothing  implied  in  the  contract  of 
employment  which  absolves  him  from  such  responsibility,  but  on 
the  contrary  the  implication  is  that  he  undertakes  to  exercise 
such  care. 

But  it  is  said  that  the  liability  of  the  defendant  to  the  plaintiff 
in  this  case,  arises  from  the  supposed  liability  of  the  plaintiffs  to 
the  persons  whose  property  was  injured  by  the  carelessness  of 
the  defendant,  while  engaged  in  their  business,  and  this  being  the 
case,  that  the  liability  of  the  plaintiff  must  first  be  established  by 
a  suit  brought  by  the  owner  of  the  property,  against  them,  and 
the  amount  of  damages  ascertained,  before  a  suit  can  be  sus- 
tained by  the  plaintiffs  against  the  defendants.  It  is  unnecessary 
to  determine  how  this  would  be  in  an  ordinary  case  of  a  liability 
of  a  master  for  the  negligence  of  his  servant,  as  where  the  servant 
in  driving  the  master  negligently  runs  into  the  carriage  of 
another  and  injures  it.  There  the  master  is  liable  in  damages  for 
the  act  of  the  servant,  and  the  servant  to  the  master  for  what- 
ever loss  he  is  subjected  to  by  the  servant's  negligence.  Here, 
however,  another  element  comes  in.  The  plaintiff  being  common 
carrier,  had  a  special  property  in  the  piano,  and  could  as  such 
special  owners  maintain  an  action  against  the  servant  for  an 
injury  by  his  negligence  as  such  special  property.  And  besides, 
this,  the  plaintiff,  by  reason  of  their  undertaking  as  common 
carriers,  were  liable  to  the  ouTier  of  the  piano  for  its  destruction 
or  injury,  even  though  it  had  been  destroyed  in  the  hands  of  the 
servant  with  no  fault  of  his,  as  where  the  horses  he  was  driving 
had  run  away  and  broken  the  piano  in  pieces,  in  spite  of  his 
careful  driving,  and  of  his  efforts  to  control  them.  The  liability 
of  the  plaintiffs  stands  upon  its  own  ground.  Their  implied  con- 
tract to  deliver  the  piano  in  good  condition  at  its  place  of  destina- 
tion, in  spite  of  all  obstacles,  except  those  caused  by  the  act  of  God 
or  of  a  public  enemy.  And  this  liability  rests  upon  no  other  ground 
where  the  delivery  is  prevented  by  the  negligence  of  their  servant. 
He  is  liable  to  them  for  his  negligence,  they  to  the  owner  for  the 
non-performance  of  their  undertaking. 

But  the  two  kinds  of  liability  have  this  in  common,  that  where, 
as  here,  the  carrier  fails  to  deliver  the  property  solely  because 
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Of  its  destruction  or  injury  by  its  s.-rvar.!.  th.  amount  of  dan 
to  which  the  earner  is  liable  at  tl...  suit  of  tl.  own...  i«  ,.:. 
the  same  as  that  to  which  the  servant  is  liabN-  at  th.  n.iit  o,  • 
cnmer     And  upon  this  fact  th.  .ounsH  for  .l.-f.-ndant  ha.-  th-.r 
claim  that  the  plaintiHs  should  first  hav.  tlu-ir  liability  and  th' 
exact  amount  of  it  established  in  a  suit  at  law  l..fore  th.v  ...uld 
mamtain  a  suit  against  the  defendant,  but  tbe  reas<,n  of  tl.'e  tin,..' 
IS  wholly  against  this  claim.     In  the  first  plaee,  if  the  plaintifTn 
were  liable  to  the  owner  of  the  piano,  it  is  absurd  to  require  the 
owner  to  bring  a  suit,  and  the  piaintifTs  t..  d,.fend  at:ain«t  it 
and  finally  pay,  after  judgment  and  with  eosts,  what  they  won' 
perfectly  willing  to  pay  at  the  outset,  and  what  th,-  ju.i^Tuent 
would  show  they  were  legally  bound  to  pay.     And  in  the  n.-xt 
place,   the  judgment  would   not   establish   the  liability  of  the 
defendant.     That,  as  we  have  seen,  would  stand  upon  itK  own 
grounds,  and  his  negligence,  on  whieh  alone  his  liability  wculd 
rest,  would  not  even  enter  into  the  suit  against  the  plaintifT  its  a 
matter  for  consideration.    He  could  still,  in  the  suit  atrainst  him, 
deny  the  fact  of  his  negligence,  and  eould  prove  the  amount  <»f 
the  damage.    All  this  he  could  do  if  the  plaintiff  had  .si*ttled  with 
the  owner  without  suit.    If  in  such  settlement,  they  had  paid  the 
o^^mer  more  than  the  actual  damage,  such  payment  would  not 
have  bound  the  defendant,    lie  would  be  liable  to  them  only  f«»r 
the  actual  damage.    If,  however,  they  had  settled  with  the  owner 
for  less  than  the  real  damage,  they  could  recover  of  the  defend- 
ant no  more  than  the  damages  paid.     The  damage  which  the 
defendant  is  to  pay  is  the  actual  damage  to  the  plaintilT.    That, 
of  course,  cannot  be  greater  than  the  sum  they  have  had  to  pay, 
though  it  may  be  less,  if  they  have  unnecessarily,  and  of  their 
own  folly  paid  more  than  they  were  obliged  to  pay.    They  were 
bound  to  pay  the  actual  damage  done  to  the  piam*.  and  if  they 
got  off  with  paying  less  than  they  were  themselves  danuig«il.  «»> 
much  less,  and  could  recover  only  such  reduced  sum  from  the 
defendant. 

Until  the  plaintiff  had  settled  wilh  the  owner  it  is  to  U'  pn-- 
sumed  that  they  will  be  compelled,  either  upon  a  voluntary  .settU»- 
ment,  or  upon  suit,  to  pay  the  OAVuer  th.-  aetual  danuigi-.  If  the 
defendant  had  reason  to  suppose  that  a  settlement  rouUl  U> 
effected  for  a  less  sum,  he  could  himself  settle  with  the  owner. 
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and  save  the  plaintiff  from  the  necessity  of  paying  the  damages 
at  all ;  and  this  it  would  be  equally  his  duty  and  his  interest  to  do. 

We  think  there  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  Judges  concurred. 


Master's  Liability  to  Others  for  Servant's  Torts. 

SINGER  MANUFACTURING  COMPANY  v.  RAHN. 

132  V.  S.  518-524.     1889. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  Minnesota  to  review  a  judgment  for  the  plaintiff  in  an 
action  to  recover  for  personal  injuries  caused  by  defendant's 
servant's  carelessly  driving  a  horse  and  wagon  against  her. 
Affirmed. 

Opinion  below,  26  Fed.  Rep.  912. 

Statement  by  Mr.  Justice  Gray. 

The  original  action  was  brought  by  Katie  Rahn,  a  citizen  of 
Minnesota,  against  the  Singer  IManufacturing  Company,  a  cor- 
poration of  New  Jersey,  for  personal  injuries  done  to  the  plain- 
tiff by  carelessly  driving  a  horse  and  wagon  against  her,  when 
crossing  a  street  in  Minneapolis.  The  complaint  alleged  that  the 
driver  of  the  wagon  was  the  defendant's  servant  and  engaged  in 
its  business.  The  answer  denied  this,  and  alleged  that  the  driver 
one  Corbett,  was  engaged  in  selling  sewing  machines  on  commis- 
sion, and  not  otherwise,  for  the  defendant.  The  replication 
denied  the  allegation  of  the  answer. 

At  the  trial  before  a  jury,  after  the  plaintiff'  had  introduced 
evidence  to  maintain  issues  on  her  part,  the  defendant  put  in  evi- 
dence the  contract  between  itself  and  Corbett,  headed  "Can- 
vasser's Salary  and  Commission  Contract,"  the  material  pro- 
vision of  which  were  as  follows : 

"1.  The  party  of  the  first  part  agrees  to  pay  unto  the  party 
of  the  second  part  for  his  services  in  selling  and  leasing  the 
Singer  Sewing  Machine,  five  dollars  for  each  and  every  accept- 
able sale  of  the  new  machine  sold  by  him;  and  in  addition  to 
said  $5  the  further  sum  of  ten  per  cent  of  the  gross  price  realized 
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for  said  sales  so  made  shall  bo  paid  to  said  second  party,  whirh 
in  addition  to  the  $5  on  each  acceptablr  sale,  Hhall  Ik.-  iWrnal  a 
selling  commission. 

"2.  The  party  of  the  first  part  shall  pay  unto  the  «eoon.! 
party  for  his  further  services,  a  colleetii.K'  cornrnJKsion  of  t.-n  iht 
cent  on  the  amounts  or  balances  due  from  .•u.ston...rH  having 
purchased  machines  from  him,  payable  as  the  cash  shall  be  col- 
lected  and  paid  over  to  the  said  first  i)arty  or  its  aulhori/j-.l  rri>. 
resentatives  at  Minneapolis;  and  the  said  per  centum  so  paid, 
shall  be  in  full  for  the  services  of  said  second  party  in  collectinK 
or  other  service  rendered  to  date  thereof. 

"7.  The  said  first  party  agrees  to  furnish  a  wagon,  and  any 
damage  to  said  wagon  through  negligence  shall  be  at  th.-  cost  anil 
expense  of  said  second  party;  and  the  said  second  party  ayret's 
to  furnish  a  horse  and  harness  to  be  used  exclusively  in  canvjws- 
ing  for  the  sale  of  said  machines  and  the  general  prosecution  of 
said  business;  and  said  second  party  agrees  to  give  his  exclusive 
time  and  best  energies  to  said  business,  and  pay  all  exiten.s^-s 
attending  same. 

"8.  The  said  second  party  agrees  to  em[)loy  himself  under 
the  direction  of  the  said  Singer  Manufacturing  Company,  and 
under  such  a  rule  and  instructions  as  it  or  its  manager,  at  Min- 
neapolis shall  prescribe  and  in  all  respects  to  comport  him.self  to 
the  best  interest  to  the  business  of  the  saiil  first  party,  and  t^» 
neither  sign  nor  to  make  use  of  the  name  of  the  said  Company, 
in  any  manner  wherebj'^  the  public  or  any  individual  may  Ix*  led 
to  believe  that  the  said  company  is  responsible  for  liis  actions, 
said  party's  power  being  simply  to  make  sales  and  turn  over  the 
proceeds  to  the  said  first  party.  If  any  special  act.s  are  rei|uin'd 
of  said  second  party,  the  power  to  jierform  the  same  will  be 
specially  delegated. 

"10.  It  is  further  agreed  that  if  said  second  party  s«-ll  any 
other  than  the  machines  furnished  to  him  by  the  said  first  party 
it  shall  work  a  forfeiture  of  any  connnission  that  shall  accrue  un- 
der this  agreement,  if  violated  prior  to  the  termination  of  the 
same. 

"12.  This  agreement  may  be  ti'miinalci  by  the  first  party 
at  any  time,  and  by  said  second  party  by  giving  first  party  ten 
days '  notice  in  writing. ' ' 

The  defendant  requested  the  court  to  instruct  the  jury  "that 
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the  contract  under  which  Corbett,  the  driver  of  the  horse  causing? 
the  accident,  was  operating,  made  him  an  independent  contractor, 
and  the  defendant  could  not  be  liable  for  any  damage  done 
through  his  negligence,  if  he  was  negligent." 

The  court  declined  to  give  the  instruction  requested,  and 
instructed  the  jury  that  the  contract  established  a  relation  of 
servant  and  master,  between  Corbett  and  the  defendant,  and  that 
the  defendant  was  answerable  for  Corbett 's  negligence  while 
engaged  in  its  service. 

The  jury  returned  a  verdict  for  the  plaintiff  of  the  sum  of 
$10,000,  upon  which  judgment  was  rendered ;  and  the  defendant 
tendered  a  bill  of  exception,  and  sued  out  this  writ  of  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

The  general  rules  that  must  govern  this  case  are  undisputed, 
and  the  only  controversy  is  to  their  application  to  the  contract 
between  the  defendant  company  and  Corbett,  the  driver,  by 
whose  negligence  the  plaintiff  was  injured. 

A  master  is  liable  to  third  person  injured  by  negligent  act 
done  by  his  servant  in  the  course  of  his  employment,  although 
the  master  did  not  authorize  or  know  of  the  servant's  act  or 
neglect,  or  even  if  he  disapproved  or  forbade  it.  Philadelphia 
&  Reading  Railroad  v.  Derby,  56  U.  S.  14  How.  468,  486  (14 ;  502, 
509).  And  the  relation  of  master  and  servant  exists  whenever 
the  employer  retains  the  right  to  direct  the  manner  in  which  the 
business  shall  be  done,  as  well  as  the  results  to  be  accomplished, 
or,  in  other  words  ''not  only  what  shall  be  done,  but  how  it  shall 
be  done."  Railroad  Co.  v.  Manning,  82  U.  S.  15,  Wall.  549,  656 
(21;  320,  223). 

The  contract  between  the  defendant  and  Corbett,  upon  the 
construction  and  effect  of  which  this  case  turns,  is  entitled  ' '  Can- 
vasser's  Salary  and  Commission  Contract."  The  compensation 
to  be  paid  by  the  company  to  Corbett  for  selling  its  machines 
consisting  of  "a  selling  commission"  on  the  price  of  machines 
sold  by  him  and  '*a  collecting  commission"  on  the  sums  collected 
of  the  purchaser,  is  uniformly  and  repeatedly  spoken  of  as 
made  for  his  "services."  The  Company  may  discharge  him  by 
terminating  the  contract  at  any  time,  whereas  he  can  terminate  it 
only  upon  ten  days '  notice.  The  Company  is  to  furnish  him  with 
a  wagon;  and  the  horse  and  harness  is  to  be  furnished  by  him 
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are  "to  be  used  exclusively  in  canvassing'  for  the  wile  of  xaj.! 
machines  and  the  ^enerul  prosecution  of  said  basincjut."  But, 
what  is  more  significant,  Corbett  "a^rrees  to  ^ive  his  ezcliuire 
time  and  best  energies  to  said  business,"  and  is  to  ff)rf»-it  all  hin 
commissions  under  the  contract,  if  while  it  is  in  force  he  m-Mm 
any  machines  other  than  those  furnished  to  him  by  the  eom- 
pany ;  and  he  further  "agrees  to  employ  himself,  under  th.-  direc- 
tion of  the  said  Singer  Manufacturing  C<>mi)any  and  un<ler  Kuch 
rules  and  instructions  as  it  or  its  manager  at  MinneapoliH  Khali 
prescribe. ' ' 

In  short,  Corbett,  for  the  commission  to  be  paid  him,  ji^twii 
to  give  his  whole  time  and  services  to  the  biLsincss  with  the  Com- 
pany, and  the  Company  reserves  to  itself  the  ri^dit  of  pri*seril>- 
ing  and  regulating  not  only  what  business  he  shall  do,  but  th«i 
manner  in  which  he  shall  do  it;  and  might,  if  it  saw  fit,  iniitruet 
him  what  route  to  take,  or  even  at  what  speed  to  drive. 

The  provision  of  the  contract,  that  Corbett  shall  not  use  tho 
name  of  the  Company  in  any  manner  whereby  the  public  or  any 
individual  may  be  led  to  believe  that  it  is  responsible  for  hi.s 
actions  does  not  and  cannot  affect  its  responsibility  to  a  third 
person  injured  by  his  negligence  in  the  course  of  his  emploNTiient. 

The  circuit  court  therefore  rightly  held  that  Corbett  wjw  tli.j 
defendant's  servant,  for  whose  negligence  in  the  coui-s*-  of  hig 
employment,  the  defendant  was  responsible  to  the  plaintiff.  Rail- 
road Co.  V.  Hanning,  above  cited.  Linneham  v.  Rollins,  137 
Mass.  123;  Regina  v.  Turner,  11  Cox,  Crim.  Cas.  551. 

Judgment  affirmed. 


WAY  V.  POWERS. 
57  Vt.  135.     1S84. 

Case  for  negligence,  Heard  on  a  referee's  report,  DecerabtT 
term,  1883,  Caledonia  County,  Ross,  Jr.,  presiding. 

Judgment  for  the  plaintiff  against  Abner  H.  Powers;  but 
judgment  that  Jonathan  Powers  recover  his  eost-s.  Thr  nfere* 
found  in  part : 

The  opinion  of  the  court  was  delivered  by  Rovce,  Ch.  J. 
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This  action  was  brought  to  recover  compensation  for  injuries  to 
the  plaintiff 's  person  and  property  occasioned  by  the  alleged  neg- 
ligence of  the  defendant. 

It  is  found,  that  the  defendant,  Jonathan  Powers  was  the 
owner  of  two  horses,  and  the  defendant,  Abner,  who  was  his  son 
and  hired  man,  drove  them  as  he  had  occasion  for  private  driving 
without  special  permission  of  his  father.  On  the  19th  day  of 
May,  1879,  Abner,  who  was  expecting  a  friend  to  make  him  a 
visit  at  his  father's  home,  took  one  of  said  horses  and  an  open 
wagon,  without  the  permission  of  his  father,  and  drove  them  to 
the  depot  at  West  Burke,  to  meet  his  friend.  His  father  did  not 
know  he  had  gone  until  he  had  been  absent  some  time,  but 
expected  and  was  willing  he  should  take  the  team  to  bring  his 
friend  from  the  depot  when  he  should  need  it  for  that  purpose. 
Abner  arrived  at  the  depot  more  than  an  hour  before  the  arrival 
of  the  train,  and  hitched  the  horse  in  as  secure  a  place  as  there 
was  around  the  depot,  and  at  the  usual  place  for  the  defendants 
to  hitch.  The  horse  was  restless  and  pulling  upon  his  halter, 
which  was  noticed  once  at  least  by  Abner.  He  finally  broke  loose 
and  ran  into  the  team  of  the  plaintiff,  thereby  causing  injuries  to 
him,  which  are  sought  to  be  recovered  for. 

The  horse  broke  away  in  consequence  of  a  defect  in  the  rope 
with  which  he  was  tied.  The  defect  consisted  in  the  knot  in  the 
end  of  the  rope  being  too  near  the  end  of  it,  so  that  it  worked  out 
and  was  untied  by  the  continual  pulling  of  the  horse.  In  all 
other  respects  it  was  suitable  and  sufficient  and  it  is  found  that 
Abner  did  not  exercise  the  prudence  of  an  average  prudent  man 
in  using  the  rope  with  said  defectively  tied  knot  in  the  end,  or  in 
other  words,  in  not  seeing  that  the  knot  was  suitably  and  properly 
tied. 

It  is  clear  that  the  defendant  Abner  is  liable,  for  it  is  found 
that  the  damage  to  the  plaintiff  resulted  from  his  negligence  in 
using  a  defective  rope  in  tying  the  horse. 

Abner  was  not  at  the  time  in  the  employment  of  liis  master, 
nor  acting  upon  his  business.  He  took  the  horse,  as  we  have 
seen,  without  the  permission  or  knowledge  of  Jonathan  Powers, 
and  no  license  to  take  him  could  be  inferred  from  the  fact  that 
he  had  used  him  upon  his  own  business  upon  previous  occasions, 
without  leave.  Abner  was  not  entrusted  by  his  master  with  the 
horse  and  carriage ;  and  so  his  master  was  not  brought  within  the 
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hile  Of  liability  that  has  been  held  to  apply  in  the  .-as.,  to 
which  we  have  been  referred  by  the  coun.s..!  for  th.  plaint.fT  If 
Jonathan  Powers  should  be  h.-ld  liabb,  upon  the  fac-t^  found,  it 
would  in  legal  effect,  be  holding  him  responsible  for  the  damiie 
resulting  from  the  use  of  a  defective  article  owned  bv  h.m  h^ 
the  use  was  without  his  permission  and  knowl.-.l-,.. 

The  judijmtnt  is  a /firmed. 


CAVANAGH  v.  DINSMORB. 
19  N.  Y.  Sup.  465.     1878. 

Appeal  from  a  judgment  entered  upon  a  dismissal  of  the  com- 
plaint  at  the  New  York  Circuit. 

Davis,  P.  J.  The  plaintiff's  intestate,  while  attemptinfj  to  crow 
Chatham  Street  was  run  over  and  killed  by  a  team  and  truckof  th- 
Adams  Express  Company,  then  in  charge  of  one  ol'  their  drivers. 
The  evidence  was  sufficient  to  show  that  the  injury  and  death  wer.* 
occasioned  by  the  negligence  of  the  driver.  Upon  e.xaininiition 
of  the  driver,  who  was  called  as  a  witness  for  the  plaint  iff,  it 
appeared  that  on  the  evening  when  the  injury  and  death 
occurred,  he  had  delivered  at  the  branch  office  of  the  roini)any, 
at  No.  638  Broadway,  between  Houston  and  Blceeker  Strcft.s,  a 
load  of  merchandise,  and  had  then  been  instructed  to  procec<l 
with  the  horses  and  truck  to  the  stables,  of  the  Conii>any  on 
Church  Street,  and  there  put  up  the  truck  and  horsi's;  that  on 
arriving  at  the  corner  of  Broadway  and  Canal  Street  he  wiu 
met  by  another  driver  of  the  defendant,  with  whom  he  had  nmdo 
an  arrangement  to  that  effect  during  the  day,  and  thenee  drove 
eastwardly  to  Henry  Street,  distant  about  one  mib'  fnim  the 
corner  of  Canal  Street  and  Broadway  as  a  pei-sonal  favor  to  hi« 
fellow-servant,  and  took  away  from  there  a  trunk  and  vali-v 
belonging  to  his  fellow-servant  to  carry  to  Fulton  Street.  That 
while  driving  through  Chatham  Street  toward  Broa«hvay,  th<' 
injury  to  the  deceased  was  occasioned.  It  was  proved,  also,  that 
neither  of  the  drivers  had  asked  permission  of  any  of  their 
superior  officers  to  make  use  of  the  truck  and  hors<'s  for  thi-  pur- 
pose of  removing  such  trunk  and  valise. 

Upon  proving  this  state  of  facts  the  plaintiff  rested,  and  the 
defendant  moved  that  the  complaint  be  dismissed  on  the  ground 
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that  at  the  time  of  the  injury  the  defendant's  driver  was  not 
engaged  in  the  service  of  the  company,  but  was  doing  a  favor  to 
a  fellow  servant.  The  plaintiff  asked  the  court  to  submit  several 
questions  to  the  jury,  which  request  was  refused.  The  plaintiff 
excepted  severally  to  the  refusals.  The  court  dismissed  the  com- 
plaint. There  was  no  disputed  question  of  fact  in  this  case.  The 
several  requests  of  the  plaintiff  were  based  upon  the  idea  that  the 
jury,  from  the  undisputed  facts  of  the  case  above  stated  would  he 
at  liberty  to  reach  legal  conclusions  different  from  those  which 
rightly  attach  to  the  facts,  or  to  imply  therefrom  other  facts 
touching  which  no  proof  was  given. 

We  think  the  court  was  right  in  declining  to  allow  the  case  to 
go  to  the  jury  upon  any  of  the  questions  suggested  by  the 
learned  counsel  for  the  plaintiff. 

The  departure  of  the  driver  from  the  ordinary  route  to  the 
stables  for  the  purpose  of  doing  a  favor  to  his  co-servant,  as 
stated  in  the  evidence,  was  clearly  an  unauthorized  deviation, 
and  not  within  the  scope  of  his  duty.  He  cannot  be  said,  within 
the  authorities,  to  have  been  acting  in  the  service  of  the  defend- 
ant, while  engaged  in  going  for  the  trunk  and  valise  of  his 
co-servant,  and  in  taking  them  to  their  destination.  The  act  was 
not  only  without  the  authority,  but  without  the  knowledge  or 
consent  of  the  defendant,  or  of  any  superior  officer  of  the  driver. 
It  is  well  settled  that  the  master  is  not  liable  for  injuries  sus- 
tained by  the  negligence  of  his  servant  while  engaged  in  an 
unauthorized  act  beyond  the  scope  and  duty  of  his  employment, 
for  his  own  or  another's  purposes,  although  the  servant  is  using 
the  implements  or  property  of  the  master  in  such  unauthorized 
act. 

It  is  not  necessary  to  do  more  than  to  cite  some  of  the  ele- 
mentary books  and  leading  authorities  on  this  subject.  (Iliggins 
v.  Watervliet  Turnpike  Co.,  46  N.  Y.  23 ;  Isaacs  v.  Third  Ave.  R. 
R,  47  id.  122;  Rounds  v.  Del.  Lac.  and  W.  R.  R.,  64  id.  129; 
Sheridan  v.  Charlick,  4  Daly,  338 ;  Wright  v.  Wilcox,  19  Wend. 
343;  Frazer  v.  Freeman,  43  N.  Y.  566;  Sherman  &  Red.  On 
Negligence,  69  §  63 ;  1  Parsons  on  Contracts,  87 ;  Story  v.  Ashton, 
L.  R.  4  Q.  E.  476;  Cosgrove  v.  Ogden,  49  N.  Y.  257.) 

The  judgment  should  be  affirmed. 

Brady  and  Daniels,  J.J.,  concurred. 

Judgment  affirmed. 
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STONE  V.  HILLS. 
df)   Conn.   44.     1877. 

Trespass  on  the  case,  for  an  injury  by  rtmon  of  the  ne(?Iigcnoe 
of  the  defendants'  servant;  brought  before  a  jiwtice  of  the  peace. 
and  appealed  by  the  defendants  to  the  Court  of  Common  VUa^ 
of  Hartford  County,  and  there  tried  to  the  court  on  the  g.-n.-ral 
issue,  before  McManus,  J.  The  court  made  the  following  fin.liu'/ 
of  facts: 

On  the  first  day  of  March,  187C,  the  defendants  were  operiiiurs 
of  a  paper-mill  in  the  town  of  Glastonbury,  and  had  in  their 
emplo^Tnent  one  Smith,  as  a  driver  of  their  team.  On  that  day 
they  directed  him  to  carry  a  load  of  paper  from  the  mill  and 
deliver  it  to  one  Taylor  at  a  point  in  the  same  towu  four  aud  u 
half  miles  distant,  and  to  return  from  thence  by  way  of  Nii>8ic 
with  a  load  of  wood.  On  reachinf;  Taylor's  the  latter  re<iueste<l 
Smith  to  deliver  the  paper  at  the  warehouse  of  Tracy  &  Co.  in  the 
city  of  Hartford,  four  and  a  half  miles  distant  from  Taylor's, 
and  to  go  from  thence  to  a  railway  frei^jht  station  in  the  city  and 
get  some  freight  belonging  to  Taylor  and  tran.sport  the  same  to 
his  place.  Smith  acceded  to  Taylor's  request,  and  while  in  the 
railroad  station  paying  Taylor's  freight  bill,  the  horsi-s,  whieh  he 
had  negligently  left  unhitched  and  unattended,  being  fri^ditenetl 
by  a  passing  train,  ran  up  the  street,  and  agaiast  the  plaintiff's 
wagon,  and  injured  it  to  the  extent  of  $18.42,  besides  making  it 
necessary  for  him  to  expend  $6  in  addition  for  the  use  of  another 
wagon. 

The  court,  upon  these  facts,  rendered  juilgment  to  the  plaintiff 
and  the  defendants  brought  the  case  before  this  court  by  a  motion 
in  error. 

Pardee,  J.  The  rule  is  that  for  all  acts  done  by  a  servant  in 
obedience  to  the  express  orders  or  directions  of  the  master,  or 
in  the  execution  of  the  master's  business,  within  the  .seo{>e  of  his 
employment,  and  for  acts  in  any  sense  warrante.l  by  the  oxpre« 
or  implied  authority  conferred  on  him,  considering  the  nature  of 
the  services  required,  the  instructicms  given,  and  the  circum- 
stances  under  which  the  act  was  done,  the  master  is  respon.sible; 
for  acts  which  are  not  within  these  conditions,  the  servant  alone 
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is  responsible.    We  cite  a  few  from  the  many  cases  in  which  this 
rule  has  been  judicially  illustrated  and  applied. 

In  the  case  before  us,  the  servant  left  the  employer's  premises 
under  precise  instructions  as  to  the  place  to  which  their  team  was 
to  be  driven,  and  as  to  the  merchandise  to  be  transported;  and 
under  instructions,  equally  precise,  as  to  the  route  to  be  taken  in 
returning,  and  as  to  what  he  should  bring  home.  These,  there- 
fore, covered  the  entire  period  of  his  contemplated  absence ;  noth- 
ing was  left  to  his  option  or  discretion ;  nothing  to  change ;  and 
in  fact  the  deviation  was  not  occasioned  or  even  suggested  by  any 
unforeseen  event  in  connection  with  the  employer's  business;  the 
record  shows  no  obligations,  express  or  implied  upon  them  to 
deliver  the  paper  than  in  North  Glastonbury,  nor  that  the  jour- 
ney thence  to  Hartford  even  if  successfully  accomplished  would 
have  been  to  their  advantage  or  profit ;  it  was  not  connected  with, 
did  not  grow  out  of,  did  not  contribute  to,  the  successful  comple- 
tion of  their  business.  When  therefore,  the  servant  accepted 
instructions  from  Taylor,  and  became  a  carrier  of  merchandise 
for  him  to  and  from  a  railroad  station  in  an  adjoining  town,  he 
temporarily  threw  off  employer's  authority,  abandoned  their 
business,  and  left  their  service.  They  are  not  responsible  for  his 
negligence  on  this  occasion.  There  is  error  on  the  judgment 
complained  of. 

In  this  opinion  the  other  Judges  concurred ;  except  LooMis,  J., 
who  did  not  sit. 
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SYLLABUS. 

The  plaintiff,  having  taken  a  horse  to  an  agricultural  show, 
by  the  defendant's  railway,  w^as  entitled  under  arrangements 
advertised  by  the  defendant  to  take  the  horse  back  free  of  charge 
on  the  production  of  the  certificate.  The  plaintiff,  accordingly, 
produced  the  certificate,  and  the  horse  was  put  into  a  box  without 
payment  or  booking,  and  the  plaintiff  having  taken  a  ticket  for 
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himself  proceeded  by  the  same  train.  At  the  end  of  the  journey, 
the  station  master  demanded  paj-mcnt  for  the  horn*,  and  tlie 
plaintiff  refusing  to  pay,  was  detained  in  custody  of  two  [xAwe. 
men,  under  the  orders  of  the  station  master,  until  it  wuk  aucer- 
tained  by  telegraph  that  all  was  right.  An  nclion  havin;:  U-en 
brought  against  the  defendants  for  false  impri.sonnK-nt : 

Held,  that  a  railway  company  has  power  to  apprehend  a  per- 
son traveling  on  the  railway  without  having  paid  his  cjwn  fare, 
but  have  power  only  to  detain  the  goods  for  non  payment  of  the 
carriage;  consequently,  as  the  defendants  themselves  would  have 
had  no  power  to  detain  the  plaintiff  on  the  a.ssumption  that  he 
had  wrongfully  taken  the  horse  by  the  train  without  paying, 
there  could  be  no  authority  implied  from  them  to  the  station 
master  to  detain  the  plaintiff  on  this  assumption,  and  they  were, 
therefore,  not  liable  for  this  act  of  the  station  maatcr. 
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